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CASES 

AKGUED  AND   DETEEMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


John  A.  Bruner 

v. 
Madison  County. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Officers — compensation  for  official  services— depends  entirely  upon 
the  statute.  Compensation  for  official  services  rendered  in  behalf  of  the 
State  or  for  any  public  corporation,  must  rest  alone  upon  statutory  enact- 
ment or  contract.  Unless  the  statute  has  made  provision  for  the  paj'ment 
for  services  required  of  an  officer  and  performed  by  him,  he  can  recover  no 
remuneration  for  the  same. 

2.  Paupers— two  systems,  county  and  township  support.  Under  the 
laws  now  in  force  in  this  State,  two  distinct  systems  are  provided  for  the  sup- 
port of  the  poor, — one  by  the  county  at  large,  and  the  other  by  the  several 
towns  composing  the  county. 

3.  Same — difference  in  the  systems.  The  first  imposes  all  the  cost  and 
expense  attending  the  care  and  support  of  paupers  upon  the  county,  while 
the  other  places  the  entire  charge  and  burden  upon  the  several  towns.  In 
the  first  the  overseer  of  the  poor  is  required  to  report  his  acts  to  the  county 
board,  and  act  subject  to  such  restrictions  and  regulations  as  that  board  may 
prescribe.  In  the  second  he  reports  to  the  town  auditors,  and  he  is  subject 
to  the  restrictions  and  regulations  of  his  town.  Under  the  first  named  sys- 
tem he  is  not  entitled,  as  a  matter  of  right,  to  any  compensation  for  his  ser- 
vices, while  under  the  other  he  is  entitled  to  pay. 
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Statement  of  the  case. 

4.  Overseer  of  the  pooe — compensation.  By  section  36,  chapter  53, 
entitled  "Fees  and  Salaries,"  the  overseer  of  the  poor  (who  is  also  supervisor 
of  his  town)  is  entitled  to  receive  two  dollars  per  day  when  attending  to  town 
business  out  of  town,  and  one  dollar  for  town  business  in  his  town,  to  be 
paid  from  the  town  treasury  when  the  service  is  for  the  town.  When  the 
town  is  wholly  responsible  for  the  care  and  support  of  its  paupers,  his  ser- 
vices in  looking  after  and  providing  their  support  are  performed  for  the  town, 
and  are  town  business,  and  he  is  entitled  to  the  pay  named;  but  when  the 
county  is  chargeable  with  pauper  support,  he  is  not  rendering  service  for  his 
town,  but  for  the  county,  for  which  the  law  has  provided  no  compensation. 

5.  Supervisor— is  a  county  as  well  as  a  toivn  officer.  A  supervisor, 
though  elected  as  a  town  officer,  is  also  made  by  law  a  county  officer,  as  a 
member  of  the  county  board,  which  is  invested  with  power  to  "manage  the 
county  funds  and  county  business,  except  as  is  otherwise  specifically  pro- 
vided." 

6.  Same — compensation  as  a  county  officer.  By  section  39  of  the  act 
relating  to  fees  and  salaries,  the  supervisor,  as  a  member  of  the  board  of 
supervisors,  is  entitled  to  receive  two  dollars  and  fifty  cents  per  day  "for  the 
time  actually  and  necessarily  engaged  in  the  discharge  of  his  duties  as  a 
member  of  such  board,"  to  be  paid  out  of  the  county  treasury,  and  mileage 
(five  cents  each  way)  for  necessary  travel,  "and  no  other  allowance  or  emolu- 
ment whatever."  This  per  diem  allowance  is  not  restricted  to  the  time 
actually  engaged  in  attendance  upon  the  sessions  of  the  board,  but  may  em- 
brace time  engaged  as  a  member  of  a  committee,  or  in  the  discharge  of  any 
other  duty  he  owes  his  county  as  a  member  of  the  board  entrusted  with  the 
management  of  its  financial  affairs.  But  in  looking  after  the  poor  he  acts  as, 
a  supervisor,  and  not  as  a  member  of  the  county  board. 

7.  Judicial  notice— of  township  system  in  a  county.  This  court  will 
take  judicial  notice  of  the  fact  that  a  county  is  acting  under  the  Township 
Organization  law. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Madison  county;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 

This  was  an  action  of  assumpsit,  brought  by  John  A. 
Bruner,  in  the  Madison  circuit  court,  May  29,  1883,  against 
the  county  of  Madison.  The  declaration,  after  the  caption, 
is  substantially  as  follows : 

"John  A.  Bruner  complains,  etc.,  for  that  whereas,  on,  etc., 
at,  etc.,  the  defendant  was  indebted  to  the  plaintiff  in  the 
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sum  of  $500,  for  labor  and  services  of  the  plaintiff,  by  him 
before  that  time  bestowed  in  and  about  the  business  of  the 
defendant,  at  its  request.  And  the  plaintiff  avers  that  he 
was  supervisor  of  Alton  township,  duly  elected  and  qualified 
according  to  law,  and  it  was  his  duty  by  law  to  take  care  of 
the  paupers  in  and  for  said  township ;  and  plaintiff  avers 
that  in  the  discharge  of  such  duty  he  performed  the  services 
aforesaid,  by  means  whereof  the  defendant  became  indebted 
for  such  labor  and  service.  The  plaintiff  avers  that  it  is  the 
duty  of  said  defendant,  by  law,  to  take  the  care  and  custody 
of  said  paupers,  and  the  plaintiff  avers  that  a  tax  is  levied 
and  collected  by  law  to  provide  for  the  care,  custody  and 
support  of  said  paupers,  and  that  said  pauper  fund,  so  raised 
by  law,  is  paid  into  the  county  treasury  of  Madison  county, 
and  is  under  the  control  and  authority  of  the  said  defendant ; 
and  the  plaintiff  avers  that  no  tax  is  levied  or  collected  by 
Alton  township  for  the  support  of  its  paupers,  or  to  pay  any 
salary  to  supervisor  for  the  care  and  custody  of  such  paupers. 
And  the  said  defendant,  being  so  indebted,  in  consideration 
thereof,  then  and  there  promised  said  plaintiff  to  pay  said 
sum  of  money  on  request, "  etc. 

To  this  declaration  the  defendant  interposed  a  general  de- 
murrer, which  the  court  overruled,  and  the  defendant  abiding 
by  its  demurrer,  the  court  assessed  the  plaintiff's  damages 
at  $510,  and  rendered  judgment  for  that  sum.  On  writ  of 
error,  the  Appellate  Court  for  the  Fourth  District  reversed 
the  judgment  of  the  circuit  court  without  remanding  the 
cause,  and  gave  final  judgment  against  the  plaintiff.  The 
Appellate  Court  certified,  under  the  statute,  that  the  case 
involves  a  question  of  law  of  such  importance,  on  account 
of  collateral  interests,  as  that  it  should  be  passed  upon  by 
the  Supreme  Court,  and  that  "said  question  is,  whether  the 
declaration  filed  by  the  plaintiff  disclosed  a  sufficient  cause 
of  action, "  and  that  the  Appellate  Court  was  of  opinion  that 
no  sufficient  cause  of  action  was  disclosed, — and  thereupon 
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the  plaintiff  brings  the  case  to  this  court  by  appeal,  and 
assigns  for  error  the  ruling  of  the  Appellate  Court  in  revers- 
ing the  judgment  of  the  circuit  court  and  refusing  to  remand 
the  cause. 

Mr.  A.  W.  Hope,  for  the  appellant : 

Section  14,  chapter  107,  of  the  Eevised  Statutes,  entitled 
"Paupers,"  makes  counties,  except  those  in  which  the  poor 
are  supported  by  the  towns,  liable  for  the  support  of  the 
poor;  and  section  18  provides  that  "in  counties  under  town- 
ship organization,  the  supervisors  of  the  respective  towns 
shall  be  ex  officio  overseers  of  the  poor  of  their  towns."  Sec- 
tion 25  provides,  that  in  all  counties  in  which  the  poor  are 
not  supported  by  the  towns,  the  overseers  of  the  poor  of  such 
towns  shall,  at  each  regular  session  of  the  county  board,  etc., 
make  a  full  report  of  all  their  actings  and  doings,  etc.  And 
by  section  26  it  is  provided  :  "Upon  such  report  being  made, 
it  shall  be  the  duty  of  the  county  board  to  make  the  proper 
appropriations  from  the  county  treasury  for  the  payment  of 
the  necessary  expenses  for  the  relief  and  support  of  the  poorv" 

What  expenses  are  meant,  of  such  relief  and  support  of 
the  poor?  Who  affords  relief?  The  supervisor, — ex  officio 
overseer  of  the  poor.  Who  must  pay  for  such  relief?  The 
county  board  must  make  an  appropriation  from  the  county 
treasury.  By  section  28  of  the  same  chapter  the  county 
board  is  authorized  to  levy  and  collect  a  tax  for  the  support 
of  the  poor. 

The  supervisor  is  the  agent  of  the  county,  and  under  the 
control  of  the  county  board,  and  his  time  and  services  in  pro- 
viding the  relief  or  support  of  the  poor  are  a  part  of  the  ex- 
pense for  which  the  board  is  bound  to  make  an  appropriation 
to  pay.  The  care  and  support  of  the  poor  in  Madison  county 
is  a  county  and  not  a  town  burden,  which  is  admitted  by 
the  demurrer. 
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Mr.  J.  H.  Yager,  for  the  appellee : 

Section  39,  chapter  53,  of  the  Kevised  Statutes,  entitled 
"Fees  and  Salaries,"  provides  that  a  member  of  the  board 
of  supervisors  shall  receive  two  dollars  and  fifty  cents  per  day 
for  the  time  actually  and  necessarily  engaged  in  the  discharge 
of  his  duties  as  a  member  of  such  board,  and  mileage, — no 
other  compensation  whatever. 

The  first  clause  of  section  130,  of  article  4,  chapter  139, 
entitled  "Township  Organization,"  provides  that  "the  town 
clerk  and  supervisor  shall  receive  for  their  services  two  dollars 
and  fifty  cents  per  day  when  attending  to  town  business  out 
of  town,"  and  one  dollar  and  fifty  cents  for  town  business  in 
their  town.  See,  also,  section  36  of  act  relating  to  fees  and 
salaries. 

Section  125,  chapter  139,  is  as  follows:  "The  following 
shall  be  deemed  town  charges:  1.  The  compensation  of 
town  officers  for  services  rendered  their  respective  towns," 
etc.  The  services  sued  for  properly  come  within  the  scope  of 
this  clause. 

The  supervisor,  in  his  character  of  overseer  of  the  poor,  is 
never  a  county  but  always  a  town  officer,  and  if  entitled  to 
compensation,  must  look  to  his  town. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

By  section  1  of  "An  act  to  restore  uniformity  in*  the  taxa- 
tion of  real  and  personal  property,  for  all  purposes,  in  the 
several  counties  and  cities  in  this  State,"  passed  in  1872,  it 
was  provided  that  all  laws  requiring  any  city  to  support  and 
provide  for  its  paupers,  or  assume  liabilities  or  perform  duties 
required  of  counties  by  the  general  laws  of  the  State,  were 
repealed.  This  enactment  has  been  held  to  apply  to  incor- 
porated towns  as  well  as  cities.  {Burke  v.  Monroe  County, 
77  111.  610.)  It  is  conceded  that  the  support  of  paupers  in 
Madison  county  is  a  county  and  not  a  town  charge,  and  this 
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court  will  take  judicial  notice  that  such  county  is  acting 
under  the  Township  Organization  law. 

This  record,  and  the  discussion  of  counsel,  involve  but  two 
principal  questions,  viz  :  First,  is  the  appellant,  as  supervisor 
and  ex  officio  overseer  of  the  poor,  entitled  by  law  to  any  com- 
pensation for  services  by  him  rendered  in  looking  after  the 
paupers  in  his  town ;  and  second,  if  so,  is  the  county  liable 
to  him  for  such  services. 

It  is  doubtless  true  that  compensation  for  official  services 
rendered  in  behalf  of  the  State,  or  for  any  public  corporation, 
must  rest  upon  statutory  enactment  or  contract.  Various 
instances  may  be  referred  to,  where  duties,  even  new  ones, 
have  been  imposed  upon  officers  without  any  provision  for 
remuneration  being  made.  School  directors  are  required  to 
perform  services  and  discharge  important  duties  without  any 
salary  or  other  pay.  It  must  be  conceded  that  unless  some 
provision  is  made  by  law  for  the  compensation  of  overseers 
of  the  poor,  from  the  county  treasury,  this  action  can  not  be 
sustained,  and  the  judgment  of  the  Appellate  Court  must  be 
affirmed. 

Under  the  laws  now  in  force  in  this  State,  two  distinct 
systems  for  the  support  of  the  poor  are  provided  for, — one  by 
the  county  at  large,  and  the  other  by  the  several  towns  com- 
posing the  county.  The  first  imposes  all  the  costs  and  ex- 
penses attending  the  care  and  support  of  paupers  upon  the 
county,  as  a  county  charge  or  burden,  while  the  other  places 
the  entire  charge  and  burden  upon  the  several  towns.  In  the 
one  the  supervisor,  as  overseer  of  the  poor  in  his  town,  is 
required  to  report  his  action  to  the  county  board,  and  in  the 
other  to  the  town  auditors.  In  the  first  he  is  required  to  act 
subject  to  such  restrictions  and  regulations  as  may  be  pre- 
scribed by  the  county  board,  while  under  the  system  of  town 
support  he  is  subject  to  restrictions  and  regulations  of  his 
town.  By  section  26  of  the  Pauper  act,  the  county  board, 
upon  the  filing  of  the*  overseer's  report,  is  required  to  make 
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the  proper  appropriations  for  the  payment  of  the  necessary- 
expenses  attendant  upon  the  relief  and  support  of  the  poor. 
The  time  and  services  of  some  person  in  looking  after  the 
poor,  investigating  claims  for  relief  or  support,  and  taking 
the  proper  steps  to  grant  aid,  would  seem  to  be  necessary 
expenses  "of  such  relief  and  support,"  and  they  are  a  proper 
county  charge,  if  the  law  gives  such  person  any  compensa- 
tion at  all.  By  section  27,  the  town  auditors,  on  such  report 
to  them,  are  required  to  audit  all  accounts,  and  "order  pay- 
ment of  such  expenses  from  the  town  treasury."  Under 
either  system,  expenses  incurred  by  the  overseer  of  the  poor 
in  removing  a  pauper  or  poor  family  to  the  poor-house,  or 
returning  a  pauper  to  his  home,  would  seem  to  be  a  proper 
charge  against  the  county  or  town,  whichever  is  liable  for  the 
care  and  support  of  the  poor ;  and  the  same  may  be  said  in 
respect  to  the  officer's  remuneration  for  his  time  and  services, 
if  he  is  entitled  to  recover  any. 

The  supervisor,  though  elected  as  a  town  officer,  is  also  a 
county  officer,  as  a  member  of  the  county  board.  (Sec.  22, 
chap.  34.)  By  section  25,  of  chapter  34,  the  county  board 
is  invested  with  power  to  "manage  the  county  funds  and 
county  business,  except  as  otherwise  specifically  provided." 
Section  36,  of  chapter  53,  relating  to  fees  and  salaries,  pro- 
vides that  "the  following  named  town  officers  shall  be  en- 
titled to  compensation  at  the  following  rates  for  each  day 
necessarily  devoted  by  them  to  the  services  of  the  town  in  the 
duties  of  their  respective  offices  :  The  town  clerk,  supervisor 
and.  overseer  of  the  poor  shall  receive  for  their  services  two 
dollars  per  day  when  attending  to  town  business  out  of  town ; 
one  dollar  for  town  business  in  their  town."  It  is  evident 
that  this  compensation  is  to  be  paid  by  the  town,  and  if  the 
services  of  appellant  in  looking  after  the  poor  in  his  town, 
and  reporting  his  acts  to  the  county  board,  were  "services  of 
the  town,"  or  related  to  "town  business,"  it  would  seem  clear 
that  he  would  be  entitled  to  the  compensation  named  in  the 
2—111  III. 
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statute  referred  to.  If  the  support  of  the  poor  were  a  charge 
upon  the  towns  of  Madison  county,  then  appellant  should  be 
regarded  as  engaged  in  "town  business/'  and  his  services  as 
done  for  his  town,  and  in  such  case  he  would  be  entitled  to 
have  audited  in  his  favor,  by  the  board  of  town  auditors,  one 
dollar  for  each  day  engaged  in  the  town,  and  two  dollars 
while  engaged  in  the  service  of  the  town  beyond  its  limits. 
But  we  have  seen  that  the  burden  of  looking  after  and  sup- 
porting paupers  in  the  county  of  Madison  is  not  a  town  but 
a  county  charge,  and  his  town  is  not  liable  to  compensate 
him  for  services  rendered  to  the  county  in  relation  to  affairs 
made  by  law  "county  business." 

It  is  suggested  that  if  a  supervisor,  as  overseer  of  the  poor, 
is  entitled  to  compensation  by  law  in  looking  after  paupers 
and  poor  persons  in  a  county  in  which  the  system  of  town 
support  prevails,  he  should  be  entitled  to  the  same  from  the 
county  where  it  is  responsible  for  the  expense  of  caring  for 
and  supporting  the  poor,  and  that  it  can  hardly  be  supposed 
that  the  legislature  intended  to  make  a  distinction  in  this 
regard ;  that  if  it  has  provided  for  compensation  from  the 
smaller  body  for  services  rendered  the  same,  it  would  not 
intentionally  provide  none  for  precisely  the  same  services 
performed  for  the  larger  body,  and  that  it  is  unreasonable  to 
conclude  that  the  legislature  has  required  a  supervisor  to 
bestow  his  time  and  services  in  caring  for  the  poor,  in  a 
town  of  many  thousand  inhabitants,  for  no  remuneration 
whatever.  There  is  force  in  these  suggestions,  but  can  the 
courts  properly  supply  defects  in  legislation?  Section  39  of 
the  act  relating  to  fees  and  salaries,  provides  that  a  member 
of  the  board  of  supervisors  shall  receive  two  dollars  and  fifty 
cents  per  day  "for  the  time  actually  and  necessarily  engaged 
in  the  discharge  of  his  duties  as  a  member  of  such  board  of 
supervisors,  to  be  paid  on  the  order  of  the  board  out  of  the 
county  treasury,  and  mileage  (five  cents  each  way)  for  neces- 
sary travel,  and  no  other  allowance  or  emolument  whatever. " 
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The  language  here  used  does  not  necessarily,  or  even  by  im- 
plication, restrict  this  per  diem  allowance  to  the  time  actually 
engaged  in  attendance  upon  the  sessions  of  the  board.  It 
may  embrace  time  engaged  as  a  member  of  a  committee,  or 
in  the  discharge  of  any  other  duty  he  owes  his  county  as  a 
member  of  the  board  entrusted  with  the  management  of  its 
financial  affairs.  But  in  taking  charge  of  the  poor  of  his 
town  he  does  not  perform  services  as  a  member  of  the  board, 
or  act  as  such.  The  law  imposes  this  duty  upon  him  as  a 
supervisor,  and  not  as  a  member  of  the  county  board.  A 
supervisor  in  a  county  under  township  organization,  where 
the  care  of  the  poor  is  upon  the  county,  while  engaged,  as  an 
overseer  of  the  poor,  in  looking  after  and  providing  for  relief 
or  support  of  the  poor  of  his  town,  is  not  entitled  by  law  to 
any  specific  compensation  from  the  county. 

Upon  a  consideration  of  the  whole  case  we  feel  compelled 
to  affirm  the  judgment  of  the  Appellate  Court. 

Judgment  affirmed. 


Morris  R.  Locke  et  al. 

v. 
William  Davison  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  County — power  to  fund  indebtedness  or  issue  interest  bearing  bonds 
to  take  up  county  orders.  A  county  board  has  no  authority  of  law  to  fund 
county  indebtedness,  or  issue  interest  bearing  bonds  for  money  with  which 
to  take  up  outstanding  county  orders  and  obligations,  without  a  vote  of  a 
majority  of  the  legal  voters  of  the  county;  and  with  such  vote  they  are  limited 
to  eight  per  cent  interest  on  such  bonds. 

2.  Same  —  general  powers  of  county  board  —  statute  construed.  The 
statute  which  provides  that  the  county  boards  of  the  several  counties  shall 
have  power  "to  manage  the  county  funds  and  county  business,  except  as 
otherwise  specifically  provided,"  does  not  give  such  boards  an  absolute  and 
unlimited  power  of  management  of  county  funds,  when  there  is  an  absence 
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of  any  specific  provision  of  law  to  the  contrary.     It  means  no  more  than  a 
power  to  manage  the  county  funds  and  county  business  according  to  law. 

3.  Same — injunction,  to  prevent  payment  of  interest  on  bonds  illegally 
issued.  Where  a  county  board  issued  bonds,  bearing  ten  per  cent  interest, 
with  which  to  liquidate  outstanding  county  orders,  the  payment  of  interest 
on  the  same  was  enjoined  by  the  circuit  court  at  the  suit  of  the  tax-payers 
of  the  county,  and  this  court  affirmed  the  decree. 

4.  Statute — specifying  one  mode,  as  excluding  any  other.  Where  a 
statute  points  out  a  particular  course  to  be  pursued  to  effect  a  particular 
purpose,  no  other  course  can  lawfully  be  pursued. 

5.  Chancery — affirmative  relief  not  on  answer.  On  bill  filed  by  tax- 
payers of  a  county  to  restrain  the  county  board  from  paying  certain  interest 
bearing  bonds  illegally  issued  by  that  body,  for  money  with  which  to  liquidate 
outstanding  county  orders,  the  circuit  court  enjoined  the  county  board  from 
paying  interest  on  such  bonds,  but  failed  to  decree  that  the  principal  sum 
should  be  returned,  and  this  failure  was  assigned  for  error:  Held,  that  the 
decree  was  not  erroneous  in  this  respect,  as  there  was  no  cross -bill  to  warrant 
the  giving  of  such  affirmative  relief  to  the  bondholders. 

6.  Same — imposing  equitable  terms  in  granting  relief.  On  bill  by  tax- 
payers to  restrain  a  county  board  from  misappropriating  county  funds  to  the 
payment  of  interest  upon  bonds  issued  by  such  board  in  violation  of  the 
statute,  in  granting  the  relief  sought  it  was  held,  that  the  rule,  he  who  seeks 
equity  must  do  equity,  did  not  apply  to  the  complainants,  as  they  did  not  owe 
the  debt,  and  that  there  was  no  error  in  not  requiring  them  to  pay  the  prin- 
cipal, with  legal  interest,  as  a  condition  to  granting  the  relief  sought.  Had 
the  county  sought  to  be  relieved  from  the  payment  of  the  stipulated  interest, 
the  rule  might  have  been  applied. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Jersey  county ;   the  Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Brown,  Kirby  &  Kusseld,  for  the  plaintiffs  in  error : 
The  court  erred  in  refusing  to  dissolve  the  injunction. 
The  bonds  were  good  as  to  the  principal  sum,  even  if  illegal 
as  to  the  interest.  When  a  good  thing  and  a  bad  thing  are 
put  together  in  one  grant,  it  may  stand  as  to  the  thing  which 
is  good.  Addison  on  Contracts,  (Morgan's  ed.)  sec.  299; 
Bank  v.  Chilicothe,  7  Ohio,  36. 

The  cases  of  County  of  Hardin  v.  McFarlan,  82  111.  138, 
and  Hall  v.  Jackson  County,  95  id.  352,  were  based  upon  the 
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statute  in  force  at  the  time  the  bonds  were  issued.  (Laws  of 
1863,  p.  41.)  This  case  is  distinguished  from  those.  By 
the  act  approved  April  14,  1875,  counties  were  empowered  to 
fund  their  indebtedness. 

The  right  to  demand  interest  is  placed  on  the  ground  that 
the  county  board  made  its  contract  to  pay  it,  and  obtained 
the  money  on  the  faith  of  such  agreement.  The  court  should 
have  required  the  county  to  do  equity,  by  ordering  the  pay- 
ment of  the  money  loaned  to  it,  with  six  per  cent  interest. 
(Mapps  v.  SJiarpe  dc  Co.  32  111.  13 ;  Ferguson  v.  Sutphen,  3 
Gilm.  547.)  But  the  bill  should  have  been  dismissed,  as  the 
board  had,  under  the  then  existing  statutes,  power  to  make 
the  contract  it  did.     Kev.  Stat.  1874,  chap.  34,  sees.  24,  25. 

Prior  to  the  acts  referred  to,  this  court  has  held  that  mu- 
nicipal corporations  could  contract  to  pay  interest  without 
express  statutory  authority.  City  of  Galena  v.  Corinth,  48 
111.  423;  Aurora  v.  Paddock,  80  id.  263;  West  v.  Madison 
County,  82  id.  205 ;  Madison  County  v.  Bartlett,  1  Scam.  67 ; 
Pike  County  v.  Horsford,  11  111.  170 ;  Jackson  County  v.  Rend- 
leman,  100  id.  379. 

Messrs.  Hamilton  &  Slaten,  and  Mr.  A.  A.  Goodrich,  for 
the  defendants  in  error : 

A  corporate  body  can  not  do  any  act,  or  make  any  contract, 
or  incur  any  liability,  not  authorized  by  the  statute  or  charter 
by  which  it  is  created.  Cook  County  v.  McCrea,  93  111.  236 ; 
City  of  Champaign  v.  Harmon,  98  id.  491 ;  Schott  v.  People, 
89  id.  195;  People  v.  Village  of  Crotty,  93  id.  180. 

It  is  contended  that  the  board  has  the  power  it  exercised, 
under  the  Kevised  Statutes  of  1874,  (chap.  34,  sec.  25,)  "to 
manage  the  county  funds  and  county  business,  except  as 
otherwise  provided  by  law."  In  reply,  we  refer  to  Cook 
County  v.  McCrea,  93  111.  236. 

The  question  of  the  power  of  the  board  to  issue  interest 
bearing  orders,  is  settled  adversely  to  plaintiffs  in  error  in 
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County  of  Hardin  v.  McFarlan,  82  111.  138.  See,  also,  Laws 
of  1877,  p.  145. 

If  the  orders  were  otherwise  legal,  which  we  deny,  they  are 
usurious,  and  a  fraud  upon  the  tax-payers,  and  for  that  reason 
are  void  as  to  the  interest,  (Payne  v.  Newcomb,  100  111.  611,) 
and  the  plaintiffs  in  error  would  be  only  entitled  to  recover  for 
the  amount  of  principal  due,  after  application  of  the  interest 
received,  in  liquidation  of  the  principal  of  the  indebtedness. 
Driscoll  v.  Tannock,  76  111.  154;  Haivhe  v.  Snydaker,  86  id. 
197;  Reinback  v.  Crabtree,  77  id.  183;  Mitchell  v.  Lyman, 
id.  525. 

The  Supreme  Court  of  this  State  has  held  repeatedly  that 
municipal  corporations,  such  as  counties,  are  not  required  to 
pay  interest,  except  upon  an  express  agreement  to  pay  such 
interest.  South  Park  Comrs.  v.  Dunlevy,  91  111.  49;  Madison 
County  v.  Bartlett,  1  Scam.  67 ;  County  of  Pike  v.  Horsford, 
11  111.  170;  Hall  v.  Jackson  County,  95  id.  352/ 

Defendants  in  error  were  under  no  equitable  obligation  to 
do  equity,  as  the  debt  the  payment  of  which  they  sought  to 
enjoin  was  not  theirs. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

In  the  spring  and  summer  of  1877,  by  reason  of  floods  and 
other  extraordinary  occurrences,  the  expenses  of  the  county 
of  Jersey,  in  this  State,  were  more  than  double  the  ordinary 
expenditures  of  the  county,  and  in  September  of  that  year 
the  county  board  found  itself  without  sufficient  funds,  arising 
from  the  tax  levy  of  1876,  to  meet  its  requirements,  and  was 
compelled  to  anticipate  the  levy  made  in  the  year  1877,  and 
collectible  in  the  year  1878.  To  meet  the  emergency,  the 
board  applied  to  James  A.  and  Morris  K.  Locke,  and  made 
with  them  an  agreement  that  the  latter  should  furnish  the  sum 
of  $8000,  for  the  purpose  of  liquidating  outstanding  county 
warrants,  and  the  board  to  pay  them  ten  per  cent  interest, 
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semi-annually,  and  to  issue  interest  bearing  orders,  payable 
September  10,  1878,  for  the  money.  The  Lockes  were  to 
have  $160  for  their  services  in  attending  to  the  business,  and 
to  have  issued  to  them  eight  orders,  for  $1000  each,  due  Sep- 
tember 10,  1878,  and  bearing  ten  per  cent  interest,  payable 
semi-annually.  In  pursuance  of  the  arrangement,  the  Lockes 
purchased  and  took  up,  at  their  face  value,  orders  of  the 
county,  issued  at  the  September  term,  1877,  of  the  county 
board,  for  current  expenses  of  the  county,  to  the  amount  of 
$S058.38.  In  compliance  with  its  contract,  the  county  board 
issued  nine  county  orders  to  the  Lockes,  in  lieu  of  those 
taken  up  under  the  contract, — one  for  $58.38,  and  eight  for 
the  sum  of  $1000  each,  bearing  ten  per  cent  interest,  pay- 
able semi-annually,  and  each  due  September  10,  1878.  The 
small  order  was  paid,  and  at  the  March  term,  1878,  the 
county  board  issued  a  county  order  for  $402.91,  in  payment 
of  interest  due  at  that  time  to  the  Lockes,  which  order  was 
paid  and  cancelled  by  the  'county  on  April  29,  1878.  On 
May  6,  1878,  Davison,  and  other  tax-payers  of  the  county, 
filed  their  bill  in  equity,  to  enjoin  the  county  authorities  from 
paying  these  county  orders  issued  to  the  Lockes,  charging 
that  the  orders  were  issued  without  authority  of  law,  and 
were  void.  Upon  hearing,  the  circuit  court  found  that  the 
issuing  of  such  interest  bearing  orders  was  without  authority 
of  law,  so  far  as  the  agreement  to  pay  interest  is  concerned, 
and  by  decree  enjoined  the  payment  of  any  interest  on  the 
orders.  On  appeal  to  the  Appellate  Court  for  the  Third  Dis- 
trict, the  decree  was  affirmed,  and  the  Lockes  sued  out  this 
writ  of  error. 

We  regard  the  decision  in  County  of  Hardin  v.  McFarlan, 
82  111.  138,  as  conclusive  of  this  case  in  respect  of  the  power 
of  the  county  board  to  issue  interest  bearing  bonds  or  orders 
in  lieu  of  ordinary  county  orders  taken  up  and  surrendered. 
In  that  case,  county  orders  had  been  surrendered  by  parties 
holding  them,  as  in  this  case,  and  interest  bearing  bonds 
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were  issued  in  lieu  thereof,  by  order  of  the  county  board. 
It  was  held,  that  as  there  was  a  statute  then  in  force,  (Laws 
1863,  p.  41,)  entitled  "An  act  to  enable  counties  owing  debts 
to  liquidate  the  same, "  that  statute  provided,  fully,  the  mode, 
and  the  only  mode,  by  which  the  debts  of  a  county  could  be 
paid,  and  that  the  county  court  had  no  lawful  authority  to 
issue  the  interest  bearing  bonds  in  that  case,  and  that  the 
interest  money  on  the  bonds,  which  was  sued  for,  could  not 
be  recovered.  In  the  attempt  to  distinguish  the  present  case 
from  that,  it  is  said  the  statute  therein  referred  to  was  not 
in  force  at  the  time  the  orders  here  in  question  were  issued, 
and  that  since  that  decision  the  powers  of  counties  and  county 
boards  in  this  respect  have  been  greatly  enlarged.  But  there 
were  other  statutes  in  force  at  the  time  the  interest  bearing 
orders  in  this  case  were  issued,  which  provided  fully  the 
means  to  which  the  county  board  could  resort  to  pay  any 
indebtedness  exceeding  seventy-five  cents  on  $100  valuation 
of  property,  or  to  fund  the  outstanding  debt  of  the  county, 
viz.,  sections  27  and  28,  chapter  34,  of  the  Eevised  Statutes 
of  1874,  and  the  act  approved  and  in  force  April  27,  1877. 
(Laws  1877,  p.  158.)  This  statute  of  1877  provides,  that  in 
all  cases  where  any  county  has  issued  any  bonds  or  other 
evidences  of  indebtedness  for  money,  or  has  contracted  debts 
which  are  the  binding,  subsisting,  legal  obligations  of  such 
county,  and  the  same  remain  outstanding  and  unpaid,  bonds 
may  be  issued  to  fund  such  indebtedness,  upon  a  vote  of  a 
majority  of  the  legal  voters  of  such  county;  and  that  statute 
limits  the  rate  of  interest  on  bonds  issued  to  liquidate  out- 
standing indebtedness,  to  eight  per  cent  per  annum.  The 
principle  applied  in  the  former  case  was,  that  where  a  statute 
points  out  a  particular  course  to  be  pursued  to  effect  a  par- 
ticular purpose,  no  other  course  can  be  lawfully  pursued. 
That  principle,  we  think,  applies  with  even  stronger  force 
under  these  statutes,  which  were  in  force  when  these  interest 
bearing  orders  were  issued,  than  under  the  statute  of  1863, 
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in  force  at  the  time  of  the  issuing  of  the  bonds  in  the  case  of 
County  of  Hardin  v.  McFarlan. 

The  enlarged  powers  upon  the  subject,  referred  to  as  having 
been  given  to  counties  and  county  boards  since  the  decisiqn 
in  that  case,  are :  "Each  county  shall  have  power  *  *  * 
Third,  to  make  all  contracts,  and  do  all  other  acts  in  relation 
to  the  property  and  concerns  of  the  county,  necessary  to  the 
exercise  of  its  corporate  powers."  "The  county  boards  of 
the  several  counties  shall  have  power  *  *  *  Second,  to 
manage  the  county  funds  and  county  business,  except  as 
otherwise  specifically  provided."  (Rev.  Stat.  1874,  chap.  34, 
sees.  24,  25.)  This  last  provision  came  under  the  considera- 
tion of  this  court  in  Cook  County  v.  McCrea,  93  111.  236, 
where  we  said  in  regard  to  it:  "This  can  not  be  understood 
to  give  to  county  boards  the  absolute  and  unlimited  power 
of  management  of  county  funds,  where  there  is  the  absence 
of  any  specific  provision  of  law  to  the  contrary.  It  hardly 
means  more,  we  think,  than  a  power  to  manage  the  county 
funds  and  county  business  according  to  law. " 

We  find  nothing  in  these  subsequent  supposed  enlarge- 
ments of  the  powers  of  the  county  board,  or  any  change  of 
law,  which  should  cause  a  variance  from  the  decision  in  the 
McFarlan  case,  or  interfere  in  the  least  with  its  applying 
fully  to  and  governing  the  present  case,  under  the  law  in 
force  now  and  at  the  time  of  issuing  these  interest  bearing 
orders.  We  do  not  perceive  that  it  makes  any  difference,  as 
is  contended,  that  there  had  been  a  previous  contract  for  the 
furnishing  of  the  money  for  the  purpose,  and  that  it  was  in 
pursuance  of  such  antecedent  contract  that  the  money  was 
furnished  to  take  up  common  county  orders,  and  interest 
bearing  orders  issued  therefor.  Whether  with  or  without 
any  contract  beforehand,  the  transaction  was  one  of  funding 
ordinary  county  orders  not  bearing  interest,  by  issuing  inter- 
est bearing  orders  therefor,  which  we  hold  the  county  board 
had  no  authority  to  do  except  upon  a  vote  of  the  majority  of 
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the  legal  voters  of  the  county, — and  even  then  the  interest 
could  not  be  more  than  eight  per  cent,  when  here  it  is  made 
ten  per  cent,  and  $160  paid  additional. 

It  is  urged  that  the  decree  is  erroneous  in  not  requiring 
that  the  principal  sum  should  be  returned.  There  was  no 
cross-bill  filed  to  warrant  the  giving  of  such  affirmative  relief. 
The  relief  asked  by  the  complainants  was  granted  but  in  part, 
restraining  payment  only  of  any  interest. 

But  it  is  insisted  that  if  the  court  saw  fit  to  enjoin  the 
payment  of  any  interest,  it  was  inequitable  to  deny  plaintiffs 
in  error  all  compensation  for  the  use  of  their  money.  The 
arrangement  made  was  doubtless,  under  the  evidence,  a  bene- 
ficial one  for  the  county,  and  it  would  be  equitable  that  the 
plaintiffs  in  error  should  be  allowed  lawful  interest  upon 
the  money  they  advanced ;  and  if  this  were  a  case  (as,  if  the 
county  were  the  complainant,)  where  the  rule  could  be  ap- 
plied that  he  who  seeks  equity  must  do  equity,  and  relief 
might  be  granted  only  upon  the  condition  of  complainant 
doing  equity,  we  would  think  the  relief  granted  here  should 
only  be  upon  the  equitable  terms  of  complainant  paying  law- 
ful interest,  in  analogy  to  the  rule  in  that  respect  which  pre- 
vails when  one  seeks  relief  in  equity  against  an  unlawful, 
usurious  contract.  But  the  county  here, — the  debtor, — is 
not  complaining.  The  county  board  is  content,  and  willing 
to  perform  its  contract.  The  complainants  are  only  tax- 
payers, and  are  seeking  relief  both  against  the  county  author- 
ities and  the  creditors,  to  prevent  misappropriation  by  the 
former  of  public  moneys  for  the  benefit  of  the  latter.  As 
the  complainants — mere  tax-payers — do  not  owe  the  money 
themselves,  it  would  not  be  a  just  condition  to  impose  upon 
them  that  they  should  pay  the  lawful  interest  on  the  money. 
Belief  upon  such  a  condition  would  be  none  at  all.  It  would 
be  better  to  submit  to  the  increase  of  tax  which  would  be 
occasioned  by  the  payment  of  the  orders  in  full,  as  contracted 
to  be  paid.     It  being  impracticable,  then,  in  such  a  case  as 
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this,  to  apply  the  equitable  condition  of  relief, — of  payment 
of  lawful  interest, — we  do  not  see  that  there  was  error  in  the 
decree  in  omitting  it. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Harry  E.  Holmes 

v. 

The  City  of  Mattoon. 

Filed  at  Springfield  September  27,  1884. 

1.  Constitutional  law — law  exempting  municipal  corporations  from 
giving  appeal  bond.  The  act  of  1879,  allowing  municipal  corporations  to 
appeal  without  giving  an  appeal  bond,  as  in  other  cases,  is  not  unconstitu- 
tional, as  being  either  a  local  law  or  special  legislation. 

2.  State — rights  of,  in  respect  to  suits — liability  for  costs.  The  State 
can  not  be  sued  without  its  consent,  nor  can  its  power  to  sue  and  prosecute 
suits  in  all  their  various  stages  be  limited  or  controlled,  except  by  its  sover- 
eign power,  properly  exercised.  It  has  the  undoubted  right  to  prosecute  and 
defend  all  suits  and  maintain  all  legal  proceedings,  without  cost  or  other 
restrictions. 

3.  Municipal  cokporations — as  State  instrumentalities,  may  have 
same  exemptions  as  the  State.  Public  municipalities,  such  as  counties, 
cities,  villages,  towns  and  school  districts,  and  all  officers  suing  for  or  de- 
fending the  rights  of  the  State,  or  acting  for  or  instead  of  the  State  in  respect 
of  public. rights,  being  only  instrumentalities  of  the  State,  may  constitution- 
ally be  authorized  to  sue  without  the  payment  of  costs,  or  conforming  to  all 
the  requirements  imposed  by  the  law  upon  natural  persons  or  corporations 
formed  for  private  gain. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  County  Court 
of  Coles  county;  the  Hon.  Charles  Bennett,  Judge,  pre- 
siding. 
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Messrs.  Craig  &  Craig,  for  the  plaintiff  in  error,  contended 
that  the  act  of  the  legislature  exempting  municipalities  from 
giving  a  bond  on  appeal  was  in  violation  of  the  constitution, 
prohibiting  local  and  special  legislation, — citing  Const,  of 
1870,  art.  1,  sec.  22;  Bull  v.  Conroe,  13  Wis.  266;  Durkee 
v.  Janesville,  28  id.  471;  2  Yerg.  554;  Tate  v.  Bell,  4  Yerg. 
208;  Jones  v.  Perry,  10  id.  77;  Mayor  v.  Dearmon,  2  Sneed, 
122 ;  Howe  v.  Railroad  Co.  1  Coldw.  78 ;  Vansant  v.  Wad- 
dell,  2  Yerg.  258;  Officers  v.  Young,  5  id.  320;  BuscJiy.  New- 
berg,  10  N.  Y.  375;  Holden  v.  James,  11  Mass..  396;  Hill  v. 
Town  of  Sunderland,  3  Yt.  507. 

Mr.  T.  L.  McGrath,  for  the  defendant  in  error,  contended 
that  the  law  was  valid,  as  the  city,  in  prosecuting  under  the 
ordinance,  is  not  acting  for  private  gain,  but  for  the  public 
good. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case  there  was  an  appeal  by  the  city  to  the  Appel- 
late Court  for  the  Third  District.  In  that  court  a  motion 
was  made  to  dismiss  the  case,  because  the  city  had,  under 
the  act  of  1879,  (Sess.  Laws,  222,)  appealed  without  giving 
bond.  It  is  now  urged  that  section  71,  as  amended  by  that 
act,  is  unconstitutional,  because  it  relieves  all  municipal  cor- 
porations from  the  law  requiring  appellants  and  plaintiffs  in 
error,  on  obtaining  a  supersedeas,  from  giving  bond. 

It  is  urged  that  section  is  violative  of  the  constitution, 
because  it  is  special  or  local  legislation.  Nothing  could  be 
more  manifest  than  it  is  not  local,  because  its  operation  ex- 
tends to  every  portion  of  the  State.  This  is  too  manifest  to 
require  the  slightest  notice.  Had  not  cases  been  referred  to 
that  to  some  extent  favor  the  position  of  appellant  that  it  is 
special  legislation  to  allow  such  appeals,  we  should  have  been 
inclined  to  hold  that  the  proposition  could  not  be  raised  to 
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the  dignity  of  a  constitutional  question,  and  have  dismissed 
it  without  consideration.  We  apprehend  that  no  one  will  or 
can  seriously  contend  that  the  State,  or  the  sovereign  body 
exercising  the  functions  of  a  State,  can  be  sued  without  its 
consent  and  permission ;  nor  can  its  power  to  sue  and  prose- 
cute" suits  in  all  of  their  various  stages  be  limited  or  con- 
trolled, except  by  its  sovereign  power,  properly  exercised  ;  nor 
can  the  State,  representing  sovereignty,  be  rendered  liable 
for  costs  or  damages  in  prosecuting  or  defending  suits  or 
legal  proceedings,  unless  it  so  expressly  declares  by  consti- 
tutional provision  or  legislative  enactment.  The  State,  what- 
ever its  form  or  its  powers,  has  the  unquestioned  right,  as 
representing  the  sovereign  power,  to  prosecute  and  defend 
all  suits  and  maintain  all  legal  proceedings  without  cost  or 
other  restrictions,  unless  imposed  by  fundamental  law,  or 
self-imposed  by  legislative  enactment.  These  are  axiomatic 
principles,  always  admitted  and  never  controverted.  From 
and  before  the  organization  of  the  State  it  has  ever  prosecuted 
and  defended  suits,  criminal  and  civil,  without  liability  for 
costs,  damages  or  forfeitures,  and  has  prosecuted  writs  of 
error  without  bonds  or  any  restrictions  whatever, — and  it  is 
from  the  fact  that  sovereign  power  is  not  liable  to  be  sued  or 
put  to  expense  in  the  assertion  of  its  rights,  and  enforcing  the 
laws  for  the  protection  of  the  governed  against  violence,  wrong 
and  oppression,  and  to  protect  them  in  the  enjoyment  of  their 
rights  of  life,  liberty  and  general  security.  It  is  believed  that 
in  no  government,  in  ancient  or  modern  times,  has  it  been 
required  to  give  bond  for  the  payment  of  the  costs  of  litiga- 
tion, before  bringing  suit,  or  an  appeal,  or  on  error.  Such  a 
proposition  would  be  unheard  of  in  the  history  of  government, 
and  no  one  having  the  slightest  knowledge  of  the  principles 
of  government  will  contend  that  any  such  restriction  exists. 
This  being  true  of  the  State  government,  it  is  necessarily  true 
of  all  its  officers,  agents  and  instrumentalities,  while  employed 
in  seeking  the  rights  of  the  government  in  the  courts  of  jus- 
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tice.  Hence,  officers  suing  for  or  defending  the  rights  of  the 
State  are  acting  for  and  in  the  stead  of  the  State,  and  to  that 
extent  not  only  may  but  should  be  permitted  to  do  so  on  the 
same  terms  and  for  the  same  reasons  the  State  is  permitted 
to  sue  for  or  defend  its  rights. 

Again,  municipalities,  such  as  counties,  cities,  villages, 
towns,  school  districts,  and,  in  the  language  of  the  act, 
"all  other  municipal  corporations,"  and  the  corporations  of 
all  charitable,  educational,  penal  or  reformatory  institutions 
under  the  patronage  and  control  of  the  State,  and  all  public 
officers  when  suing  or  defending  in  their  official  capacity  for 
the  benefit  of  the  public,  are  the  instruments  of  the  State  to 
carry  out  its  powers  for  the  public  welfare,  and  in  exercising 
their  powers  and  enforcing  public  rights  they  act  as  agents, 
and  may  have  extended  to  them  the  same  exemptions  in  suits 
as  belong  to  the  State.  Municipal  bodies  act  for  the  State, 
and  to  the  extent  authorized  exercise  the  powers  of  govern- 
ment, and  when  so  exercising  such  powers  they  may,  when 
so  authorized,  do  so  without  conforming  to  all  of  the  require- 
ments imposed  by  the  practice  on  natural,  or  artificial  persons 
created  for  the  purposes  of  business  or  gain.  The  construc- 
tion contended  for  would  compel  the  State  itself  to  give  bond 
on  appeal,  or  the  granting  of  a  supersedeas,  in  cases  where 
the  suit  was  for  the  benefit  of  the  State  and  public  welfare. 
Such  a  purpose  could  never  have  actuated  the  persons  who 
framed  and  adopted  the  constitution. 

But  the  question  is  not  entirely  new  in  this  jurisdiction. 
In  the  case  of  The  People  v.  Wallace,  70  111.  680,  it  was  in- 
sisted that  an  act  which  required,  as  a  prerequisite  to  an 
appeal  from  a  judgment  for  taxes,  that  the  person  desiring  to 
appeal  should  deposit  the  amount  of  the  judgment  in  money 
with  the  treasurer,  was  unconstitutional ;  but  the  validity  of 
the  act  was  upheld  and  enforced.  Again,  in  the  case  of  An- 
drews v.  Ramsey,  75  111.  598,  the  validity  of  the  same  law  was 
sustained.     It  was  there  said:     "While  the  right  of  appeal 
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from  the  final  determination  of  county  courts  is  conferred  by 
the  constitution,  yet  it  can  only  be  exercised  under  such  con- 
ditions as  may  be  imposed  by  the  legislature.  The  language, 
'Appeals  and  writs  of  error  shall  be  allowed  from  the  final 
determination  of  county  courts,  as  may  be  provided  by  law,' 
(Const,  sec.  19,  art.  6,)  is  too  plain  to  admit  of  doubt  that  it 
is  purely  a  question  for  the  legislature  to  determine  how  and 
upon  what  terms  such  appeals  shall  be  granted."  It  will  be 
observed  that  case  goes  much  further  than  we  are  required  to 
go  in  this  case.  That  law  related  to  and  regulated  appeals  in 
cases  of  judgments  for  taxes  differently  from  private  suits  or 
other  suits  by  the  People ;  and  inasmuch  as  it  embraced  a 
class  coextensive  with  the  State,  the  law  was  held  to  be  gen- 
eral, and  it  was  sustained,  although  persons  against  whom 
judgment  for  taxes  had  been  rendered,  were  compelled  to 
submit  to  terms  and  conditions  to  procure  an  appeal  in  such 
cases  as  were  not  imposed  on  other  persons  in  perfecting 
appeals  in  a  different  class  of  cases.  Those  cases  are  clearly 
conclusive  of  this  question.  The  cases  referred  to  by  appel- 
lant do  not  announce  the  doctrine  contended  for  by  him. 
Were  they  under  our  constitution,  they,  by  strained  inference, 
might  be  supposed  to  lend  some  support  to  the  doctrine ;  but 
they  are  under  different  constitutions,  of  the  provisions  of 
which  we  are  not  informed.  We  therefore  presume  they  are 
correct,  and  required  by  their  fundamental  law ;  but  if  so,  it 
does  not  follow  that  they  apply  to  our  organic  law. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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The  St.  Louis  and  Sandoval  Coal  and  Mining  Company 

v. 
The  Sandoval  Coal  and  Mining  Company. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Judgment  and  decree — jurisdiction — not  void  for  error  alone.  If 
a  court  has  jurisdiction  of  the  parties  and  subject  matter  of  the  controversy, 
and  the  party  against  whom  the  judgment  or  decree  is  rendered  has  had  either 
actual  or  constructive  notice  of  the  pendency  of  the  suit,  no  mere  error  can 
render  the  judgment  void;  but  where  jurisdiction  is  wanting,  either  as  to  the 
subject  matter  or  the  parties,  the  judgment  is  a  nullity. 

2.  Same — when  void,  no  rights  can  be  based  on  it.  A  judgment  or  decree 
in  a  case  where  the  court  fails  to  acquire  jurisdiction  of  the  party  against 
whom  it  is  rendered,  or  of  the  subject  matter,  being  absolutely  void,  all  acts 
performed  under  it  are  void,  and  no  right  can  be  divested  or  acquired  under 
the  same. 

3.  Same — not  assailable,  collaterally,  for  errors.  Where  the  court  ren- 
dering a  judgment  or  decree  has  jurisdiction  both  of  the  subject  matter  and 
of  the  persons  of  the  parties,  a  mere  error  or  irregularity  can  not  be  taken 
advantage  of  collaterally. 

4.  Same— jurisdiction  over  defendant  corporation — void  service.  On  a 
bill  filed  to  dissolve  an  insolvent  corporation,  and  for  the  appointment  of  a 
receiver,  the  summons  against  the  corporation  was  served  by  leaving  a  copy 
thereof  with  one  of  the  complainants,  a  director  of  the  defendant  corporation: 
Held,  that  the  service  was  void,  and  gave  the  court  no  jurisdiction  over  the 
corporation,  and  its  decree  authorizing  the  receiver  to  sell  the  property  of  the 
defendant  corporation  was  a  nullity,  and  might  be  attacked  collaterally. 

5.  Eeceivee— of  corporation — may  be  appointed  before  court  acquires 
jurisdiction  over  corporation.  The  court  may,  on  a  proper  showing,  ap- 
point a  receiver  to  take  charge  of  the  assets  of  an  insolvent  corporation,  to 
save  the  same  from  destruction  or  waste,  before  acquiring  jurisdiction  to 
adjudicate  upon  the  rights  of  such  corporation.  In  such  case  the  receiver  may 
be  authorized  to  hold  the  property  until  the  rights  of  the  parties  are  deter- 
mined. Placing  property  in  the  hands  of  a  receiver  is  in  the  nature,  of  an 
equitable  attachment,  whereby  the  court,  through  its  officer,  acquires  the 
custody  of  such  property. 

6.  Same — corporation  may  sue,  by  leave  of  court,  after  the  appointment 
of  receiver.  After  a  valid  decree  appointing  a  receiver  for  a  private  corpo- 
ration, actions  may  be  brought  in  its  name,  by  leave  of  the  court  making 
such  appointment,  against  any  one  except  the  receiver,  to  try  the  legal  title 
to  property  claimed  by  such  corporation. 
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7.  Same — legal  title — how  vested  in.  In  the  absence  of  any  statutory 
provision  on  the  subject,  real  estate  can  not  be  vested  in  the  receiver  except 
by  a  conveyance  to  him. 

8.  Deckee — acts  done  under  void  decree  not  validated  by  a  subsequent 
decree.  The  sale  of  the  property  of  an  insolvent  corporation  under  a  decree 
in  a  suit  in  equity  without  service  on  the  defendant  corporation,  is  void,  and 
fails  to  divest  it  of  its  property;  and  a  subsequent  decree,  rendered  after  a 
reversal  of  the  former  one,  can  not  relate  back  and  render  the  void  sale  valid. 
The  latter  decree  can  only  sustain  a  sale  made  after  its  rendition  and  upon 
its  authority. 

9.  Cobpoeation — may  sue  after  decree  dissolving  it.  A  private  cor- 
poration, after  a  decree  of  dissolution,  remains  in  being  for  the  purpose  of 
settling  up  its  affairs  and  having  its  property  applied  in  the  payment  of  its 
debts.  The  statute  continues  its  corporate  existence  for  two  years  after  its 
powers  have  expired,  by  limitation  or  otherwise,  for  this  purpose. 

10.  Pleading — nul  tiel  corporation — when  proper.  After  a  decree  dis- 
solving a  private  corporation  and  appointing  a  receiver,  leave  of  court  was 
given  it  to  bring  an  action  of  ejectment  to  try  the  title  to  real  estate  claimed 
and  held  adversely.  The  defendant  pleaded  nul  tiel  corporation:  Held, 
that  the  plea  was  inapplicable  to  such  a  case,  and  that  under  it  the  defendant 
could  not  take  advantage  of  the  decree  dissolving  the  corporation. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  B.  Gratz  Brown,  Mr.  Upton  M.  Young,  and  Mr.  Alex- 
ander Young,  for  the  plaintiff  in  error : 

The  decree  and  sale  were  absolutely  void,  for  the  reason 
of  a  want  of  service  of  process  on  the  defendant  corporation. 
St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  Edwards,  103 
111.  472. 

Where  there  is  no  service  on  a  minor  defendant,  and  his 
appearance  is  entered  by  a  guardian  ad  litem,  a  decree  against 
the  minor  is  void  for  want  of  jurisdiction,  and  a  sale  under 
such  decree  passes  no  title.  Chambers  v.  Jones,  72  111.  275 ; 
Grand  Tower  Mining  and  Trans.  Co.  v.  Schirmer,  64  id.  106 ; 
Haywood  v.  Collins,  60  id.  328. 

A  sale  under  a  void  judgment  divests  no  title.     Chase  v. 

Dana,  44  111.  262  ;  Campbell  v.  McCahan,  41  id.  45 ;  Johnson 

v.  Baker,  38  id.  98. 
3—111  Lll. 
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A  judgment  or  decree  is  void  unless  the  court  has  jurisdic- 
tion of  the  person  of  the  defendant  and  of  the  subject  matter. 
White  v.  Jones,  38  111.  159;  Curtis  v.  Brown,  29  id.  228;  Par- 
don v.  Dwire,  23  id.  572 ;  Mulford  v.  Stalzenback,  46  id.  306. 

The  application  for  permission  to  sue  was  properly  made. 
Kerr  on  Eeceivers,  167;  Degroot  v.  Jay,  30  Barb.  483. 

If  a  receiver  is  merely  authorized  to  sell  property  like  a 
master,  he  takes  no  title.  Union  Trust  Co.  v.  Weber,  96  111. 
346. 

A  receiver  can  not  sue  without  express  authority  from  the 
court.     Screven  v.  Clark,  48  Ga.  41. 

Where  a  receiver  is  not  authorized,  either  by  statute  or  by 
the  order  of  the  court  from  which  he  derives  his  appointment, 
to  sue  in  his  own  name,  he  can  not  do  so,  but  must  bring  the 
action  in  the  name  of  the  corporation  or  party  in  whom  the 
right  of  action  was  before  the  appointment  of  the  receiver. 
Manlove  v.  Burger,  38  Ind.  211 ;  Y eager  v.  Wallace,  44  Pa. 
St.  294;   Boothe  v.  Clark,  17  How.  331. 

Beal  estate  is  vested  in  the  receiver  only  by  a  conveyance 
to  him.     Chatauqua  Bank  v.  Risley,  19  N.  Y.  369. 

It  is  the  settled  policy  of  this  State,  at  least  so  far  as 
domestic  corporations  are  concerned,  that  upon  their  disso- 
lution, however  that  may  be  effected,  they  shall,  nevertheless, 
be  regarded  as  still  existing  for  the  purpose  of  settling  up  their 
affairs  and  having  their  property  applied  for  the  payment  of 
their  just  debts.  Life  Association  of  America  v.  Fassett,  102 
111.  315;   Eev.  Stat.  chap.  32,  sees.  10,  25. 

A  railway  corporation  is  not  dissolved  by  the  road  going 
into  the  hands  of  a  receiver,  but  it  remains  in  being,  capable 
of  suing  and  being  sued.     People  v.  Barnett,  91  111.  422. 

Mr.  H.  C.  Goodnow,  and  Mr.  M.  ScHiEFFER,  for  the  defend- 
ant in  error,  contended  that  if  the  court  had  jurisdiction  to 
appoint  a  receiver,  its  proceedings,  even  if  erroneous,  can  not 
be  called  in  question  collaterally.    High  on  Eeceivers,  sec.  346. 


Coal  &  Mining  Co.  v.  Coal  &  Mining  Co.  35 

Opinion  of  the  Court. 

A  receiver  is  an  officer  of  the  court,  acting  under  its  orders 
and  directions.  He  has  no  other  powers,  in  the  first  place, 
than  those  conferred  upon  him  by  the  order  appointing  him. 
His  discretionary  powers  are  very  limited.  His  duties  are 
prescribed  by  the  court.  Whenever  it  is  for  the  interest  of 
the  parties  concerned,  the  court  will  order  the  sale  of  the 
property,  pending  litigation.  High  on  Eeceivers,  sec.  192; 
Hooper  v.  Winston,  24  111.  353 ;  Union  Trust  Co.  v.  Weber,  96 
id.  346 ;   Wincock  v.  Turpin,  id.  135 ;   Otis  v.  Gross,  id.  612. 

It  is  sufficient  for  a  purchaser  of  real  estate  sold  by  a 
receiver,  to  see,  first,  that  there  was  a  suit  in  court  in  which 
the  court  appointed  a  receiver ;  second,  that  the  receiver  was 
authorized  to  sell ;  third,  that  he  sold  in  pursuance  of  such 
authority ;  fourth,  that  the  sale  was  confirmed  by  the  court ; 
and  fifth,  that  the  deed  describes  the  property  sold.  High 
on  Eeceivers,  sec.  636. 

By  the  decree  in  February,  1883,  and  even  by  the  original 
order  appointing  a  receiver,  the  corporation  was  dissolved  and 
incapacitated  to  sue.    Potter  on  Corporations,  sees.  718,  719. 

The  plaintiff  can  not  maintain  this  action,  first,  because 
the  plea  of  mil  tiel  corporation  is  sustained ;  second,  because 
if,  as  plaintiff  claims,  the  sale  by  the  receiver  is  void,  then 
the  property  in  controversy  is  still  in  the  custody  of  the  court, 
and  in  the  rightful  possession  of  the  receiver  or  his  lessee ; 
and  third,  because  the  defendant  is  the  legal  owner,  and  in 
the  rightful  possession  of  the  property,  by  virtue  of  its  pur- 
chase from  the  grantee  of  the  receiver,  who  was  ordered  to  sell 
the  same  by  the  court  having  legal  power  to  make  such  order. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  the  St.  Louis 
and  Sandoval  Coal  and  Mining  Company,  against  the  San- 
doval Coal  and  Mining  Company,  to  recover  the  possession 
of  a  coal  mine  and  its  appurtenances,  situated  at  Sandoval, 
Marion  county,  Illinois,  the  declaration  alleging  title  in  fee 
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in  the  plaintiff.  The  defendant  pleaded  the  general  issue, 
and  a  special  plea  "that  the  plaintiff  was  not  at  the  com- 
mencement of  said  suit,  and  is  not  now,  a  corporation,  as  by 
the  said  writ  and  declaration  is  above  supposed."  The  par- 
ties waived  a  jury,  and  the  cause  was  tried  by  the  court. 
The  finding  was  for  the  defendant,  and  overruling  a  motion 
for  a  new  trial,  the  court  rendered  judgment  against  the 
plaintiff,  and  the  plaintiff  appeals  to  this  court. 

There  is  no  question  but  that  the  title  to  the  property 
involved  in  this  action  was  in  the  plaintiff  at- the  time  of  the 
sale  of  the  same  by  the  receiver,  and  still  is,  unless  that  sale, 
and  the  decree  in  the  cause  in  which  the  sale  was  made, 
passed  the  title  to  the  purchaser  under  whom  the  defendant 
claims.  The  plaintiff  company  was,  in  December,  1877,  duly 
incorporated  under  the  laws  of  this  State  for  the  purpose  of 
mining  coal  near  Sandoval,  Illinois,  the  capital  stock  to  be 
$50,000.  The  corporation  procured  conveyances  in  fee  of 
the  property  in  controversy,  and  received  by  donation  the 
mining  right  to  considerable  land  in  the  vicinity,  upon  con- 
dition that  the  company  would,  within  two  years,  sink  a  shaft 
to  a  paying  vein  of  coal,  and  operate  a  coal  mine  there.  On 
June  27,  1878,  the  corporation  having  incurred  an  indebt- 
edness to  one  Frank  Seymour,  under  a  contract  for  sinking 
a  shaft,  and  being  insolvent,  as  was  alleged,  Francis  H. 
Edwards,  Isaac  Main,  and  others,  stockholders,  and  said 
Seymour,  as  a  creditor,  filed  their  bill  in  the  Marion  circuit 
court,  against  said  company  (the  plaintiff  herein)  and  all 
the  stockholders  and  officers  thereof  who  were  not  complain- 
ants, charging  the  above  facts,  with  others, — such  as,  a  waste 
of  assets,  by  fraudulently  giving  to  one  Townsend  $10,000 
in  stock  for  nothing, — and  praying  for  the  appointment  of  a 
receiver,  to  take  and  sell  the  property  of  the  company  and 
pay  its  debts.  Summons  was  served  on  the  company  by 
delivering  a  copy  of  the  same  to  said  Isaac  Main,  one  of  its 
directors,  the  other  officers  being  non-residents,  as  was  alleged 
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in  the  bill.  The  return  to  the  summons  showed  that  neither 
the  president,  clerk,  secretary,  superintendent,  general  agent, 
cashier  nor  principal  of  the  company  was  found.  This  was 
the  only  service  upon  the  corporation.  Other  defendants 
were  all,  either  actually  or  constructively,  served  with  process, 
or  by  publication.  No  one  appearing  for  the  corporation,  a 
decree  pro  confesso  was  entered  against  it,  as  well  as  the  other 
defendants  not  answering.  The  court  found  the  allegations 
of  the  bill  to  be  substantially  true,  and  entered  a  decree  dis- 
solving the  corporation,  and  appointed  George  W.  Herod 
receiver,  to  take  possession  of  and  dispose  of  the  property  of 
the  company,  make  conveyances  to  purchasers,  and  pay  the 
debts.  The  receiver  took  possession  and  sold  all  of  the  prop- 
erty and  mining  rights  to  said  Isaac  Main,  for  $200,  and 
made  him  a  deed,  which  sale  was  reported  to  and  approved 
by  the  court,  and  Main  afterwards  sold  and  conveyed  the 
property  to  the  defendant  company  in  this  action.  On  writ 
of  error  the  decree  was  reversed  in  all  things  except  as  to 
the  appointment  of  the  receiver,  and  the  cause  remanded. 
(St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  Edwards, 
103  111.  472.)  When  the  case  came  again  to  the  circuit  court, 
plaintiff  in  error  answered  the  bill.  The  cause  was  again 
heard  at  the  February  term,  18S3,  of  the  circuit  court,  and 
a  decree  was  again  entered  dissolving  the  corporation  and 
confirming  the  appointment  of  the  receiver,  but  no  other  sale 
of  the  property  was  made  under  this  decree.  At  the  August 
term,  1882,  leave  was  given  to  the  plaintiff  to  sue  for  said 
property.  Demand  was  made  for  possession,  and  a  suit  in 
ejectment  was  brought,  which  was  dismissed  at  the  February 
term,  1883,  and  this  action  was  brought  to  the  August  term 
without  any  further  leave,  and  after  the  decree  dissolving 
the  corporation. 

The  validity  of  the  receiver's  conveyance  of  the  property 
made  under  the  decree  of  the  circuit  court  appointing  him, 
depends  upon  the  fact  whether  that  court  had  acquired  juris- 
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diction  of  the  defendant  corporation,  for  the  law  is  well  settled 
that  if  the  court  has  jurisdiction  of  the  parties  and  subject 
matter  of  the  controversy,  and  the  party  against  whom  the 
judgment  or  decree  is  rendered  has  had  either  actual  or  con- 
structive notice  of  the  pendency  of  the  suit,  no  error  can 
render  the  judgment  void;  but  when  jurisdiction  is  wanting, 
either  as  to  the  subject  matter  or  parties,  the  judgment  is  a 
nullity.  .  (Mulford  v.  Stalzenback,  46  111.  306.)  The  judgment 
or  decree  in  such  a  case  being  void,  all  acts  performed  under 
it  are  void,  and  no  right  can  be  divested  by  it  or  acquired 
under  the  same.  Campbell  v.  McCahan,  41  111.  45  ;  Johnson 
v.  Baker,  38  id.  98 ;  Chambers  v.  Jones,  72  id.  275  ;  Grand 
Tower  Mining  and  Trans.  Co.  v.  Schirmer,  64  id.  106  ;  Hay- 
wood v.  Collins,  60  id.  328 ;  Chase  v.  Dana,  44  id.  262.  As 
a  general  rule  a  judgment  is  void  unless  the  court  has  juris- 
diction of  the  defendant  and  of  the  subject  matter  of  the  suit. 
White  v.  Jones,  38  111.  159;  Curtiss  v.  Btown,  29  id.  229; 
Pardon  v.  Dwire,  23  id.  572.  But  when  the  court  has  juris- 
diction both  of  the  subject  matter  and  of  the  persons  of  the 
parties,  a  mere  error  or  irregularity  can  not  be  taken  advan- 
tage of  collaterally.  Adams  v.  Larimore,  51  Mo.  130  ;  Wenner 
v.  Thornton,  98  111.  156;  Harris  v.  Lester,  80  id.  307;  Wing 
v.  Dodge,  id.  564;   Hernandez  v.  Drake,  81  id.  34. 

The  case  of  St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v. 
Edwards,  supra,  is  decisive  of  this.  In  that  case  it  was  held 
that  the  service  of  the  summons  upon  the  defendant  corpo- 
ration by  leaving  a  copy  thereof  with  one  of  the  complainants 
in  the  suit,  although  a  director  in  such  corporation,  was  void, 
and  gave  the  court  no  jurisdiction  over  the  corporation ;  and 
we  adhere  to  the  ruling  in  that  case.  The  court  having  no 
jurisdiction  of  the  party  whose  property  was  sought  to  be 
subjected  to  sale,  its  decree  authorizing  its  sale  is  a  nullity, 
and  may  be  attacked  collaterally. 

It  is  urged  that  the  court  had  at  least  legal  power  to  make 
the  order  appointing  the  receiver,  and  authorize  him  to  take 
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possession  of  and  sell  the  property  of  the  corporation,  and 
this  court  has  so  held  in  the  case  last  above  mentioned ;  and 
it  is  claimed  that  if  the  facts  alleged  in  the  bill  were  suffi- 
cient to  give  the  court  jurisdiction  of  the  subject  matter,  and 
authorized  it  to  appoint  a  receiver,  its  proceedings  in  making 
such  appointment,  even  if  erroneous,  can  not  be  called  in 
question  in  a  collateral  action.  It  is  a  sufficient  answer  to 
say  that  the  mere  power  to  appoint  a  receiver  pendente  lite, 
to  preserve  property,  does  not  include  the  power  to  authorize 
him  to  sell  and  convey  real  estate.  The  court  may,  on  a 
proper  showing,  appoint  a  receiver  to  take  charge  of  the  assets 
of  an  insolvent  corporation,  and  save  the  same  from  destruc- 
tion or  waste,  before  acquiring  jurisdiction  to  adjudicate  upon 
the  rights  of  such  corporation.  In  such  case  the  receiver 
may  be  authorized  to  hold  the  same  until  the  rights  of  the 
parties  are  settled  and  determined.  The  appointment  of  a 
receiver  in  such  case  is  in  the  nature  of  an  equitable  attach- 
ment, whereby  the  court  acquires,  through  its  officer,  the 
custody  of  property  or  assets,  to  be  retained  until  it  has 
acquired  jurisdiction.  The  plaintiff  in  error,  at  the  time  of 
the  sale,  was  not  a  party  to  the  suit.  The  sale  as  against  it 
was  void.  It  could  not  be  divested  of  its  title  by  proceedings 
to  which  it  was  not  a  party.  The  subsequent  decree  could 
not  relate  back  to  and  render  valid  that  which  was  void.  It 
could  only  sustain  proceedings  of  sale  made  after  the  valid 
decree  was  made,  and  upon  its  authority. 

After  a  valid  decree  appointing  a  receiver  for  a  private 
corporation,  actions  may  be  brought  in  its  name,  by  leave  of 
the  court,  against  any  one  except  the  receiver,  to  try  the  legal 
title  to  property.  It  remains  in  being  for  the  settling  up  of 
its  affairs  and  having  its  property  applied  in  the  payment 
of  its  debts.  (Life  Association  of  America  v.  Fassett,  102  111. 
315.)  The  statute  relating  to  private  corporations  continues 
their  corporate  existence  for  two  years  after  their  powers  have 
expired,  by  limitation  or  otherwise,  for  the  purpose  of  collect- 
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ing  their  debts  and  disposing  of  their  property.  (Bev.  Stat. 
chap.  32,  sec.  10;  Ramsey  v.  P.  M.  and  M.  F.  Ins.  Co.  55 
111.  311.)  Real  estate  is  vested  in  a  receiver  only  by  a  con- 
veyance to  him,  in  the  absence  of  any  statutory  provision 
on  the  subject.  (Chatauqua  Bank  v.  Risley,  19  N.  Y.  369.) 
The  court  that  appointed  the  receiver  and  decreed  the  disso- 
lution of  the  corporation,  having  authorized  suit  in  its  name 
to  try  the  title  to  land  claimed  by  it,  the  plea  of  nul  tiel  cor- 
poration is  inapplicable,  and  under  it  the  defendant  can  not 
take  advantage  of  the  decree  for  the  dissolution  of  the  cor- 
poration. 

It  is  further  claimed,  that  if  the  sale  and  conveyance  by 
the  receiver  are  void,  then  the  property  in  controversy  is  still 
in  the  custody  of  the  court,  and  in  the  rightful  possession  of 
the  receiver  or  his  lessee.  It  is  sufficient  to  say  that  the 
defendant  does  not  hold  possession  of  the  property  for  the 
receiver,  or  as  his  lessee,  but  as  his  own.  • 

It  follows  from  what  has  been  said,  that  the  court  erred  in 
finding  against  the  plaintiff,  and  the  judgment  will  be  reversed. 

Judgment  reversed. 


W.  H.  Kratz 
v. 

Eli  Buck. 


Filed  at  Springfield  September  27,  1884. 

1.  Forcible  detainer — by  purchaser  at  judicial  sale — against  whom 
the  action  will  lie.  The  remedy  of  forcible  detainer  given  by  statute  in  favor 
of  a  purchaser  at  a  judicial  sale  after  the  time  of  redemption  has  expired,  is 
not  restricted  to  the  nominal  party  against  whom  the  judgment  is  obtained, 
but  may  be  employed  against  any  one  who,  either  before  or  after  the  time  of 
redemption  has  expired,  obtains  possession  from  the  defendant  in  the  judg- 
ment or  decree. 

2.  Same^-5?/  purchaser  at  judicial  sale — evidence  necessary  to  a  re- 
covery.    While  it  is  true  that  the  question  of  title  can  not  arise  on  the  trial 
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of  an  action  of  forcible  detainer,  nevertheless  a  purchaser  at  a  judicial  sale 
of  land  can  not  recover  against  the  judgment  debtor,  or  one  succeeding  to 
his  rights  and  possession,  unless  he  offers  in  evidence  a  valid  judgment,  exe- 
cution and  sheriff's  deed.  These  are  indispensable  requisites  to  a  recovery, 
for  the  reason  that  a  sale  of  the  land  under  a  judgment,  and  a  failure  to  re- 
deem, must  be  shown.  In  such  case  the  judgment,  execution  and  sheriff's 
deed  are  evidence  that  the  land  has  been  sold  and  that  there  has  been  no 
redemption. 

3.  Where  land  was  sold  under  execution  issued  upon  a  judgment  against 
A,  and  B,  his  wife,  and  C,  after  A  had  placed  the  title  fraudulently  in  his 
wife,  and  D  afterwards  recovered  a  judgment  against  A  alone,  and  under 
execution  thereon  redeemed  from  the  prior  sale  and  became  the  purchaser, 
and  procured  a  decree  finding  the  title  to  the  land  was  in  A  and  not  B,  it  was 
held,  that  D,  after  taking  a  sheriff's  deed,  might  maintain  forcible  detainer 
for  the  land  against  any  one  succeeding  to  the  possession  under  A  and  B,  or 
either  of  them,  after  the  first  sale. 

4.  Bedemption — by  judgment  creditor  having  a  judgment  against  a 
party  ivho  has  fraudulently  conveyed.  Where  land  has  been  sold  under 
execution  against  a  husband  and  wife,  the  legal  title  of  which  was  in  the  wife 
by  a  fraudulent  convej^ance  from  her  husband,  a  judgment  creditor  of  the 
husband  alone  may  redeem  from  the  prior  sale,  and  have  the  property  sold  as 
that  of  the  husband,  especially  after  procuring  a  decree  establishing  that  the 
conveyance  to  the  wife  was  fraudulent  and  void  as  to  the  husband's  creditors. 

5.  Parties  in  chancery — bill  to  set  aside  conveyance  as  fraudulent — 
purchaser  at  judicial  sale.  On  a  creditor's  bill  to  have  a  conveyance  from 
a  judgment  debtor  to  his  wife  declared  fraudulent,  and  subject  the  land  to 
sale,  by  the  complainant,  by  redemption  from  a  prior  sale  under  a  judgment 
against  both  the  husband  and  wife,  the  purchasers  under  the  prior  sale,  whose 
rights  are  conceded  and  not  attacked,  are  not  necessary  parties. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  County  Court 
of  Champaign  county ;  the  Hon.  J.  W.  Langley,  Judge,  pre- 
siding. 

Mr.  Thomas  J.  Smith,  Mr.  J.  L.  Kay,  and  Mr.  A.  H.  Bryan, 
for  the  plaintiff  in  error : 

Plaintiff  in  error  was  the  judgment  creditor  of  Patrick 
Bates,  who  was  also  the  debtor  of  Busey  Bros,  under  their 
judgment,  under  which  the  sale  of  the  land  was  made ;  and 
Patrick  Bates,  as  shown  by  the  decree  of  the  circuit  court, 
was  all  the  time  the  owner  of  the  land. 
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Eedemptions  are  looked  upon  with  favor,  to  the  end  that 
the  debtor's  property  may  pay  as  many  of  his  debts  as  possi- 
ble. Sweezy  v.  Chandler,  11  111.  445  ;  Keariis  v.  Lloyd,  52  id. 
113;  Massey  v.  Westcott,  40  id.  160;  Schuck  v.  Gerlach,  101 
id.  338. 

A  judgment,  even  after  the  sale  of  real  estate,  so  that  it 
becomes  a  lien  on  the  real  estate  before  the  time  of  redemp- 
tion expires,  entitles  the  judgment  creditor  to  redeem.  (Van- 
Rensalear  v.  Sheriff  of  Albany,  1  Cow.  501 ;  id.  443.)  But 
by  our  statute  it  is  not  even  necessary  that  the  judgment  of 
the  redeeming  judgment  creditor  should  be  a  lien  on  the  land 
redeemed,  at  the  time  of  redemption.  Sweezy  v.  Chandler,  11 
111.  445. 

Busey  Bros,  were  not  necessary  parties,  as  no  rights  they 
had  were  sought  to  be  impaired.  Neither  was  Edward  H. 
Bates,  as  he  bought  lis  pendens,  and  was  bound  by  the  decree. 
People  v.  Ransom,  4  Denio,  145. 

The  law  abhors  shifts  and  connivances  for  the  purpose  of 
changing  possession  of  land.  Jefferson  County  v.  Ferguson, 
13  111.  33. 

A  party  purchasing  pendente  lite,  takes  subject  to  the  decree, 
and  is  treated  as  a  party  to  it.  (Jackson  v.  Warren,  32  111. 
331 ;  Rice  v.  Brown,  77  id.  549.)  Such  a  purchaser  holds 
in  subservience  to  the  rights  of  the  parties  as  finally  determ- 
ined. Atwood  v.  Mansfield,  59  111.  496 ;  Walker  v.  Douglas, 
89  id.  425  ;  Burg  v.  Paxton,  99  id.  288. 

No  title  can  be  deduced  through  a  judicial  sale  after  it  has 
been  rendered  inoperative  by  a  redemption.  Parkhurst  v. 
Race,  100  111.  558. 

Where  the  plaintiff  shows  a  valid  judgment  execution  sale, 
and  a  deed  thereunder,  he  shows  a  clear  case,  under  the  stat- 
ute, to  recover.  Jackson  v.  Warren,  32  111.  331 ;  Johnson  v. 
Baker,  38  id.  93. 

The  party  holding  the  legal  title  must  recover  in  detainer, 
and  the  question  as  to  whether  the  sale,  foreclosure  as  trustee's 
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sale,  or  redemption,  was  properly  made,  can  not  be  heard, 
tried,  or  inquired  into  in  this  action.  They  must  go  to  a  court 
of  equity  and  have  our  redemption  set  aside,  but  can  not 
defend  against  our  title  and  right  of  possession  in  this  action. 
Rice  v.  Brown,  77  111.  549;  Dawson  v.  Hayden,  67  id.  52; 
Graham  v.  Anderson,  42  id.  517:  Bees  v.  Allen,  5  Gilm.  236. 

Mr.  J.  0.  Cunningham,  for  the  defendant  in  error: 

At  the  date  of  the  sale  under  the  Busey  judgment  the  title 
to  the  land  was  in  Bridget  Bates,  and  the  land  was  levied 
upon  as  her  property,  and  the  right  of  redemption  was  in 
her.  After  the  year  expired  it  was  alone  in  her  judgment 
creditors.  As  Patrick  Bates  had  parted  with  his  title,  and 
could  not  redeem,  neither  could  his  creditors.  Phillips  v. 
Demoss,  14  111.  410. 

The  judgment  must  be  a  lien  on  the  land  before  a  re- 
demption can  be  had  under  it.  Ex  parte  Wood,  4  Hil],  542 ; 
Ex  parte  Bank  of  Monroe,  7  id.  177  ;  Phyfe  v.  Riley,  15  Wend. 
248. 

Buck  not  being  a  party  to  the  judgment,  the  action  does  not 
lie  against  him.     The  cases  cited  are  not  like  the  present. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  originally  before  a  justice  of 
the  peace  of  Champaign  county,  by  W.  H.  Kratz,  against 
Eli  Buck  and  James  Lynch,  to  recover  possession  of  certain 
lands,  under  the  sixth  clause  of  section  2,  chapter  57,  of  the 
Bevised  Statutes  of  1874,  entitled  "Forcible  Entry  and  De- 
tainer," which  reads  as  follows :  "When  land  has  been  sold 
under  the  judgment  or  decree  of  any  court  in  this  State,  or 
by  virtue  of  any  sale  made  under  any  power  of  sale  in  any 
mortgage  or  deed  of  trust  contained,  and  the  party  to  such 
judgment  or  decree,  or  to  such  mortgage  or  deed  of  trust,  after 
the  expiration  of  the  time  of  redemption,  when  redemption 
is  allowed  by  law,  refuses  or  neglects  to  surrender  posses- 
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sion  thereof,  after  demand,  in  writing,  by  the  person  entitled 
thereto,  or  his  agent. "  A  recovery  was  had  by  the  plaintiff 
before  the  justice,  but  on  appeal  to  the  county  court  of  Cham- 
paign county  the  action  was  dismissed  by  plaintiff  as  to  the 
defendant  Lynch,  and  on  a  trial  as  to  the  other  defendant, 
judgment  was  rendered  against  the  plaintiff.  This  judgment 
was  affirmed  in  the  Appellate  Court,  and  the  plaintiff  sued 
out  this  writ  of  error. 

Two  questions  are  presented  by  the  record :  First,  under 
the  facts  can  the  action  of  forcible  detainer  be  maintained  ; 
and  second,  was  the  land  in  question  sold  under  a  judgment 
and  acquired  by  the  plaintiff,  within  the  meaning  of  the  stat- 
ute which  authorizes  a  recovery  against  a  party  to  such  judg- 
ment in  this  form  of  action. 

On  the  25th  day  of  January,  1878,  Busey  Bros,  recovered 
a  judgment  in  the  circuit  court  of  Champaign  county,  against 
Bridgetf  Bates,  Patrick  Bates  and  Bernard  Lynch,  for  the 
sum  of  $250.  On  the  18th  day  of  January,  1882,  an  alias 
execution  issued  on  this  judgment,  which  was  levied  on  the 
land  in  controversy,  and  the  land  was  duly  sold  by  the  sheriff 
to  the  plaintiffs  in  the  execution,  on  the  20th  day  of  Febru- 
ary, 1882,  and  a  certificate  of  purchase  issued  to  them.  It 
also  appears  that  W.  H.  Kratz,  the  plaintiff  in  this  action,  on 
the  14th  day  of  August,  1876,  recovered  a  judgment  in  the 
county  court  of  Champaign  county,  against  Patrick  Bates, 
for  the  sum  of  $276.90,  and  costs  of  suit.  On  the  26th  day 
of  August,  1876,  an  execution  was  issued  on  this  judgment, 
and  returned  no  property  found.  On  the  15th  day  of  May, 
1883,  a  second  execution  issued  upon  this  judgment,  and 
was  placed  in  the  hands  of  the  sheriff,  and  at  the  same  time 
Kratz  placed  in  the  hands  of  the  sheriff  an  amount  of  money 
necessary  to  redeem  from  the  sale  made  on  the  judgment  in 
favor  of  Busey  Bros.,  February  20,  1882.  The  sheriff  filed  a 
certificate  of  redemption,  levied  the  execution  on  the  prem- 
ises, advertised,  and  sold  the  same  to  Kratz,  who  bid  the 
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amount  of  redemption  money,  interest  and  costs,  and  as  no 
other  bid  was  made,  a  sheriff's  deed  was  made  to  the  pur- 
chaser. The  plaintiff  also  put  in  evidence  a  bill  in  equity 
filed  in  the  Champaign  circuit  court  by  the  plaintiff  and 
others,  against  Patrick  and  Bridget  Bates,  and  a  decree  ren- 
dered in  said  cause,  March  28,  1883,  from  which  it  appears 
that  the  land  in  question  was  originally  owned  by  Patrick 
Bates;  that  on  January  13,  1874,  he  conveyed  the  land  to 
Bernard  Lynch,  and  on  the  same  day  Lynch  conveyed  to 
Bridget  Bates.  The  decree  finds  this  transaction  fraudulent, 
and  the  deeds  are  set  aside,  and  the  land  decreed  to  be  in 
Patrick  Bates.  The  defendant  read  in  evidence  the  certifi- 
cate of  purchase  which  was  issued  to  Busey  Bros.,  with  an 
assignment  on  the  back  of  the  same  to  Edward  H.  Bates ; 
also  a  sheriff's  deed,  made  on  said  certificate,  to  Bates,  May 
24,  1883.  In  connection  with  this  evidence  Bates  testified 
that  Buck,  the  defendant,  was  in  possession  of  the  premises 
in  controversy,  as  his  tenant,  since  March,  1883;  that  he 
bought  the  Busey  certificate  of  purchase  January  25,  1883, 
and  his  mother,  Bridget  Bates,  let  him  take  possession  under 
the  certificate  after  he  bought.  He  also  testified  that  he  was 
the  son  of  Patrick  and  Bridget  Bates. 

Under  these  facts  the  county  court  refused  to  hold  as  law 
the  following  propositions : 

First — That  the  redemption  of  the  land  in  controversy  in 
this  suit  by  the  plaintiff,  Kratz,  from  the  sale  of  the  same,  on 
Busey  Bros,  judgment  on  execution  issued  on  their  judgment, 
was  a  legal  redemption  from  the  sale  of  said  land. 

Second — That  the  deed  issued  by  the  sheriff  to  Edward  H. 
Bates,  the  assignee  of  the  certificate  of  purchase  issued  to 
Busey  Bros.,  was  and  is  void,  and  has  no  legal  effect. 

Third — That  the  plaintiff,  Kratz,  may  maintain  this  action, 
to-wit,  forcible  detainer,  against  the  defendant,  Eli  Buck,  for 
so  much  of  the  land  as  the  evidence  shows  he  was  in  posses- 
sion of  at  the  time  of  the  commencement  of  this  suit. 
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It  is  contended  that  this  action  can  not  be  maintained 
against  Buck,  who  is  in  possession  under  Edward  H.  Bates, 
and  the  county  court  so  held.  As  before  observed,  the  stat- 
ute provides  that  the  action  may  be  brought  against  the  party 
to  the  judgment  under  which  the  lands  were  sold.  Was  the 
defendant,  Buck,  a  party  to  the  judgment,  within  the  meaning 
of  the  statute  ?  The  construction  of  this  statute  authoriziug 
a  purchaser  under  a  judicial  sale,  after  his  purchase  had 
ripened  into  a  title,  to  sue  for  the  possession  of  the  land  in 
an  action  of  forcible  detainer,  first  came  before  this  court  in 
Jackson  v.  Warren,  32  111.  331,  and  it  was  there  held  that  the 
remedy  was  not  restricted  to  the  nominal  party  against  whom 
a  judgment  or  decree  was  rendered,  but  may  be  employed 
against  any  one  who,  even  after  the  time  of  redemption  from 
the  sale,  obtains  possession  from  the  defendant  in  the  judg- 
ment or  decree.  It  was  also  held  that  all  parties  bound  by 
the  decree  might,  to  that  extent,  be  said  to  be  parties  to  the 
decree,  within  the  meaning  of  the  statute,  although  not  named 
in  the  decree.  The  same  rule  was  announced  in  Rice  v.  Brown, 
77  111.  349.  Here,  at  the  time  of  the  rendition  of  the  judgment 
in  favor  of  Busey  Bros.,  Patrick  and  Bridget  Bates,  against 
whom  the  judgment  was  rendered,  were  in  possession  of  the 
premises,  and,  so  far  as  appears,  they  remained  in  possession 
until  January  25,  1883,  when,  as  appears  from  the  evidence  of 
Edward  H.  Bates,  his  mother,  Bridget  Bates,  surrendered  the 
possession  to  him,  and  he  leased  to  Buck.  It  thus  appears 
that  Edward  H.  Bates  and  Buck  stand  in  the  shoes  of  Bridget 
Bates,  who  could  not,  a  short  time  before  the  time  of  redemp- 
tion expired,  turn  over  the  possession  to  them  and  defeat  the 
remedy  provided  by  the  statute.  Suppose  a  person  against 
whom  a  judgment  or  decree  has  been  rendered,  after  a  sale 
of  his  land  under  the  judgment  or  decree,  and  before  redemp- 
tion expires,  conveys  his  interest  in  the  land  to  another,  who 
enters  into  possession  under  such  deed,  can  such  person  suc- 
cessfully resist  an  action  of  forcible  detainer  brought  by  the 
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purchaser  under  the  judgment  or  decree  after  the  time  of 
redemption  has  expired  and  a  deed  has  been  made  to  such 
purchaser  ?  We  think  not ;  and  yet  there  is  no  difference, 
in  principle,  between  the  case  supposed  and  the  one  under 
consideration.  Had  Patrick  and  Bridget  Bates  remained  in 
possession  until  the  plaintiff  obtained  his  deed,  there  is  no 
question  in  regard  to  the  right  of  plaintiff  to  maintain  the 
action  against  them,  and  in  our  judgment  the  defendant  who 
went  in  under  them,  occupies  no  better  position. 

We  now  come  to  the  other  question.  It  is  true  that  the 
question  of  title  can  not  be  determined  in  an  action  of  this 
character,  but  at  the  same  time  a  plaintiff  can  not  recover, 
under  the  statute,  unless  he  offers  in  evidence  a  valid  judg- 
ment, execution  and  sheriff's  deed.  These  are  indispensable 
requisites  to  a  recovery,  because  a  sale  of  the  land  under  a 
judgment,  and  a  failure  to  redeem,  must  be  established,  and 
the  judgment,  execution  and  sheriff's  deed  constitute  the 
evidence  that  the  land  has  been  sold  and  not  redeemed. 
(Kepley  v.  Luke,  106  111.  395.)  As  has  been  before  observed, 
the  plaintiff  read  in  evidence  a  judgment,  execution  and 
sheriff's  deed,  but  the  deed  was  obtained  on  a  sale  of  the 
premises  under  a  redemption  made  by  the  plaintiff  as  a  judg- 
ment creditor,  from  a  prior  sale  of  the  land  on  execution, 
and  it  is  insisted  that  the  redemption  was  illegal.  The  sale 
redeemed  from  was  in  satisfaction  of  a  judgment  in  favor  of 
Busey  Bros.,  against  Bridget  Bates,  Patrick  Bates  and  Ber- 
nard Lynch,  while  plaintiff's  judgment,  under  which  he  re- 
deemed, was  against  Patrick  Bates  alone,  and  it  is  claimed 
that  the  legal  title  to  the  land  was  in  Bridget  Bates  when  it 
was  sold  on  the  Busey  judgment,  and  that  it  was  sold  as  her 
property,  and  as  plaintiff's  judgment  was  not  against  her,  he 
could  not  be  regarded  as  a  judgment  creditor,  within  the 
meaning  of  the  statute,  and  had  no  right  to  redeem.  The 
fact  that  the  sheriff  may  have  regarded  the  property  sold  as 
the  property  of  Bridget  Bates,  if  such  is  the  fact,  is  a  matter 
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of  no  moment.  As  the  judgment,  as  well  as  the  execution 
upon  which  the  property  was  sold,  was  against  Bridget  and 
Patrick  Bates,  whatever  title,  legal  or  equitable,  either  of 
them  had  in  the  land,  was  sold  by  the  sheriff,  and  if  it  turned 
out  that  the  land  sold  was  the  property  of  Patrick  Bates,  the 
statute  conferred  the  right  of  redemption  on  any  of  his  judg- 
ment creditors.  Before  plaintiff  redeemed  as  a  judgment 
creditor,  it  was  determined  by  a  decree  of  the  circuit  court 
of  Champaign  county  that  Bridget  Bates  never  acquired  title 
to  the  land,  but  on  the  other  hand,  the  title  was  in  Patrick 
Bates.  It  will  not,  therefore,  be  necessary  to  enter  upon  a 
discussion  of  the  question  whether  plaintiff,  as  a  judgment 
creditor  of  Patrick  Bates,  could  redeem  from  a  sale  of  lands 
belonging  to  Bridget  Bates,  on  judgment  and  execution  against 
the  two. 

But  it  is  said  that  Busey  Bros,  were  not  parties  to  that 
decree,  and  their  rights  can  not  be  affected  by  it.  It  was 
not  necessary  that  they  should  be  parties  to  the  decree,  for 
the  reason  that  it  was  not  attempted  by  the  bill  to  impair  or 
in  any  manner  abridge  their  rights.  Whether  the  land  be- 
longed to  Bridget  Bates  or  Patrick  Bates,  in  no  manner  con- 
cerned Busey  Bros.,  as  their  judgment  was  against  both  of 
them,  and  the  sale  would  pass  the  title  whether  it  was  held 
by  the  one  or  the  other,  or  both.  The  decree  did  not  attack 
the  validity  of  the  sale  or  call  it  in  question,  but  by  not 
making  Busey  Bros,  parties,  rather  conceded  that  their  sale 
was  valid,  and  they  or  their  assignee  would  be  entitled  to  the 
redemption  money  which  remains  in  the  hands  of  the  sheriff, 
subject  to  their  order. 

In  conclusion,  we  are  of  opinion  that  the  county  court 
erred  in  the  construction  of  the  law  applicable  to  the  case. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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Frank  P.  Zimm 
v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  September  27, 1884. 

1.  Evidence — declarations  of  a  third  person  in  hearing  of  defendant. 
On  the  trial  of  a  policeman  for  an  assault  and  battery,  it  appeared  that  the 
defendant  had  arrested  a  boy,  -without  warrant,  for  jumping  npon  a  passing 
freight  train  of  cars,  and  that  the  boy's  brother  having  heard  of  the  arrest, 
with  a  third  person  came  up  at  a  rapid  gait  to  the  officer,  when  an  altercation 
between  the  three  ensued,  the  third  person  acting  in  concert  with  the  older 
brother,  during  which  the  officer  struck  the  latter  with  a  "billy,"  which  was 
the  battery  complained  of.  A  witness  who  was  present  at  the  time  of  tthe 
difficulty,  was  asked,  "What,  if  anything,  did  such  other  person  say  to  the 
older  brother  in  the  presence  and  hearing  of  the  officer,  at  that  time?"  which 
the  court  refused  to  allow  the  witness  to  answer:  Held,  that  the  court  erred 
in  not  allowing  the  witness  to  answer  the  question. 

2.  Error  will  not  always  reverse — as  to  excluding  evidence,  and  in 
instructions.  A  refusal  to  allow  a  witness  present  at  an  assault  and  battery, 
to  testify  what  a  person  acting  in  concert  with  the  party  assaulted  said  to  the 
latter  in  the  hearing  of  the  defendant  before  the  assault,  although  an  error, 
is  no  ground  for  reversing  a  judgment  of  conviction,  when  it  appears  that  the 
defendant  was  allowed  to  testify  fully  as  to  what  was  said  and  done  by  such 
person,  and  that  his  statements  could  not  have  changed  the  result.  Nor  is 
error  in  instructions  a  ground  of  reversal,  if  it  appears  that  the  result  of  the 
trial  would  have  been  the  same  if  the  instructions  had  been  free  from  error. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Greene  county;  the  Hon.  Geo.  W.  Herdman,  Judge,  pre- 
siding. 

Messrs.  Patterson  &  Starkey,  and  Messrs.  Withers  & 
Henshaw,  for  the  plaintiff  in  error: 

Zimm  was  clearly  in  the  discharge  of  his  duty,  and  law- 
fully had  Thomas  Hynclman  in  his  custody  for  a  violation  of 
section  65,  chapter  114,  of  the  Eevised  Statutes. 

The  court  clearly  erred  in  refusing  to  allow  the  language 
of  Scott  to  Hyndman,  at  the  moment  the  blow  was  struck,  to 
4—111  III. 
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go  to  the  jury.  All  that  was  then  said  and  done  was  a  part 
of  the  res  gesta,  and  should  have  been  permitted.  The  court 
refused  to  allow  a  specific  question  to  the  witness  Barry,  and 
if  there  was  no  other  error  in  this  case,  we  insist  that  this 
alone  is  sufficient  to  reverse  the  unjust  judgment  against 
Zimm.  The  language  of  Scott,  under  the  circumstances,  is 
so  manifestly  a  part  of  the  res  gestce,  that  we  do  not  deem  it 
necessary  to  present  any  authorities  upon  that  point. 

It  was  wholly  irrelevant  to  any  issue  of  the  case  that  the 
defendant,  three  or  four  days  after  the  transaction,  said  "he 
was  not  sorry,"  etc.,  and  the  court  erred  in  calling  attention 
to  this  part  of  the  evidence  in  the  eleventh  instruction  given 
for  the  People.  Harris  v.  Miner,  28  111.  135 ;  Coughlin  v. 
The  People,  18  id.  266. 

Substantially  defective  instructions  of  an  important  char- 
acter are  not  cured  by  others  that  do  state  the  correct  rule  of 
law.  Railroad  Co.  v.  Harwood,  80  111.  88  ;  Camp  Point  Manf. 
Co.  v.  Ballou,  71  id.  417;  Baldwin  v.  Killian,  63  id.  550. 

Where  instructions  cross  one  another  upon  a  vital  point, 
a  good  one  will  not  cure  an  erroneous  one.  (Railroad  Co.  v. 
Larmon,  67  111.  69.)  The  jury  should  be  aided  and  not  mis- 
led by  the  instructions. 

Mr.  D.  F.  King,  for  the  People: 

Scott  and  Hyndman  being  then  standing  and  talking,  and 
neither  advancing  nor  making  any  demonstrations  towards 
Zimm,  it  was  immaterial  what  Scott  was  saying  to  William 
Hyndman  at  the  time  Zimm  struck  the  latter. 

If  the  whole  record  shows  that  substantial  justice  has  been 
done  and  no  prejudice  has  resulted  by  reason  of  an  erroneous 
instruction,  and  that  the  law  of  the  case  has  been  fully  given, 
this  court  will  not  reverse.  Kelley  v.  The  People,  40  111.  488  ; 
Burling,  Admx.  v.  Railroad  Co.  85  id.  18 ;  Taylor  v.  Railroad 
Co.  10  Bradw.  311  ;  Warren  v.  Dickson,  27  111.  115  ;  Howard 
Fire  and  Marine  Ins.  Co.  v.  Carnick,  24  id.  455. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  a  judgment  of  the 
Appellate  Court  for  the  Third  District,  affirming  a  conviction 
in  the  circuit  court  of  Greene  county,  of  Frank  P.  Zimm,  for 
an  alleged  assault  and  battery  upon  William  Hyndman.  The 
cause  was  first  tried  before  a  justice  of  the  peace,  resulting 
in  the  defendant's  conviction,  the  magistrate  fixing  the  fine 
at  ten  dollars.  On  appeal  „by  the  defendant  to  the  circuit 
court,  the  cause  was  there  tried  de  novo,  resulting  the  same 
way,  except  that  the  jury  fixed  the  fine  at  twenty  dollars 
instead  of  ten  dollars,  and  the  circuit  court  rendered  final 
judgment  on  the  verdict  for  that  amount,  which,  as  already 
stated,  was  affirmed  by  the  Appellate  Court. 

The  facts  are  in  substance  these :  On  the  19th  of  May, 
1883,  the  defendant,  being  a  special  policeman  appointed  by 
the  mayor  of  the  city  of  Eoodhouse,  arrested,  without  war- 
rant, Thomas  Hyndman,  a  boy  about  seventeen  years  of  age, 
(a  brother  of  the  said  William  Hyndman,)  for  having  jumped 
and  rode  for  a  short  distance  on  a  passing  freight  train  be- 
longing to  the  Chicago  and  Alton  Kailroad  Company.  His 
brother,  William,  hearing  of  the  arrest,  came  up  at  rather  a 
rapid  gait,  in  company  with  one  Scott,  to  where  the  officer 
was,  when  an  altercation  occurred  between  them,  in  which 
Scott  participated.  As  to  what  actually  did  take  place  the 
evidence  is  quite  conflicting.  The  fact,  however,  is  undis- 
puted, that  during  the  altercation  the  defendant  first  drew  a 
revolver  upon  WTilliam,  but  afterwards  put  that  up  and  drew 
from  his  pocket  a  "billy,"  with  which  he  struck  him  on  the 
head,  inflicting  a  wound  from  which  the  blood,  for  the  time 
being,  flowed  quite  freely,  though  it  turned  out  to  be  not  very 
serious, — and  it  was  for  this  assault  with  the  "billy,"  the 
defendant  was  convicted. 

With  respect  to  controverted  questions  of  fact  three  courts 
have  found  adversely  to  the  plaintiff  in  error,  and  we  have 
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no  disposition,  even  if  we  had  the  power,  to  disturb  the  find- 
ings of  those  courts,  for  we  think  they  are  fully  warranted 
by  the  evidence. 

With  respect  to  the  errors  of  law  relied  on  for  a  reversal, 
little  need  be  said.  The  first  point  made  in  the  brief  of  the 
plaintiff  in  error  relates  to  the  ruling  of  the  circuit  court  upon 
a  question  of  evidence.  Witness  Barry,  having  testified  to 
the  circumstances  attending  the  assault,  which,  as  related  by 
him,  showed  that  Scott  was  acting  in  concert  with  Hyndman, 
was  asked  this  question  :  "What,  if  anything,  did  Frank  Scott 
say  to  Mr.  Hyndman,  in  the  presence  and  hearing  of  Zimm, 
at  that  time?"- — which  question  the  court,  on  objection  by 
the  People,  held  improper,  and  refused  to  permit  the  witness 
to  answer  it.  We  are  of  opinion  the  court  erred  in  not  allow- 
ing the  witness  to  answer  this  question,  yet  we  do  not  regard 
the  error,  under  the  circumstances  of  the  case,  of  so  serious 
a  character  as  to  require  a  reversal  of  the  judgment.  The 
defendant  testified  on  his  own  behalf,  and  gave  what  purports 
to  be  a  full  account  of  the  whole  affair,  setting  forth  particu- 
larly what  Scott  did  and  said,  and  we  must  assume  the 
account  which  he  gave  of  Scott's  connection  with  the  trans- 
action is  fully  as  favorable  to  himself  as  the  real  facts  would 
warrant,  and  we  fail  to  discover  anything  in  the  statements 
attributed  to  Scott  on  the  occasion,  which,  in  our  judgment, 
could  possibly  have  changed  the  result,  conceding  them  to 
have  been  made  and  established  before  the  jury  by  any  num- 
ber of  witnesses, — consequently  the  defendant  could  not  have 
been  prejudiced  by  the  error  in  question. 

Several  objections  of  a  technical  character  are  made  to 
the  instructions  on  behalf  of  the  People.  Without  stopping 
to  discuss  them,  it  may  be  said,  in  general  terms,  conceding 
all  the  objections  to  be  well  founded,  we  do  not  regard  any 
of  the  errors,  pointed  out,  of  so  serious  a  character  as  to  re- 
quire a  reversal.  We  have  no  doubt  but  that  the  result  would 
have  been  the  same  had    the  instructions  in  question  been 
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entirely  free  from  the  objections  urged  against  them.  Being 
of  this  opinion,  we  certainly  would  not  be  warranted  in  revers- 
ing on  the  grounds  suggested. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Joseph  J.  Bentley  et  al. 

v. 
William  O'Bryan  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  Evidence— judgment  on  distress  for  rent  for  defendant,  to  disprove 
tenancy.  A  judgment  in  favor  of  the  defendant  in  a  proceeding  by  distress, 
on  a  plea  simply  denying  indebtedness  for  rent,  but  not  putting  in  issue  the 
fact  of  a  demise,  is  not  admissible  in  evidence  in  another  suit  to  disprove 
there  was  any  tenancy  between  the  parties. 

2.  Former  adjudication — no  bar  as  to  matter  not  made  an  issue.  To 
a  distress  warrant  the  defendant  pleaded  that  he  was  not  indebted  in  manner 
and  form  as  alleged  in  said  warrant,  upon  which  issue  was  taken,  but  filed 
no  plea  denying  the  demise.  A  verdict  and  judgment  were  given  for  the 
defendant:  Held,  that  the  verdict  and  judgment  did  not  estop  the  plaintiff 
in  another  suit  from  asserting  that  the  defendant  was  his  tenant. 

3.  Mortgage — presumption  that  a  deed  is  not  a  mortgage.  Where  a 
deed  for  land  on  its  face  appears  to  be  an  absolute  and  unconditional  con- 
veyance, and  is  acknowledged  and  delivered,  the  law  will  presume,  in  the 
absence  of  proof  showing  the  contrary,  that  it  is  what  it  purports  to  be, — an 
absolute  conveyance. 

4.  Same — burden  of  proof  on  question  whether  a  deed  is  or  not  a  mort- 
gage. Where  a  warranty  deed  for  land,  absolute  on  its  face,  is  claimed  to 
be  a  mortgage,  only,  the  party  alleging  such  to  be  the  character  of  the  instru- 
ment must  sustain  his  claim  by  evidence  sufficiently  clear  and  satisfactory  to 
overcome  the  presumption  of  law  that  it  is  an  absolute  conveyance.  Loose, 
indefinite  and  unsatisfactory  evidence  will  not  suffice. 

5.  Admissions — of  grantor  after  conveying,  as  against  grantee.  The 
admissions  and  declarations  of  a  grantor  of  land,  made  when  the  grantee  is 
not  present,  can  not  be  admitted  in  evidence  to  invalidate  his  deed  or  to  affect 
his  grantee. 
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Appeal  from  the  Circuit  Court  of  Champaign  county;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

This  was  a  bill  in  chancery,  brought  by  Joseph  J.  Bentley 
and  Benjamin  Bentley,  on  February  20, 1883,  against  William 
O'Bryan  and  David  Bice,  to  have  their  two  certain  deeds  of 
conveyance  of  certain  lands  to  William  O'Bryan,  dated  De- 
cember 7, 1878,  declared  a  mortgage,  and  for  leave  to  redeem 
from  the  same.  The  bill  alleges,  complainants,  before  making 
such  conveyances,  farmed  said  lands  as  partners  ;  that  they, 
being  largely  in  debt,  and  unable  to  meet  their  liabilities,  made 
an  arrangement  with  O'Bryan,  who  was  their  surety  on  many 
of  the  debts,  whereby  he  was  to  pay  off  such  debts,  and  com- 
plainants were  to  convey  to  him  said  lands  to  indemnify  him 
as  surety,  and  to  secure  him  in  moneys  advanced  and  to  be 
advanced  by  him  for  the  complainants,  or  whatever  sum  they 
might  be  indebted  to  him,  O'Bryan  ;  that  complainants  should 
have  five  years  in  which  to  pay  O'Bryan  the  principal  owing 
him,  with  interest,  and  that  under  such  arrangement  said 
lands  were  conveyed  to  said  O'Bryan  by  deeds  absolute  upon 
their  face,  but  in  reality  they  were  mortgages  to  secure  said 
O'Bryan  in  his  advances  then  and  thereafter  to  be  made,  and 
that  O'Bryan  did,  in  pursuance  of  said  arrangement,  pay  off 
most  of  complainants'  said  debts.  The  bill  alleges  various 
payments  which  were  claimed  to  have  been  made  by  the  com- 
plainants, and  prayed  that  an  account  might  be  taken  of  what 
was  due,  and  for  leave  to  redeem  from  such  conveyances.  It 
also  charged  that  O'Bryan,  for  the  purpose  of  defrauding 
complainants,  conveyed  said  lands  to  said  Bice,  on  August 
31,  1882,  without  the  knowledge  or  consent  of  complainants, 
for  $4200  in  cash,  and  the  assumption  of  a  mortgage  on 
the  premises,  of  $2200.  The  bill  also  charged  that  O'Bryan 
claims  to  have  leased  the  lands  to  complainant  Joseph  J. 
Bentley,  and  had  commenced  a  proceeding  by  distress  for 
rent  claimed  to  be  due,  and  had  levied  the  same.     The  bill 
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prayed  that  all  proceedings  at  law  be  enjoined,  etc.  Kice 
and  O'Bryan  both  answered  the  bill,  the  latter  claiming  that 
the  conveyances  to  him  were  absolute,  and  not  as  a  mortgage 
to  secure  the  payment  of  money,  and  that  complainant  Joseph 
J.  Bentley  remained  on  the  lands  as  his  tenant.  Bice  claimed 
as  a  purchaser  for  value,  without  notice  that  the  deeds  to 
O'Bryan  were  given  to  secure  the  latter,  if  such  was  the  case, 
and  claims  that  he  informed  the  complainant  Joseph  J.,  of 
his  intended  purchase  of  such  land  from  O'Bryan,  and  that 
Joseph  J.  said  nothing  about  any  claim  to  the  property.  The 
complainants  afterwards  filed  their  supplemental  bill,  which 
was  amended  so  as  to  set  up  certain  proceedings  by  O'Bryan 
to  collect  rent  by  distress,  and  a  finding  and  judgment  against 
the  claim  for  rent  as  res  judicata,  upon  the  question  of  there 
being  the  relation  of  landlord  and  tenant  between  said  Joseph 
J.  and  the  said  O'Bryan.  The  court  sustained  a  demurrer  to 
this  amended  supplemental  bill.  The  cause  was  heard  on 
the  bill,  answers,  replication  thereto,  and  proofs,  and  a  decree 
entered  dismissing  the  bill,  and  for  costs  against  the  com- 
plainants. From  this  decree  the  complainants  bring  the  case 
to  this  court  by  appeal,  and  assign  for  error  the  sustaining 
of  the  demurrer  to  their  amended  supplemental  bill,  and  the 
dismissal  of  such  bill  and  the  original  bill. 

Messrs.  Lothrop  &  Wolfe,  for  the  appellants : 
Declarations  and  admissions,  when  deliberately  made,  are 
the  most  satisfactory  character  of  evidence ;  but  casual  re- 
marks or  expressions,  carelessly  made,  are  unsatisfactory  and 
inconclusive.  Frizell  v.  Cole,  29  111.  465  ;  Railway  Co.  v. 
Button,  68  id.  409  ;  Straubher  v.  Mohler,  80  id.  21 ;  Hartley 
v.  Lybarger,  3  Bradw.  554. 

In  a  proceeding  to  redeem  from  a  deed  given  as  a  mortgage, 
the  statements  and  admissions  of  parties,  favorable  to  their 
own  interests,  should  be  received  with  great  caution,  because 
they  may  be  readily  fabricated  or  distorted.    Abom  v.  Burnett, 
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2  Blackf,  101;  Cornell  v.  Erill,  4  id.  67;  Miller  v.  Thomas, 
14  111.  430. 

If  the  relation  of  debtor  and  creditor  still  remains,  the  con- 
veyance must  be  regarded  as  a  mortgage.  1  Jones  on  Mort- 
gages, 264;  Sutplien  v.  Cushman,  35  111.  187. 

In  equity,  the  intention  of  the  parties  that  the  deed  shall 
stand  as  a  security  stamps  it  infallibly  as  a  mortgage.  Till- 
son  v.  Moulton,  23  111.  64S ;  Heath  v.  Williams,  30  Ind.  495 ; 
Adams'  Equity,  111;  Willard's  Eq.  Jur.  432. 

The  intention  of  the  parties  must  control.  (Ewart  v.  Wall- 
ing, 42  111.  453;  1  Jones  on  Mortgages,  25S,  263,  265.)  And 
circumstances,  as  much,  if  not  more,  than  the  declarations 
of  the  parties,  show  the  intent.  1  Jones  on  Mortgages,  267 ; 
Enner  v.  Thompson,  46  111.  215;  Sutplien  v.  Cushman,  35  id. 
187;  Lindauer  v.  Cummings,  57  id.  195. 

The  retention  of  the  evidences  of  indebtedness  by  the 
grantee,  uncancelled  and  unsatisfied,  will,  in  equity,  create 
the  deed  a  mortgage.  1  Jones  on  Mortgages,  267;  Mont- 
gomery v.  Chadivich,  7  Iowa,  114. 

In  proceedings  of  this  character  it  never  escapes  the  eye 
of  the  court  that  the  debt  is  not  satisfied  by  the  conveyance. 
Smith  v.  Cremer,  71  111.  185 ;  Sutplien  v.  Cushman,  35  id.  186; 
1  Jones  on  Mortgages,  167,  269  ;  Coats  V.  Woodworth,  13  111. 
656;  Bartling  v.  Brasuhn,  102  id.  444;  Miller  v.  Thomas,  14 
id.  429;   Hanford  v.  Blessing,  80  id.   190;   Colwell  v.  Woods, 

3  Watts,  188;  Wharp  v.  Howell,  5  Birney,  503;  2  Leading 
Cases  in  Eq.  (part  2,)  444;  Robinson  v.  Crosby,  2  Edw.  Eq. 
138  ;  Robinson  v.  Crosby,  1  Paige,  480 ;  1  Hal.  Rep.  (Sumner,) 
350  ;  3  Am.  Chy.  Dig.  28  ;  Preshbaker  v.  Feeman,  32  111.  484. 

When  the  intent  is  doubtful,  the  courts  will  construe  deeds 
to  be  mortgages,  and  are  not  inclined  to  construe  them  as 
conditional  or  absolute  sales.  1  Jones  on  Mortgages,  279 ; 
Bishop  v.  Williams,  15  111.  553;  Miller  v.  Thomas,  14  id.  428; 
Pensoneaii  v.  Pidliam,  47  id.  58;  Bright  v.  Wagle,  3  Dana, 
253 ;  3  Am.  Chy.  Dig.  22. 
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Matters  in  bar  of  the  defence,  occurring  subsequently  to  the 
filing  of  the  original  bill,  are  properly  set  up  in  a  supplemental 
bill.  Burke  v.  Smith,  15  111.  158 ;  Mix  v.  Beach,  46  id.  311 ; 
Fahs  v.  Roberts,  54  id.  192. 

It  is  a  familiar  rule  that  a  former  adjudication  is  a  bar  as  to 
all  matters  therein  properly  involved,  and  which  might  have 
been  raised  and  determined  in  it.  Rogers  v.  Higgins,  57  111. 
244 ;  Lathrop  v.  Hayes,  57  id.  279 ;  Briscoe  v.  Lloyd,  64  id. 
33;   Town  of  Lyons  v.  Cooledge,  89  id.  529. 

Mr.  J.  L.  Bay,  and  Mr.  J.  0.  Cunningham,  for  the  appellees  : 

The  judgment  in  the  distress  suit  was  not  evidence  on  the 
question  of  tenancy,  as  that  was  not  put  in  issue  or  involved. 
The  only  issue  was,  whether  there  was  rent  due.  Wells  on 
Beplevin,  401 ;  Taylor  on  Landlord  and  Tenant,  557  ;  Bloomer 
v.  Juble,  8  Wend.  448 ;  Freeman  on  Judgments,  222. 

Deeds  absolute  in  form,  made,  acknowledged  and  delivered, 
the  law  presumes  to  be  what  they  purport  to  be, — absolute 
conveyances.  Sharp  v.  Smitherman,  85  111.  153;  Hancock  v. 
Harper,  86  id.  445. 

Where  deeds  like  these,  absolute  in  form,  are  claimed  to 
be  mortgages  only,  the  party  alleging  such  a  character  must 
sustain  his  claim  by  evidence  sufficiently  preponderating  to 
overcome  this   presumption   of  the  law.     Loose,   indefinite 
and  unsatisfactory   evidence   will   never   suffice.      Wilson  v 
McDowell,  78  111.  517;  Hancock  v.  Harper,  86  id.  446;  Sharp 
v.  Smitherman,  85  id.  153;  LindauerY.  Cummings,  57  id.  195 
Remington  v.  Campbell,  60  id.  516  ;  Dwen  v.  Blake,  44  id.  135 
Sutphen  v.  Cushman,   35  id.   186  ;   Low  v.  Graff,  80  id.  360 
Price  v.  Karnes,   59  id.   276 ;   Magnusson  v.  Johnson,   73  id 
156;  Knoivles  v.  Knowles,    86  id.  1;   Clark  v.  Finlon,   90  id 
245  ;  Bartling  v.  Brasuhn,  102  id.  441 ;   Shays  v.  Norton,  48 
id.  100 ;   Taintor  v.  Keys,  43  id.  332. 

Evidence  of  a  parol  agreement  between  parties,  to  the  effect 
that  a  deed  absolute  in  form  was  actually  intended  as  a  mort- 
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gage,  is  not  sufficient  to  establish  such  a  claim,  unless  facts 
and  circumstances  in  evidence  also  concur  in  showing  this 
fact,  and  in  showing  the  actual  relation  of  debtor  and  creditor 
to  exist  between  the  parties.  Sutphen  v.  Cushman,  35  111. 
187;  Davis  v.  Hopkins,  15  id.  520;  Bishop  v.  Williams,  18 
id.  101 ;  De  Wolf  v.  Strader,  26  id.  225;  Knoivles  v.  Knowles, 
86  id.  1  ;   Taintor  v.  Keys,  43  id.  332. 

If  the  deeds  were  at  first  intended  as  mortgages,  made  to 
secure  debts  then  due,  and  to  secure  future  advancements, 
then  we  say  that  the  acts  of  the  parties,  and  Bentley's  oft 
repeated  declarations,  show  an  abandonment  of  that  claim  or 
character,  and  a  cancelment  of  that  secret  agreement.  This 
is  especially  true  where,  as  here,  the  rights  of  third  parties 
have  intervened.  Maxfield  v.  Patclien,  29  111.  42 ;  Ferguson 
v.  Tallmadge,  20  id.  599;  Carpenter  v.  Carpenter,  70  id.  457; 
Clark  v.  Finlon,  90  id.  245 ;   Wyncoop  v.  Cowing,  21  id.  570. 

The  evidence  adduced  by  complainants  in  this  case  shows 
rather  a  contract  to  repurchase  the  lands.  Especially  is  this 
true  of  the  admissions  by  O'Bryan.  Such  being  the  fact,  the 
decree  dismissing  the  bill  was  proper.  Pitts  v.  Cable,  44  111. 
103 ;   Hartford  v.  Blessing,  80  id.  188. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  complainants  in  this  case  contend  that  their  convey- 
ances of  the  lands  to  O'Bryan,  though  absolute  in  form,  are 
only  a  security  in  the  nature  of  a  mortgage.  It  appears  that 
the  complainants,  and  part  of  the  time  another  brother,  David 
Bentley,  were  partners,  and  interested  as  such  in  the  lands 
in  dispute,  though  the  title  to  one  tract  stood  in  Joseph  J. 
Bentley,  and  the  other  in  Benjamin  Bentley;  that  the  part- 
nership business  was  conducted  mainly  by  Joseph  J.,  and 
that  in  conducting  the  business,  (principally  farming,)  debts 
were  contracted,  and  both  tracts  of  the  land  were  mortgaged 
or  conveyed  by  trust  deed  to  one  Harmon,  to  secure  a  loan 
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of  $2250,  which  was  used  to  discharge  such  debts,  and  other- 
wise, in  the  partnership  business ;  that  further  indebtedness 
was  contracted  in  the  business  to  divers  persons,  for  which 
notes  of  the  Bentleys  were  given,  upon  nearly  all  of  which 
O'Bryan  was  security ;  that  O'Bryan  had  paid  one  or  more  of 
these  security  debts,  for  which  complainants,  on  December 
7,  1878,  were  owing  him,  besides  other  unsettled  accounts 
between  them ;  that  complainants,  and  O'Bryan  with  them, 
were  being  pressed  by  the  creditors  of  the  Bentleys,  judg- 
ments were  taken  and  others  threatened,  and  that  on  Decem- 
ber 7,  1878,  complainants  conveyed  the  lands  to  O'Bryan 
by  warranty  deeds,  but  no  money  or  thing  of  value  passed 
from  O'Bryan  to  the  complainants  as  a  consideration  for 
such  conveyances.  The  only  consideration  for  the  convey- 
ances was  the  agreement  of  O'Bryan  with  complainants  at 
the  time,  but  what  that  agreement  was  is  the  subject  of  dis- 
pute in  this  cause.  Shortly  after  making  these  conveyances 
the  partnership  of  the  Bentleys  was  dissolved,  and  Benjamin 
and  David  Bentley  left  the  farm,  Joseph  J.  Bentley  remain- 
ing in  the  exclusive  occupancy  and  apparent  exclusive  con- 
trol of  the  farm  up  to  the  filing  of  this  bill,  and  who  paid 
and  delivered  to  O'Bryan,  from  time  to  time  thereafter,  both 
money  and  grain.  O'Bryan,  after  such  conveyances,  paid,  or 
caused  to  be  paid,  a  large  part  of  the  complainants'  indebted- 
ness, taking  receipts  to  himself,  and  retaining  old  notes  and 
mortgages  taken  up  by  him. 

The  complainants  contend  that  their  deeds  to  O'Bryan 
were  mortgages,  made  with  the  express  agreement  that  they 
should  be  security  to  O'Bryan  for  what  complainants  then 
owed  him,  and  for  future  advances  to  be  thereafter  made  by 
O'Bryan  in  paying  off  complainants'  debts,  and  that  Joseph 
was  to  remain  upon  the  farm,  pay  a  sum  each  year  sufficient 
to  pay  interest  and  the  annual  taxes,  and  have  five  years  in 
which  to  discharge  the  indebtedness  and  redeem  the  land 
from  the   mortgage  lien.      The   defendants   claim  that  the 
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deeds  are  absolute  conveyances,  made  in  pursuance  of  an 
agreement  to  sell  the  land  to  O'Bryan  at  $30  per  acre,  to  be 
paid  by  O'Bryan  in  taking  up  complainants'  indebtedness ; 
that  if  the  debts  were  less  than  the  price,  the  balance  should 
be  paid  to  Joseph  J.  Bentley  by  O'Bryan,  and  if  more,  Bentley 
was  to  repay  such  excess  to  O'Bryan,  and  that  at  the  same 
time  a  separate  agreement  was  made  between  O'Bryan  and 
Joseph  J.  Bentley  for  the  leasing  of  the  land  to  the  latter  for 
one-third  of  the  crops  raised  on  the  same,  and  that  Joseph  J. 
has  since  occupied  said  land  under  such  agreement  for  renting. 
To  estop  the  defendant  O'Bryan  from  setting  up  and  claim- 
ing the  relation  of  landlord  and  tenant  between  him  and 
Joseph  J.  Bentley,  and  that  the  latter  was  to  pay  rent  for  the 
land,  complainants,  by  their  amended  supplemental  bill,  set 
up  a  judgment  in  favor  of  the  defendant,  in  a  proceeding  by 
distress  for  rent,  brought  by  O'Bryan,  against  said  Joseph 
J.  Bentley.  The  circuit  court  sustained  a  demurrer  to  this 
amended  supplemental  bill,  and  this  is  assigned  for  error. 
Upon  the  hearing  the  complainants  offered  in  evidence  the 
record  in  the  distress  proceeding  as  a  bar  to  the  defence  set 
up,  which  the  court  refused  to  admit,  and  this  is  also  urged 
as  an  error.  We  think  there  was  no  error  in  either  ruling 
of  the  court.  A  proceeding  by  distress  for  rent  may  involve 
two  issues, — that  is,  whether  the  relation  of  landlord  and 
tenant  exists,  and  whether  any  rent  is  due.  The  proceeding 
in  this  case  was  commenced  on  September  12,  1882,  by 
O'Bryan,  against  Joseph  J.  Bentley,  and  was  tried  after  the 
conveyance  to  Bice.  It  was  brought  to  recover  rent  claimed 
to  have  accrued  before  the  conveyance  to  Bice.  To  the  dis- 
tress 'warrant,  as  amended,  the  defendant  therein  pleaded 
that  he  was  not  indebted  in  manner  and  form  as  alleged  in 
said  warrant,  upon  which  issue  was  taken.  There  was  no 
plea  denying  the  demise,  and  the  verdict  found  that  there 
was  no  rent  due  the  plaintiff  at  the  time  of  suing  out  the  dis- 
tress warrant.     The  judgment  of  the  court  was  to  the  same 
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effect.  The  verdict  might  have  been  the  result  of  a  finding 
that  the  rent  had  not  matured,  or  had  been  paid,  or  that  a 
deed  of  the  lands  to  Eice  before  the  rent  was  due,  transferred 
O'Bryan's  rights  to  him.  The  verdict  and  judgment  can  not 
be  regarded  as  an  estoppel  upon  O'Bryan  to  claim  that  Bent- 
ley  was  his  tenant  before  he  conveyed  to  Bice.  They  were 
not  even  evidence  in  favor  of  Joseph  J.  Bentley  upon  the 
real  issue  involved  in  his  bill.  They  could  not  afford  any 
evidence  that  complainants'  deeds  were  given  merely  as  secu- 
rities for  the  payment  of  money. 

As  to  the  conveyance  of  Benjamin  Bentley  to  O'Bryan,  of 
his  eighty-acre  tract,  there  can  be  but  little  doubt  that  it  was, 
and  is,  an  absolute  deed.  He  testifies  as  follows  :  "O'Bryan 
first  wanted  a  mortgage,  and  then  the  mortgage  matter  fell 
through  for  some  reason,  and  then  he  proposed  taking  a  deed. 
O'Bryan  made  a  statement  to  me  that  if  my  brother  Joseph 
should  stay  on  the  farm  and  redeem,  he  would  throw  off  $500. 
The  arrangement  was  for  him  (O'Bryan)  to  see  that  the  in- 
debtedness was  paid  off,  and  release  me.  That  was  all  the 
arrangement  we  had  on  the  subject."  He  afterwards  states 
that  he  derived  his  knowledge  of  the  arrangement  from  what 
his  brother  said.  His  deed  to  O'Bryan  was  made  subject  to 
the  incumbrances  then  on  the  land,  and  upon  making  the 
same  he  left  the  State,  and  has  ever  since  made  his  home  in 
Pennsylvania,  and  he  has  never  claimed  any  right  to  redeem, 
or  that  he  ever  had  any  agreement  with  O'Bryan  giving  him 
a  right  to  redeem.  His  subsequent  conveyance  to  his  brother 
Joseph,  without  any  consideration,  gives  him  no  right  of  re- 
demption. As  to  this  tract  there  was  no  error  in  dismissing 
the  bill. 

Where  a  deed  for  land  on  its  face  appears  to  be  an  absolute 
and  unconditional  conveyance,  and  is  acknowledged  and  de- 
livered, the  law  will  presume,  in  the  absence  of  proof  showing 
the  contrary,  that  it  is  what  it  purports  to  be, — an  absolute 
conveyance.      {Sharp  v.  SmitJierman,  85  111.  153;  Hancock  v. 


62  Bentley  et  al.  v.  O'Bryan  et  al. 

Opinion  of  the  Court. 

Harper,  86  id.  445.)  Where  a  warranty  deed  for  land  abso- 
lute in  form  is  claimed  to  be  a  mortgage  only,  the  party 
alleging  such  a  character  must  sustain  his  claim  by  evidence 
sufficiently  clear  and  satisfactory  to  overcome  this  presump- 
tion of  the  law.  Loose,  indefinite  and  unsatisfactory  evi- 
dence will  never  suffice.  Wilson  v.  McDowell,  78  111.  517 ; 
Lindauer  v.  Cummings,  57  id.  195;  Remington  v.  Campbell, 
60  id.  516;  Dwen  v.  Blake,  44  id.  135;  Sutphen  v.  Cushman, 
35  id.  186;  Low  et  al.  v.  Graff  et  al.  80  id.  360;  Price  v. 
Karnes,  59  id.  276;  Magnusson  v.  Johnson  et  al.  73  id.  156; 
Knowles  et  al.  v.  Knowles,  86  id.  1 ;  Clark  v.  Finlon,  90  id. 
245 ;  Bartling  et  al.  v.  Brasuhn  et  al.  102  id.  441 ;  Shays  et  al. 
v.  Norton,  48  id.  100;   Taintor  v.  Keys  et  al.  43  id.  332. 

It  is  not  necessary  to  review  the  evidence  on  this  branch 
of  the  case.  It  is  sufficient* to  say  that  in  our  opinion  it 
does  not  overcome  the  presumption  of  law  that  the  deeds  are 
absolute  conveyances.  It  may  be  further  observed  that  the 
declarations  and  admissions  of  O'Bryan,  made  after  his  con- 
veyance of  the  premises  to  Bice,  not  in  the  presence  of  Bice, 
can  not  be  received  and  considered  as  against  Bice.  The 
law  is  well  settled  that  declarations  of  a  grantor  when  the 
grantee  is  not  present,  can  not  be  admitted  to  invalidate  his 
deed  or  to  affect  the  grantee.  Barrett  v.  French,  1  Conn. 
354 ;  Pettibone  v.  Phelps,  13  id.  450 ;  White  v.  Wheaton,  16 
id.  535. 

Perceiving  no  error  in  the  record,  the  decree  of  the  circuit 
court  is  affirmed. 

Decree  affirmed. 
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Eockwell  King 
.   v. 
The  City  of  Chicago. 

Filed  at  Springfield  September  27,  1884. 

1.  Municipal  cokpoeations — passage  of  annual  appropriation  ordi- 
nance. Although  a  city  council  is  made  to  consist  of  a  mayor  and  aldermen, 
the  requirement,  under  the  general  law  for  the  incorporation  of  cities  and 
villages,  that  the  city  council  shall,  within  the  first  quarter  of  the  fiscal  year, 
pass  an  ordinance  to  be  termed  the  "annual  appropriation  bill,"  does  not 
mean  £hat  there  shall  be  passed  a  complete  ordinance,  having  the  sanction 
both  of  the  city  council  and  mayor,  within  that  time.  City  council  and 
mayor  are  distinguished  from  each  other  in  this  respect. 

2.  Same — of  the  mayor's  veto  of  appropriation  bill.  The  city  council 
is  given  the  last  moment  of  the  period  named  to  pass  the  appropriation  bill, 
after  which  the  mayor  has  at  least  five  days  in  which  to  give  or  withhold  his 
approval,  either  in  whole  or  in  part. 

3.  Same— what  is  a  passage  of  appropriation  ordinance  within  the  first 
quarter.  Upon  the  return  by  the  mayor  of  an  appropriation  ordinance  with 
a  veto  as  to  any  item  thereof,  it  is  made  the  duty  of  the  city  council  to  recon- 
sider the  vote  by  which  it  passed,  and  if  upon  such  reconsideration  after  the 
expiration  of  the  first  quarter  of  the  fiscal  year,  vetoed  items  of  an  appropria- 
tion bill  passed  within  such  quarter  be  passed  by  the  council  over  the  veto, 
the  appropriations  are  to  be  taken,  within  the  meaning  of  the  law,  as  having 
been  passed  within  the  first  fiscal  quarter. 

4.  So  where  the  mayor  of  a  city  returns  an  appropriation  ordinance  with 
his  veto  as  to  one  item  thereof,  for  the  reason  that  it  is  too  large,  the  same 
having  been  passed  on  the  last  day  of  the  first  quarter  of  the  fiscal  year,  but 
returned  at  the  next  meeting  of  the  council  thereafter,  and  the  city  council 
then  passes  the  same,  at  a  reduced  sum,  over  the  veto,  this  will  be  regarded 
as  an  adherence  to  the  appropriation  first  made,  in  part,  and  the  same  will  be 
legal,  as  having  been  passed  in  proper  time.  The  right  to  pass  the  whole 
over  a  veto  includes  the  power  to  pass  the  same  in  part,  and  adhering  in  part 
to  the  item  of  appropriation  is  not  a  further  appropriation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henry  M.  Shephard,  Judge,  presiding. 
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Mr.  Geo.  Mills  Kogers,  for  the  appellant. 

Mr.  F.  S.  Winston,  Jr.,  Corporation  Counsel,  for  the  ap- 
pellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bill  of  complaint  in  this  case,  filed  by  a  tax-payer  of 
the  city  of  Chicago,  alleges  that  the  city  is  organized  under 
the  general  law  for  the  incorporation  of  cities  and  villages  ; 
that  its  fiscal  year  runs  from  January  1  to  January  1 ;  that 
it  is  the  duty  of  the  city  council  to  pass  the  annual  appropri- 
ation bill  within  the  first  quarter  of  the  fiscal  year,  and  that 
no  appropriations  can  legally  be  made  after  such  time  except 
by  a  sanction  of  a  majority  of  the  legal  voters  of  the  city,  and 
that  it  is  unlawful  to  acid  to  the  corporation  expenditures  in 
any  year  anything  above  the  amount  provided  for  in  the 
annual  appropriation  bill,  except  upon  the  happening  of  a 
casualty  or  accident ;  that  there  was  duly  passed  on  March 
31,  1884,  (the  last  day  of  the  first  quarter  of  the  fiscal  year 
1884,)  the  annual  appropriation  bill  for  said  fiscal  year ;  that 
the  next  regular  meeting  of  the  city  council  occurred  on  April 
7,  1884,  at  which  meeting  the  mayor  vetoed  a  number  of 
items  or  appropriations  contained  in  the  bill,  among  which 
was  the  following :  "For  salary  of  three  policemen  for  may- 
or's and  comptroller's  offices,  at  $1000  each,  $3000."  The 
objection  made  by  the  mayor  was,  that  two  instead  of  three 
policemen  were  all  that  were  needed  for  the  service,  and  that 
a  salary  of  $945  each,  instead  of  $1000,  was  sufficient. 
The  bill  further  alleges  that  upon  receipt  of  the  veto  message 
the  vote  by  which  the  appropriation  bill  was  passed  was  duly 
reconsidered  by  the  city  council  at  the  meeting  of  April  7, 
1884,  when  it  agreed,  by  a  vote  of  twenty-nine  yeas  to  two 
nays,  to  adhere  to  the  item  for  policemen  for  mayor's  and 
comptroller's  offices,  and  pass  the  same  to  this  extent, — that 
is  to  say,  to  appropriate  for  salary  of  two  instead  of  three 
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policemen  for  said  purpose,  and  to  fix  said  salaries  at  $945 
instead  of  $1000  per  annum,  as  recommended  in  the  veto 
message,  and  the  said  item  as  passed  by  the  council  at  the 
meeting  of  April  7,  1884,  by  said  vote,  was  as  follows :  "For 
salary  of  two  policemen  for  mayor's  and  comptroller's  offices, 
at  $945  each,  $1890."  The  bill  avers  that  the  said  appro- 
priation was  duly  approved  by  the  mayor  after  being  depos- 
ited in  the  office  of  the  city  clerk,  and  that  due  publication 
was  had  ;  that  since  the  passage  of  said  appropriation  bill  on 
March  31,  1884,  there  had  been  no  petition  by  a  majority  of 
the  legal  voters  of  the  city  for  any  farther  appropriation,  and 
no  such  proposition  had  been  voted  upon,  and  that  since  that 
time  there  had  occurred  no  casualty  or  accident.  The  bill 
charges  that  this  appropriation  for  two  policemen,  as  passed 
April  7,  1884,  was  illegal,  in  that  it  was  not  made  within 
the  first  quarter  of  the  fiscal  year,  and  an  injunction  was 
asked  to  prevent  the  city  and  its  officers  from  incurring  any 
expense  or  entering  upon  any  contract  based  upon  such  appro- 
priation. A  demurrer  to  the  bill  was  sustained,  and  the  bill 
dismissed.  On  appeal  to  the  Appellate  Court  for  the  First 
District  the  decree  was  affirmed,  and  the  complainant  ap- 
pealed to  this  court,  the  proper  certificate  having  been  made. 

The  sole  question  which  is  presented  for  our  decision  upon 
the  demurrer  to  the  bill,  is  as  to  the  legality  of  the  appropri- 
ation in  question,  in  the  respect  of  its  having  been  made,  or 
not,  by  the  city  council  within  the  first  quarter  of  the  fiscal 
year. 

The  provisions  of  the  general  law  governing  the  passage  of 
appropriation  bills  in  chapter  24,  of  the  Eevised  Statutes  of 
1874,  are  as  follows:  "The  city  council  of  cities,  and  board 
of  trustees  in  villages,  shall,  within  the  first  quarter  of  each 
fiscal  year,  pass  an  ordinance,  to  be  termed  the  'annual 
appropriation  bill,'  in  which  such  corporate  authorities  may 
appropriate  such  sum  or  sums  of  money  as  may  be  deemed 
necessary  to  defray  all  necessary  expenses  and  liabilities  of 
5—111  III. 
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such  corporation,  and  in  such  ordinance  shall  specify  the 
objects  and  purposes  for  which  such  appropriations  are  made, 
and  the  amount  appropriated  for  each  object  or  purpose. 
No  further  appropriations  shall  be  made  at  any  other  time 
within  such  fiscal  year,  unless  the  proposition  to  make  each 
appropriation  has  been  first  sanctioned  by  a  majority  of  the 
legal  voters  of  such  city  or  village,  either  by  a  petition  signed 
by  them,  or  at  a  general  or  special  election  duly  called  there- 
for." (Art.  7,  sec.  2.)  "The  city  council  shall  consist  of  the 
mayor  and  aldermen."  (Art.  3,  sec.  1.)  "All  ordinances 
passed  by  the  city  council  shall,  before  they  take  effect,  be 
deposited  in  the  office  of  the  city  clerk;  and  if  the  mayor 
approves  thereof  he  shall  sign  the  same,  and  such  as  he 
shall  not  approve  he  shall  return  to  the  council  with  his 
objections  thereto,  in  writing,  at  the  next  regular  meeting  of 
the  council  occurring  not  less  than  five  days  after  the  pas- 
sage thereof.  Such  veto  may  extend  to  one  or  more  items  or 
appropriations  contained  in  any  ordinance  making  an  appro- 
priation, or  to  the  entire  ordinance ;  and  in  case  the  veto 
only  extends  to  a  part  of  such  ordinance,  the  residue  thereof 
shall  take  effect  and  be  in  force."  (Art.  3,  sec.  18.)  "Upon 
the  return  of  any  ordinance  by  the  mayor,  the  vote  by  which 
the  same  was  passed  shall  be  reconsidered  by  the  council, 
and  if,  after  such  reconsideration,  two-thirds  of  all  the  mem- 
bers elected  to  the  city  council  shall  agree,  by  yeas  and  nays, 
to  pass  the  same,  it  shall  go  into  effect,  notwithstanding  the 
mayor  may  refuse  to  approve  thereof."     (Art.  3,  sec.  19.) 

Although  the  city  council  is  made  to  consist  of  the  mayor 
and  aldermen,  the  requirement  that  the  city  council  shall, 
within  the  first  quarter  of  the  fiscal  year,  pass  an  ordinance 
to  be  termed  the  "annual  appropriation  bill,"  does  not  mean 
that  there  shall  be  passed  a  completed  ordinance,  having  the 
sanction  of  both  city  council  and  mayor,  within  that  time. 
City  council  and  mayor  are  distinguished  from  each  other  in 
this  requirement.    The  council  is  given  until  the  last  moment 
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of  the  period  named  to  pass  the  appropriation  bill,  and  then 
afterward  is  to  come  the  action  of  the  mayor  upon  it.  The 
law  expressly  provides  for  the  action  of  the  mayor  upon  an 
ordinance  after  it  shall  have  been  passed  by  the  city  council, 
giving  him  at  least  five  days'  additional  time  therefor,  in 
requiring  that  all  ordinances  passed  by  the  city  council  shall, 
before  they  take  effect,  be  deposited  in  the  office  of  the  city 
clerk,  for  the  mayor  to  approve  or  not  approve,  and  that  such 
as  he  shall  not  approve  he  shall  return  to  the  council  with 
his  objections  thereto,  in  writing,  at  the  next  regular  meeting 
of  the  council  occurring  not  less  than  five  days  after  the  pas- 
sage thereof.  Upon  the  return  of  the  ordinance  by  the  mayor, 
it  is  made  the  duty  of  the  council  to  reconsider  the  vote  by 
which  the  same  was  passed.  If  upon  such  reconsideration 
after  the  expiration  of  the  first  quarter  of  the  fiscal  year, 
vetoed  items  of  an  appropriation  bill  passed  within  such  first 
quarter  be  passed  by  the  council  over  the  veto,  the  appropria- 
tions are  to  be  taken,  within  the  meaning  of  this  provision  in 
question,  as  having  been  passed  within  the  first  fiscal  quarter. 
This  was  so  expressly  decided  by  this  court  in  Fairfield  v. 
The  People,  94  111.  245.  There,  under  a  former  but  similar 
charter  to  the  law  under  which  the  city  of  Chicago  is  now 
acting,  in  that  it  required  all  appropriations  to  be  passed 
within  the  first  quarter  of  the  fiscal  year,  the  appropriation 
ordinance  for  the  fiscal  year  commencing  April  1,  1873,  was 
passed  by  the  city  council  June  30,  1873,  which,  as  in  this 
case,  was  the  last  day  of  the  quarter.  At  the  next  regular 
meeting  of  the  council,  on  July  7,  1873,  (after  the  expiration 
of  the  first  fiscal  quarter,)  a  message  was  presented  by  the 
mayor  vetoing  certain  items  of  the  appropriation  bill,  and  at 
that  meeting  the  council  passed  most  of  the  vetoed  items 
over  the  veto.  It  was  claimed  that  such  items  were  illegal, 
in  not  having  been  passed  within  the  first  quarter  of  the  fiscal 
year,  but  it  was  held  that  the  appropriations  were  made  dur- 
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ing  the  first  quarter  of  the  fiscal  year,  within  the  meaning  of 
the  charter  provision. 

We  think  that  decision  must  be  held' to  govern  the  present 
case.  It  is  true  the  cases  differ  in  the  respect  that  in  the 
Fairfield  case  the  council  adhered  to  the  items  of  appropria- 
tion as  before  passed,  while  in  the  present  case  the  appropri- 
ation is  not  the  same  as  originally  passed,  but  changed  by 
reducing  it.  We  do  not  see  that  this  makes  any  difference 
between  the  cases,  in  principle,  It  was  considered,  in  the 
former  case,  that  the  subsequent  action  of  the  council  after 
the  first  quarter  of  the  fiscal  year,  amounted  in  law  but  to  an 
adherence  to  appropriations  previously  made, — and  for  the 
same  reason,  we  think,  it  must  be  regarded,  here,  that  the 
subsequent  action  of  the  council  on  June  7,  1884,  reducing 
the  appropriation  in  amount  and  repassing  it  as  reduced, 
amounted  to  an  adherence,  pro  tanto,  to  the  appropriation 
which  had  been  made  on  May  31,  1884,  and  is  to  be  consid- 
ered, within  the  meaning  of  the  statute  in  this  respect,  as 
having  been  made  within  the  first  quarter  of  the  fiscal  year. 
The  whole  includes  a  part.  The  passage  of  the  appropriation 
in  its  entirety  within  the  time  limited,  included  within  it  the 
passage  of  any  part  of  the  appropriation — the  reduced  por- 
tion— within  that  time.  There  was  here  no  change  of  appro- 
priation in  object  or  increase  in  amount.  The  appropriation 
was  the  same,  except  that  it  was  reduced  in  amount.  Such 
reduced  appropriation  is  not,  we  think,  to  be  regarded  as  the 
further  appropriation  which  the  law  forbids  to  be  made  after 
the  expiration  of  the  first  quarter  of  the  fiscal  year,  the  lan- 
guage being:  "No  further  appropriations  shall  be  made  at 
any  other  time  within  such  fiscal  year,  unless,"  etc.  The 
requirement  that  the  annual  appropriation  bill  shall  be  passed 
within  the  first  quarter  of  the  fiscal  year,  we  regard  as  to 
some  extent  in  the  interest  of  the  tax-payer,  and  that  the 
reduction  of  an  appropriation  is  rather  for  the  tax-payer's 
benefit,  in  its  tendency  to  lessen  the  burden  of  taxation. 
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It  is  objected  to  the  construction  we  adopt,  that  if  it  had 
been  known  at  the  time  of  the  passage  of  the  appropriation 
ordinance  that  this  smaller  amount  only  would  be  needed  for 
the  mayor's  and  comptroller's  police,  the  amount  in  excess 
might  have  been  granted  to  some  other  useful  purpose.  This 
is  a  consideration  of  minor  importance,  which  dwindles  before 
the  power  to  be  able  to  reduce  excessive  appropriations. 

The  further  question  is  raised  whether  it  is  in  the  power 
of  the  mayor  to  veto  a  particular  portion  of  an  item  contain- 
ing several  different  things  for  which  money  is  appropriated. 
The  language  of  article  3,  section  18,  bearing  upon  this  point, 
is:  "Such  veto  may  extend  to  any  one  or  more  items  or 
appropriations  contained  in  any  ordinance  making  an  appro- 
priation, or  to  the  entire  ordinance,"  etc.  The  item  here 
was :  "For  salary  of  three  policemen  for  mayor's  and  comp- 
troller's offices,  at  $1000  each,  $3000."  The  mayor's  veto 
was  not  of  a  particular  portion  of  this  item,  but  of  the  entire 
item,  so  that  the  question  raised  is  not  one  which  properly 
arises  upon  this  record,  and  we  do  not  feel  called  upon  to 
consider  it. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Connor  Carmody 

v. 

The  Chicago  and  Alton  Eailroad  Company  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  Limitation — of  twenty  years'  adverse  possession.  Where  the  party 
under  whom  a  plaintiff  in  ejectment  claimed  land  occupied  by  a  railway  com- 
pany, made  a  conveyance  of  the  same  to  a  railway  company,  moved  his  fence, 
and  gave  it  possession  of  the  land  more  than  twenty  years  before  suit  brought, 
and  such  company,  together  with  the  defendant  corporation,  as  its  successor, 
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had  occupied  the  same  ever  since  under  such  release,  it  was  held,  that  the 
plaintiff  could  not  recover. 

2.  Eailboad — right  to  acquire  more  than  one  hundred  feet.  A  charter 
giving  a  railroad  company  a  right  to  acquire  a  strip  of  land  not  exceeding  one 
hundred  feet  in  width,  has  reference  to  right  of  way  for  a  single  or  double 
track,  and  does  not  prohibit  it  from  acquiring  more  land  for  depot  grounds 
and  side-tracks  at  stations. 


Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

Mr.  James  E.  Ward,  for  the  appellant : 

Section  1  of  the  charter  of  the  Jacksonville  and  Carrollton 
Eailroad  Company  only  authorized  the  taking  of  a  strip  of 
land  not  exceeding  one  hundred  feet  in  width.  The  release 
specifies  its  purpose  to  be  "for  depot  ground  and  right  of 
way,  and  for  no  other  purpose."  Section  15  of  the  charter 
provides:  "The  width  of  said  railroad  is  to  be  determined 
by  the  said  corporation,  within  the  limits  prescribed  by  the 
first  section  of  this  act." 

Such  grants  to  a  corporation  are  to  be  strictly  construed. 
Railroad  Co.  v.  Dunbar,  20  111.  626 ;  Webster  v.  People,  98  id. 
347 ;  Newhall  v.  Eailroad  Co.  14  id.  275. 

The  limitation  in  the  charter  goes  to  its  capacity  to  acquire 
more  land  than  a  strip  one  hundred  feet  wide.  Catholic  Con- 
gregation v.  Germain,  104  111.  446;  Penn  v.  Bornman,  102  id. 
533;  Fridley  v.  Boiven,  87  id.  151;  United  States  Trust  Co. 
v.  Lee,  73  id.  143  ;  Starkweather  v.  American  Bible  Society,  72 
id.  50 ;   Carroll  v.  East  St.  Louis,  67  id.  569. 

The  paper  from  William  E.  Davis  was  not  intended  to  pass 
any  title.  The  right  of  way  was  personal  to  the  company  in 
gross,  which  could  not  be  transferred  or  assigned  to  any  other 
company  or  person.  2  Kent's  Com.  420 ;  Koelle  v.  Knecht, 
99  111.  401 ;  Railroad  Co.  v.  Koelle,  104  id.  460 ;  Emerson  v. 
Rudd,  19  id.  564. 
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Messrs.  Withers  &  Henshaw,  for  the  appellees : 

Luella  V.  Davis  did  not  own  the  entire  interest  in  this 
strip  of  land,  and  could  not  convey  any  greater  estate  than 
she  had. 

Possession  of  land  and  a  claim  of  right  are  sufficient  to 
charge  all  persons  of  the  occupant's  right,  whether  legal  or 
equitable.  Lumbard  v.  Abbey,  73  111.  177;  Smith  v.  Heirs  of 
Jackson,  76  id.  254;  Doolittle  v.  Cook,  75  id.  354;  Tunison 
v.  Chamblin,  88  id.  3SS. 

A  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  must  have  such  an  estate  as  to  entitle  him 
to  the  present  possession  of  the  land.  Marshall  v.  Barr,  35 
111.  106. 

An  outstanding  title  in  a  third  person,  superior  to  that  of 
the  plaintiff,  is  sufficient  to  defeat  a  recovery  in  ejectment, 
although  there  be  no  connection  of  that  title  with  defendant. 
BaUance  v.  Flood,  52  111.  49. 

The  defendant  may,  though  a  trespasser,  show  title  out 
of  the  plaintiff,  in  order  to  defeat  the  suit.  Hulick  v.  Scovil, 
4  Gilm.  159. 

A  party  need  not  have  his  land  inclosed  before  he  can  be 
said  to  be  in  the  actual  possession  thereof.  Use  of  the  land 
is  sufficient,  or  actual  occupancy  of  a  part  under  a  deed. 
The  deed  will  enlarge  the  possession  to  all  the  land  it  in- 
cludes, and  possession  for  twenty  years  of  a  part  constitutes 
title  to  the  whole.  Austin  v.  Rust,  73  111.  491 ;  Fairman  v. 
Beat,  14  id/ 244. 

There  is  no  limitation  in  the  charter  of  the  Jacksonville 
and  Carrollton  Eailroad  Company  as  to  donations  to  it  for 
corporate  purposes.  There  is  nothing  in  the  evidence  to  show 
that  the  whole  of  this  ground  is  not  absolutely  necessary, 
either  now  or  at  some  future  time,  for  "depot  and  right  of 
way  purposes." 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  commenced  in  ejectment  by  Connor  Car- 
mody, against  the  Chicago  and  Alton  Eailroad  Company  and 
others,  and  as  originally  brought  it  was  to  recover  a  strip  of 
land  two  hundred  and  fifty  feet  wide  by  twelve  hundred  and 
twenty-one  feet,  which  the  half  section  line  running  north 
and  south  through  section  23  divided  in  equal  parts,  making 
a  strip  one  hundred  and  twenty-five  feet  wide  by  twelve  hun- 
dred and  twenty-one  feet  long,  on  each  side  of  the  half  sec- 
tion line.  At  the  trial  at  the  special  December  term,  1883, 
plaintiff  dismissed  his  suit  as  to  two  of  defendants,  and  by 
leave  of  court  struck  out  of  his  declaration  all  that  portion 
of  the  land  lying  west  of  the  half  section  line,  so  the  litiga- 
tion now  concerns  that  strip  of  land  described  in  the  declara- 
tion as  lying  east  of  such  line.  Plaintiff,  by  his  declaration, 
claimed  the  land  in  fee  simple,  and  on  the  trial  of  the  cause 
made  oath  that  he  claimed  title  through  a  common  source 
with  defendants,— that  is,  from  William  E.  Davis,  deceased. 
No  question  is  made  as  to  the  ownership  in  Davis,  in  his  life- 
time, of  the  south-west  quarter  of  the  north-east  quarter,  and 
the  north-west  quarter  of  the  south-east  quarter,  of  section 
23,  in  which  the  land  in  controversy  is  situated.  Plaintiff 
claims  the  land  by  purchase  from  one  of  the  heirs  of  William 
E.  Davis,  and  tjie  defendant  railroad  company  insists  upon, 
as  a  defence,  a  deed  of  release  from  Davis  to  the  Jacksonville 
and  Carrollton  Eailroad  Company,  made  on  the  7th  day  of 
January,  1857,  and  by  actual  possession  for  a  period  of  more 
than  twenty  years. 

The  point  made  that  plaintiff  has  shown  no  title  in  himself, 
seems  to  be  well  taken,  and  certainly  not  as  to  the  extent  of 
the  title  claimed.  The  title  plaintiff  insists  upon,  he  acquired 
by  deed  from  Luella  V.  Davis,  one  of  the  heirs  of  William 
E.  Davis,  deceased,  who  was  the  original  owner  in  fee  of  the 
land.     At  his  death,  which  occurred  on  the  18th  day  of  No- 
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vember,  1875,  William  E.  Davis  left  only  two  heirs  to  his 
estate,  namely,  Eobert  A.  Davis  and  Luella  V.  Davis,  and 
as  he  died  intestate,  whatever  estate  he  left,  vested  in  his  two 
surviving  children.  Eobert  A.  Davis  afterwards  married,  but 
died  without  leaving  any  child  or  descendants  of  any  child, 
and  hence  his  interest  in  his  father's  real  estate  went  to  his 
surviving  widow,  Annie  Davis,  and  his  sister,  Luella  V.  Davis. 
After  the  death  of  her  husband,  Annie  Davis  filed  a  petition 
for  partition  and  dower  in  his  estate  which  he  had  inherited 
from  his  deceased  father.  It  will  be  seen  the  petition,  among 
other  lands,  asked  for  dower  in  and  partition  of  the  south 
part  of  the  south-west  quarter  of  the  north-east  quarter, 
containing  39-j^-  acres,  and  a  part  of  the  north-west  quar- 
ter of  the  south-east  quarter,  containing  38T4^0  acres,  "being 
the  whole  of  the  last  described  tract,  one  yjj-^-  acres  conveyed 
to  the  railroad,"  all  in  section  23.  Evidently  the  word  "ex- 
cept" was  inadvertently  omitted  before  the  "one  r^  acres," 
for  in  the  decree  which  directs  partition  to  be  made  it  reads 
"except  one  and  r^  acres."  The  Chicago  and  Alton  Eail- 
road  Company  was  then  in  the  actual  possession  of  the  land 
now  in  dispute,  but  it  was  not  made  a  party  to  the  partition 
proceeding.  It  must  have  been  omitted  because  the  land  it 
had  in  possession  was  not  embraced  in  the  petition  for  par- 
tition, and  was  not  to  be  affected  by  the  decree  to  be  rendered. 
The  decree  expressly  excludes  all  of  that  portion  of  the  land 
in  controversy  situated  in  the  north-west  quarter  of  the  south- 
east quarter,  and  it  is  quite  evident  that  portion  in  the  south- 
west quarter  of  the  north-east  quarter  is  also  excluded,  because 
when  the  commissioners  made  their  report  of  the  division  of 
the  estate,  they  say  they  have  divided  the  39T7^  acres  situ- 
ated in  the  south-west  quarter  of  the  north-east  quarter.  In 
that  respect  they  followed  the  petition  and  decree.  It  is  plain 
the  "39Tyo-  acres"  was  not  all  of  the  south-west  quarter  of 
the  north-east  quarter,  and  that  portion  divided  was  evi- 
dently all  of  the  tract,  except  the  part  in  the  possession 
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of  the  defendant  railroad  company  which  is  now  in  dispute. 
It  is  apparent,  then,  the  commissioners  never  intended  to, 
and  never  did,  in  fact,  assign  the  land  comprised  in  the 
strip  in  dispute  to  Luella.  V.  Davis.  A  part  of  it  was  ex- 
pressly excepted,  and  it  is  plain  the  remaining  portion  was 
not  assigned.  The  fact  plaintiff  took  a  deed  from  Luella  V. 
Davis  alone,  makes  it  clear  he  expected  only  to  get  the  por- 
tion of  the  estate  of  her  father  that  had  been  assigned  to 
her.  Indeed,  that  is  the  only  claim  of  title  now  insisted 
upon.  But  if  his  deed  embraced  the  strip  in  dispute,  it  is 
equally  clear  it  was  not  divided  by  the  commissioners.  Luella 
V.  Davis  did  not  have  the  whole  title  to  convey  to  plaintiff. 
Her  brother's  widow's  interest  still  remained  in  it.  There 
having  been  no  division  of  that  part  of  the  estate  between 
the  heirs  of  the  intestate,  it  would  seem  to  follow  that  in  no 
event  could  plaintiff  recover  all  the  land  described  in  his 
declaration.  But  this  point  need  not  be  further  considered, 
as  the  decision  may  be  placed  on  the  broader  and  more  sub- 
stantial ground  the  deed  of  release  made  by  William  E.  Davis 
in  1857,  when  he  was  in  possession  of  the  land,  is  a  bar 
to  any  recovery  by  his  heirs,  or  any  one  claiming  under  or 
through  them.  The  proof  is,  Davis,  at  the  time  of  making 
the  deed  of  release,  resided  on  the  land,  and  after  making 
the  deed  he  moved  his  fence  to  make  way  for  the  railroad, 
and  it  has  stood  where  he  placed  it  ever  since.  The  owner 
donated  the  land  for  depot  ground  and  right  of  way,  and 
gave  possession  to  the  railroad,  which  it  and  its  successors 
have  since  retained,  being  a  period  of  more  than  twenty 
years.  Whether  the  railroad  has  permitted  the  lands  to  be 
used  for  "other  purposes"  than  the  same  mentioned  in  the 
deed  of  release,  is  a  question  that  plaintiff  can  not  raise  on 
this  record. 

There  is  nothing  in  the  point  made  that  section  1  of  the 
charter  of  the  railroad  company  confined  its  right  to  acquire 
land  to  a  strip  "not  exceeding  one  hundred  feet  in  width. " 
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That  section  has  reference  to  right  of  way  for  a  single  or 
double  track,  and  certainly  did  not  forbid  the  company  to 
acquire  more  land  for  depot  grounds  and  side-tracks  at  sta- 
tions. 

The  instructions  asked  and  given  at  the  trial  are  quite 
numerous,  and  without  considering  them  separately,  it  is 
sufficient  to  say  no  error  has  intervened  in  that  respect  to 
the  prejudice  of  plaintiff.  No  other  verdict  than  the  one  ren- 
dered would  have  been  justified  by  the  evidence,  and  it  will 
not  be  necessary  to  inquire  whether  some  slight  error  may 
not  have  occurred  in  the  action  of  the  court  in  giving  and 
refusing  instructions  at  the  trial. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Simeon  Stark 

v. 

Moses  Eatcliff. 


Filed  at  Springfield  September  27,  1884. 

1.  Pleading  and  evidence — variance  in  description  of  land.  In  an 
action  upon  the  covenants  of  warranty  in  a  deed  for  land,  the  declaration 
described  the  land  as  "twelve  hundred  and  eighty  acres  of  land  in  Wichita, 
on  the  waters  of  Gilbert  creek,  and  described  as  follows:  beginning  at  a 
stake  in  the  south-west  corner  of  survey  No.  1,  made  for  the  B.  B.  B.  & 
C.  K.  B.  Co.,  and  950  vers  east  from  the  north-west  corner  of  a  survey  made 
in  the  name  of  L.  Wells,"  etc.,  giving  the  metes  and  bounds.  The  deed  gave 
the  same  description,  except  after  the  words  "Gilbert  creek,"  are  the  fol- 
lowing additional  words:  "Patented  to  W.  W.  Purinton  on  the  7th  day  of 
November,  1873 — Patent  No.  404,  volume  No.  8:"  Held,  that  these  words 
afforded  no  ground  for  excluding  the  deed  as  for  a  variance. 

2.  Pleading — particularity  of  description  required.  It  is  not  required 
by  the  rules  of  good  pleading  that  the  pleader  shall,  in  every  case,  when 
describing  an  instrument  or  object,  specify  all  the  means  by  which  it  may 
be  properly  identified.     In  such  case  it  will  suffice  if  the  marks  or  means 
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of  identification  specified  distinguish  such  instrument  or  object  with  reason- 
able certainty. 

3.  Same — covenant  for  breach  of  warranty — description  of  the  land. 
In  an  action  for  the  breach  of  the  covenants  in  a  warranty  deed,  it  is  a  matter 
of  no  consequence  whether  the  land  to  which  the  covenants  relate  is  as  fully 
described  as  it  might  be,  or  even  as  in  the  defendant's  deed,  provided  the 
declaration  shows,  with  reasonable  certainty,  it  is  the' same  land  to  which  the 
covenants  relate. 

4.  Jurisdiction — when  defendant  must  plead— waiver.  If  a  local  action 
is  brought  against  one  in  the  wrong  county,  and  the  court  in  which  the  action 
is  brought  has  a  general  jurisdiction  in  that  class  of  cases,  the  defendant 
must  plead  to  the  jurisdiction,  or  otherwise  take  advantage  of  the  irregularity 
in  the  court  in  which  the  action  is  brought,  and  failing  to1  do  so  he  can  not 
question  collaterally  the  validity  of  the  judgment  which  may  be  rendered  in 
that  suit. 

5.  The  constitution  of  Texas  expressly  gives  the  District  Court  of  that 
State  jurisdiction  in  all  suits  for  the  trial  of  title  to  land,  but  there  is  a  stat- 
ute of  that  State  requiring  suits  for  the  recovery  of  land  to  be  brought  in  the 
county  where  the  land  lies.  An  action  of  ejectment  for  land  in  such  State 
was  brought  in  the  District  Court,  but  not  in  the  county  where  the  land  was 
situate,  and  no  objection  being  made  to  the  jurisdiction,  that  court  rendered 
judgment  for  the  plaintiff:  Held,  that  as  that  court  had  a  general  jurisdic- 
tion over  the  subject  matter,  its  judgment  could  not  be  treated  as  void  in  a 
collateral  action  in  this  State,  and  that  such  judgment  was  admissible  in  evi- 
dence to  show  an  eviction  of  the  defendant  in  ejectment. 

6.  Foreign  judgment — validity  tested  by  laws  of  State  where  it  is 
rendered.  In  determining  the  validity,  force  and  effect  of  a  judgment  of  a 
sister  State,  our  courts  must  look  to  the  laws  of  such  other  State,  and  be 
governed  by  the  construction  its  courts  have  given  the  laws  of  such  State. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding. 

Mr.  James  A.  Eads,  and  Messrs.  Sellar  &  Dole,  for  the 
appellant : 

In  Texas  the  action  of  ejectment  or  trespass  to  try  title  is 
local.  (Eev.  Stat,  of  Texas,  p.  193,  art.  1198,  par.  13.)  The 
action  is  also  local  at  common  law.  1  Chitty's  Pleading, 
268 ;  1  Tidd's  Practice,  427,  428. 

The  circuit  court  of  one  county  can  not  try  title  to  land  in 
another  county.     Railroad  Co.  v.  Huff,  19  Ind.  444. 
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The  record  must  show  the  suit  was  commenced  in  the 
county  where  the  land  is  situated.  Minkhart  v.  Hanklin,  19 
111.  47. 

The  record  shows  that  this  suit  was  originally  commenced 
in  Cooke  county,  and  that  this  was  not  the  proper  county  for 
jurisdiction  of  a' suit  concerning  land  in  Wichita  county.  The 
record  of  a  judgment  is  only  prima  facie  evidence  of  juris- 
diction, and  that  presumption  may  be  rebutted  either  by  evi- 
dence within  or  outside  of  the  record.  2  Am.  Leading  Cases, 
796-S09;  4  Wait's  Actions  and  Defences,  189-193;  Kerr  v. 
Kerr,  41  N.  Y.  272. 

If  the  record  shows  want  of  jurisdiction  of  the  subject 
matter,  that  is  conclusive.  Clark  v.  Thompson,  47  111.  27 ; 
Baker  v.  Champlin,  12  Iowa,  204;  4  Wait's  Actions  and  De- 
fences, 195,  196. 

Consent  may  confer  jurisdiction  of  the  person,  but  can  not 
confer  jurisdiction  of  the  subject  matter,  nor  can  the  parties 
waive  the  objection  of  want  of  jurisdiction  of  the  subject 
matter.  Freeman  on  Judgments,  sees.  116-120 ;  Lehigh  v. 
Mason,  1  Scam.  249 ;  Kimball  v.  Walker,  30  111.  497 ;  Bond 
v.  Thompson,  39  id.  567 ;  7  Wait's  Actions  and  Defences,  192, 
193 ;  Beach  v.  Nixon,  9  N.  Y.  37. 

Even  a  judgment  by  confession  is  void  if  the  court  had  no 
jurisdiction  of  the  subject  matter.  Freeman  on  Judgments, 
sec.  547. 

A  void  judgment  is  a  nullity.  Neither  the  parties  nor  third 
persons  are  affected  by  it.  No  right  flows  from  it,  and  it  may 
be  questioned  in  any  court  at  any  time.  Camj)bell  v.  McCown, 
41  111.  49 ;  People  v.  Sturtevant,  9  N.  Y.  266 ;  Freeman  on 
Judgments,  sees.  116-120. 

When  the  objection  is  on  account  of  a  want  of  jurisdiction 
of  the  subject  matter,  it  can  be  raised  at  any  time.  1  Wait's 
Actions  and  Defences,  51;  6  id.  394;  7  id.  181-183;  Conger 
v.  Railroad  Co.  17  Wis.  477;  Webb  v.  Goddard,  46  Maine, 
505 ;  Gould's  Pleading,  chap.  5,  sees.  22-25. 
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Mr.  W.  S.  Everhart,  and  Messrs.  Golden  &  Wilkin,  for 
the  appellee : 

This  is  not  a  suit  upon  the  record  of  a  foreign  judgment, 
but  the  transcript  is  introduced  as  evidence  to  show  an  evic- 
tion, and  the  only  question  is,  whether  the  District  Court  had 
jurisdiction.  Article  5,  section  8,  of  the  constitution  of  Texas, 
provides:  "The  District  Court  shall  have  original  jurisdic- 
tion    *     *     *     0f  a]j  su^s  for  tibial  of  title  to  land. " 

In  a  collateral  proceeding,  likewise,  it  is  immaterial  how  the 
Texas  court  acquired  jurisdiction, — however  erroneously, — 
so  it  had  the  power  and  authority  to  hear  and  determine  the 
matter  submitted  to  it. 

A  plea  to  the  jurisdiction  of  the  court  in  an  action  of  tres- 
pass to  try  title,  on  the  ground  that  the  land  lies  without  the 
limits  of  the  county,  comes  too  late  after  a  plea  to  the  merits. 
Ryan  v.  Jackson,  11  Texas,  391 ;  Morris  v.  Runnells,  12  id. 
177.     See,  also,  Stark  et  ux.  v.  Burr,  56  id.  130. 

It  seems  that  in  an  action  on  a  covenant  of  seizin,  the  bur- 
den of  proof  lies  upon  the  defendant  in  the  first  instance  to 
show  paramount  title  in  himself.     Baker  v.  Hunt,  40  111.  264. 

There  was  no  variance.  The  description  given  in  the  dec- 
laration was  sufficient,  and  the  other  words  in  the  deed  may 
be  rejected  as  surplusage.  The  description  given  is  of  land 
in  a  perfect  square. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  11th  day  of  January,  1878,  Simeon  Stark,  the  ap- 
pellant, for  the  expressed  consideration  of  $5760,  conveyed, 
by  general  warranty  deed,  to  Moses  Eatcliff,  the  appellee, 
twelve  hundred  acres  of  land  in  Wichita  county,  Texas.  On 
the  15th  of  October,  1881,  one  E.  A.  Gerard  brought  an  action 
in  the  District  Court  of  Cooke  county,  Texas,  against  Eatcliff 
and  others,  for  the  recovery  of  this  land.  Under  the  provi- 
sions of  the  local  law  of  Texas,  Stark  was  notified,  as  war- 
rantor of  the  title,  to  appear  and  defend,  and  upon  satisfactory 
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proof  of  the  service  of  such  notice  the  court  entered  a  formal 
order  in  the  cause  making  him  a  party  defendant  to  the  suit. 
Stark,  however,  failed  to  appear,  and  such  proceedings  were 
had  in  the  cause  that  Gerard  recovered  possession  of  the 
premises,  and  Eatcliff  was  evicted  therefrom.  The  latter 
thereupon  brought  the  present  action  against  Stark  to  recover 
damages  for  an  alleged  breach  of  the  covenants  in  his  deed 
to  Eatcliff.  There  was  a  trial  of  the  cause  upon  the  merits 
in  the  circuit  court  of  Edgar  county,  resulting  in  a  judgment 
for  plaintiff  for  $5940,  which  was  subsequently  reduced  by  a 
remittitur  to  $5555.88,  and  the  judgment,  thus  reduced,  was 
affirmed  by  the  Appellate  Court  for  the  Third  District.  By 
the  present  appeal  we  are  asked  to  review  the  judgment  of 
the  Appellate  Court. 

It  is  claimed  by  appellant  the  circuit  court  made  a  num- 
ber of  erroneous  rulings  on  the  trial  with  respect  to  the  ad- 
mission of  evidence,  for  which  the  Appellate  Court  should 
have  reversed  the  judgment.  Whether  this  claim  is  well 
founded  or  not  presents  the  only  question  for  determination. 

The  land  in  question  is  described  in  the  declaration  as 
follows:  "Twelve  hundred  and  eighty  acres  (1280)  of  land 
in  Wichita,  on  the  waters  of  Gilbert  creek,  and  described  as 
follows :  beginning  at  a  stake  in  the  south-west  corner  of 
survey  No.  1,  made  for  the  B.  B.  B.  &  C.  E.  E.  Co.,  and  950 
vers  east  from  the  north-west  corner  of  a  survey  made  in  the 
name  of  L.  Wells,  thence  west  2688  varas  to  a  rock  marked 
X,  thence  north  2688  varas  to  a  rock  marked  — ,  thence  east 
2688  varas  to  a  rock  marked  X,  thence  south  to  the  begin- 
ning, in  the  county  of  Wichita,  and  State  of  Texas."  Upon 
offering  appellant's  deed  in  evidence,  it  was  objected  the  land 
described  in  the  deed  is  not  the  same  that  is  mentioned  and 
set  forth  in  the  declaration, — or,  in  other  words,  that  there 
is  a  variance  between  the  allegations  and  proofs ;  but  the 
court  overruled  the  objection  and  admitted  the  deed  in  evi- 
dence, and  this  is  assigned  for  error.     Upon  comparing  the 
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two  descriptions  of  the  land  it  will  be  found  the  only  ground 
for  this  objection  is,  that  the  description  in  the  deed  contains, 
immediately  after  the  words  "Gilbert  creek,"  the  additional 
words  :  "Patented  to  W.  W.  Purinton  on  the  7th  day  of  Novem- 
ber, 1873 — Patent  No.  404,  volume  No.  8."  These  additional 
words  clearly  afforded  no  ground  for  excluding  the  deed. 
The  question  before  the  court  was  whether  the  deed  offered 
in  evidence  tended  to  prove  the  issue.  The  declaration  gives 
a  good  description  of  the  land,  and  so  far  as  it  goes  it  is  in 
exact  accord  with  the  description  contained  in  the  deed,  and 
the  evidence  offered  therefore  clearly  supported  the  declara- 
tion. The  additional  descriptive  words  in  the  deed  are  not 
inconsistent  or  incompatible  with  the  description  contained 
in  the  declaration,  and  we  are  aware  of  no  principle  which 
requires  a  pleading,  in  every  case  when  describing  an  instru- 
ment or  object,  to  specify  all  the  means  by  which  it  might 
properly  be  identified.  In  such  case  the  requirements  of 
good  pleading  will  be  fully  met  if  the  marks  or  means  of 
identification  specified  distinguish  such  instrument  or  object 
with  reasonable  certainty.  That  was  done  here.  The  gist 
of  the  action  in  this  case  is  the  breach  of  the  covenants  in 
the  deed.  Whether  the  land  to  which  the  covenants  relate 
is  as  fully  described  in  the  declaration  as  it  might  have  been, 
or  even  was  in  appellant's  deed,  is  a  matter  of  no  consequence, 
provided  the  declaration  shows,  with  reasonable  certainty,  it 
is  the  same  land  to  which  the  covenants  relate, — and,  as  just 
stated,  we  think  it  does  this. 

The  point,  is  also  made  that  the  court  erred  in  admitting 
in  evidence,  over  the  objections  of  appellant,  the  record  of 
the  suit  by  Gerard,  against  Katcliff,  in  the  District  Court  of 
Texas,  for  the  recovery  of  this  land.  This  objection  is  also 
based  in  part  upon  an  alleged  variance  between  the  descrip- 
tion of  the  land  in  that  proceeding  and  the  one  given  of  it  in 
this.  The  supposed  variance  is  of  the  same  character  of  the 
one  we  have  just  been  considering,  and  what  we  have  said 
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with  respect  to  that  is  equally  applicable  to  this,  so  that  fur- 
ther notice  of  this  branch  of  the  objection  need  not  be  taken. 

The  admission  of  the  record,  however,  is  resisted  mainly 
on  the  ground  the  District  Court  had  no  jurisdiction  of  the 
subject  matter  of  the  suit,  and  hence  it  is  claimed  the  whole 
proceeding  is  a  nullity,  and  the  record  of  it  is  consequently 
inadmissible  as  an  instrument  of  evidence  for  the  purpose 
offered.  By  an  express  provision  of  the  constitution  of  Texas, 
the  District  Court  is  given  original  jurisdiction  in  all  suits  for 
the  trial  of  title  to  land.  (Art.  5,  sec.  8.)  The  suit  in  ques- 
tion was  one  of  that  character,  and  it  consequently  follows 
the  court  did  have  a  general  jurisdiction  over  the  subject 
matter  of  the  suit,  and  the  judgment  rendered  therein  can 
not  therefore  be  treated  as  absolutely  void.  It  is  true,  while 
this  general  jurisdiction  existed  under  the  constitution,  there 
was  a  statute  requiring  suits  for  the  recovery  of  land  to  be 
brought  in  the  county  where  the  land  lay  ;  yet  this  was  matter 
of  defence,  merely.  We  understand  the  rule  to  be,  that  if  a 
local  action  is  brought  against  one  in  the  wrong  county,  and 
the  court  in  which  the  action  is  brought  has  a  general  juris- 
diction in  that  class  of  cases,  the  defendant  must  plead  to 
the  jurisdiction,  or  otherwise  take  advantage  of  the  irregu- 
larity, in  the  court  where  the  action  is  brought.  He  will  not 
be  permitted,  after  having  remained  silent  and  permitted 
judgment  to  go  against  him,  to  call  in  question  its  validity 
for  the  first  time  in  a  mere  collateral  proceeding,  as  is  sought 
to  be  done  here.  The  rule  as  here  stated  we  understand  to 
*be  fully  recognized  by  the  courts  of  Texas,  to  whose  laws 
we  must  look  in  determining  the  validity  of  this  judgment. 
Ryan  v.  Jackson,  11  Texas,  391 ;  Morris  v.  Runnells,  12  id. 
177 ;  Stark  et  ux.  v.  Burr  et  al.  56  id.  130. 

Perceiving  no  substantial  error  of  law  in  the  record,  and 
the  facts  having  been  settled  conclusively  against  the  appel- 
lant, the  judgment  will  be  affirmed. 

Judgment  affirmed. 
6—111  III. 
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Phillip  Stumpf  et  al. 

v. 
Charles  Osterhage 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Condition  precedent — necessity  of  showing  performance.  A  re- 
lease of  a  person's  interest  in  land  inherited,  to  a  certain  other  person,  to 
become  effective  upon  a  condition  precedent  to  be  performed  by  the  releasee, 
without  proof  of  the  performance  of  the  condition,  is  inadmissible  in  evi- 
dence to  show  a  transfer  of  the  releasor's  title,  in  an  action  of  ejectment. 

2.  Description  of  land  in  will  or  deed — of  the  particularity  required. 
In  ejectment,  the  will  of  a  person  not  shown  to  have  had  any  title  to  the  land 
in  dispute,,  devising  all  his  real  estate  generally,  without  any  description,  to 
his  sons,  equally,  is  not  admissible  in  evidence  to  show  title,  or  for  color  of 
title,  under  the  Limitation  law  of  1839.  Neither  are  deeds  from  persons  in 
whom  no  title  is  shown,  which  show  no  intention  to  convey  the  land  in 
dispute. 

3.  Limitation — color  of  title.  A  deed  made  by  an  administratrix  of  an 
estate,  though  ineffectual  to  convey  title  for  want  of  any  in  the  intestate, 
which  properly  describes  the  land  in  dispute,  and  purports  to  convey  the 
same,  is  admissible  in  evidence  as  color  of  title,  under  the  Limitation  law  of 
1839,  and  in  the  absence  of  evidence  of  bad  faith  it  will  be  presumed  it  was 
made  and  accepted  in  good  faith. 

4.  Same — receipts  as  evidence  of  payment  of  taxes.  In  ejectment,  to 
recover  fifty  acres  in  a  survey  of  four  hundred  and  thirty-two  acres,  in  which 
the  seven  years'  Limitation  law  is  set  up  as  a  defence,  tax  receipts  for  the 
taxes  on  a  part  of  the  survey,  without  showing  what  part,  are  not  sufficient 
of  themselves,  unexplained,  to  prove  the  payment  of  taxes;  but  when  coupled 
with  the  tax  books,  showing  what  land  was  assessed  to  the  person  so  paying, 
and  his  testimony  showing  his  payment  of  all  the  taxes,  they  are  sufficient. 

5.  Same — parol  evidence  as  to  payment  of  taxes.  It  is  competent  to 
prove  by  parol  on  what  land  taxes  have  been  in  fact  paid,  and  thus  supple-' 
ment  or  contradict  the  evidence  of  the  written  receipts  for  taxes. 

6.  Same — evidence  to  disprove  payment  of  taxes.  To  rebut  the  proof 
of  the  payment  of  taxes  for  seven  successive  years  upon  a  particular  pari  of 
a  tract  of  over  four  hundred  acres,  which  is  described,  the  court  allowed  the 
other  party  to  prove  payment  of  taxes  about  the  same  time  on  one  hundred 
and  twenty  acres  of  the  whole  tract,  and  admitted  in  evidence,  over  objec- 
tion, the  record  of  a  judgment  for  taxes  against  one  hundred  and  twenty  acres 
of  land  assessed  as  the  property  of  another  person:  Held,  that  the  court 
erred  in  admitting  the  evidence,  as  it  did  not  show  it  was  the  same  land. 
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7.  Evidence — parol  partition — admissions  of  parties  in  interest.  Where 
a  parol  partition  of  a  tract  of  land  is  relied  on  as  having  been  made  many- 
years  ago,  and  the  boundary  between  the  several  parts  is  brought  into  dis- 
pute, the  declarations  of  one  of  the  parties  to  the  division,  while  still  an 
owner  of  his  part,  as  to  the  boundary  line  of  his  claim,  being  in  disparage- 
ment of  his  title,  is  competent  evidence.  So  is  evidence  of  the  family  repu- 
tation as  to  deaths  and  residences  of  the  members  of  such  family. 

Writ  of  Error  to  the  Circuit  Court  of  Monroe  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Charles  Oster- 
hage,  against  John  Stumpf.  A  trial  was  had  at  the  Septem- 
ber term,  1873,  and  a  verdict  returned  for  the  defendant.  A 
new  trial  was  granted,  and  the  cause  again  tried  at  the  March 
term,  1874,  resulting  in  a  verdict  for  the  plaintiff,  and  a  new 
trial  granted.  At  the  September  term,  1875,  a  trial  was  had, 
and  a  verdict  found  for  the  plaintiff,  and  a  new  trial  granted. 
At  the  September  term,  1876,  another  trial  was  had,  result- 
ing in  a  verdict  for  the  plaintiff,  on  which  judgment  was  ren- 
dered at  the  special  December  term,  1876.  This  judgment 
was  reversed  by  this  court,  and  the  cause  remanded.  The 
death  of  the  defendant  was  suggested,  and  his  heirs  made 
parties,  and  the  declaration  amended.  At  the  March  term, 
1882,  the  cause  was  again  tried,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff,  to  reverse  which  this  writ  of  error 
is  brought. 

It  was  agreed  that  the  land  in  suit  is  part  of  survey  410, 
claim  672,  and  that  both  parties  claim  title  through  Leonard 
Harness,  who  left  the  whole  claim,  undivided,  to  his  three 
daughters, — Kate,  Sally  and  Mary.  The  tract  contained  four 
hundred  and  thirty-two  acres.  On  the  trial,  plaintiff  proved, 
by  Anna  Clover,  the  marriage  and  death  of  Kate  Harness, 
and  other  matters  relating  to  the  family,  such  as  heirship, 
etc.,  and  the  division  and  subsequent  occupancy  of  the  land. 

The  defendants  offered  in  evidence  a  certified  copy  of  a 
deed  from  Sally  Harness,  in  the  words  following : 
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"Know  all  men  by  these  presents,  that  I,  Sally  Harness, 
one  of  the  heirs  of  Leonard  Harness,  deceased,  have,  for  and 
in  consideration  of  a  bond  for  a  deed  this  day  made  by  Jacob 
Clover  and  William  Clover,  to  me,  of  one  hundred  and  thirty 
acres  of  good,  first-rate  land,  have  relinquished  all  other 
claim  to  the  lands  of  the  said  deceased  as  an  heir,  and  by 
these  presents,  if  the  said  bond  is  complied  with  on  the  part 
of  the  signers,  to-wit,  Jacob  Clover  and  William  Clover,  I  will 
have  no  other  demand  on  the  land,  as  aforementioned. 

"In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  this  8th  day  of  February,  1810. 

Sally  Harness.      [Seal.]  " 

This  instrument  was  acknowledged  before  a  justice  of  the 
peace.  On  objection  by  the  plaintiff,  the  court  refused  to 
admit  it  in  evidence. 

Defendant  next  offered  in  evidence  a  deed  reading  as  fol- 
lows: 

"Know  all  men  by  these  presents,  that  we,  William  Clover, 
in  my  own  right,  and  as  guardian  of  Joseph  Harness  and 
Polly  Harness,  do  release  and  forever  quitclaim  to  that  tract 
and  messuage  of  land  in  the  county  of  St.  Clair,  Illinois  ter- 
ritory, on  which  Jacob  Clover  now  lives,  to  the  said  Jacob 
Clover,  in  consideration  of  $400  to  us  in  hand  paid  before 
the  delivery  of  this  deed,  which  said  tract  contains  four  hun- 
dred acres,  more  or  less. 

"Signed,  sealed  and  delivered  this  28th  day  of  December, 

1811.  his 

William  x  Clover,      [Seal.] 

mark, 
his 

William  x  Clover,      [Seal.] 

mark. 

Guardian  of  Polly  and  Joseph  Harness. 

This  was  also  acknowledged  before  a  justice  of  the  peace. 
The  court,  on  objection  being  made,  refused  to  receive  the 
same. 
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The  defendant  offered  in  evidence  a  copy  of  the  will  of 
Jacob  Clover,  containing  this  devise,  only : 

"I  do  by  these  presents  give,  demise  and  bequeath  unto 
my  wife,  Catharine,  all  and  singular  my  estate,  real  and  per- 
sonal, money,  goods,  chattels,  rights  and  credits,  of  whatever 
nature  or  kind  soever  that  unto  me  belongeth,  for  and  during 
herlifetime,  the  same  to  be  at  her  disposal  and  use,  so  long 
as  she  shall  live.  Then,  after  the  decease  of  my  wife,  Catha- 
rine, it  is  my  will  that  all  the  children  of  mine  have  my  per- 
sonal estate  divided  in  equal  portions  among  them.  But  it 
is  my  will  that  my  real  estate  go  and  be  divided  to  all  my 
sons,  only,  in  equal  portions  amongst  them,  for  it  is  my  will 
that  my  daughters  have  no  share  in  my  lands,  but  that  it  be 
divided,  as  above  stated,  in  equal  portions  amongst  them,  all 
my  sons,  as  they  may  attain  the  age  of  twenty-one  years  of 
age.  I  mean,  and  I  wish  it  fully  understood,  that  it  is  my 
will  and  desire  that  my  sons  have  my  lands  all  divided  in 
equal  portions  amongst  them  as  they  come  to  the  age  of 
twenty-one  years,  notwithstanding  they  may  come  to  the  .  .  . 
of  twenty-one  before  the  decease  of  my  wife,  Catharine, — she, 
my  wife,  still  to  have  the  use  of  the  portions  of  land  of  my 
younger  sons  until  they  arrive  at  the  age  of  twenty-one,  afore- 
said. 

"I  do  now  publish  this  my  testament  and  last  will,  hereby 
revoking  and  amending  all  others.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  seal  this  sixth  day  of  March, 
in  the  year  of  our  Lord  1821." 

The  other  material  facts  are  stated  in  the  opinion  of  the 
court. 

Messrs.  Slate,  Talbott  &  Michan,  for  the  plaintiffs  in 
error. 

Mr.  Joseph  W.  Kickert,  and  Mr.  Spencer  Tompkins,  for 
the  defendant  in  error. 
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Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  ejectment  for  a  certain  tract  of  land,  part  of  a  larger 
tract,  described  as  claim  No.  572,  survey  No.  410,  in  Monroe 
county.  Both  parties  concede  that  the  claim  belonged  to 
Leonard  Harness  in  his  lifetime,  and  that  upon  his  death  it 
descended  to  his  three  daughters, — Kate,  Sally  and  Mary. 
There  is  proof  tending  to  show  that  in  1810  they  made  be- 
tween themselves  a  parol  partition  of  the  claim,  whereby  they 
allotted  and  set  apart  the  northern  part  to  Rate,  the  middle 
part  to  Sally,  and  the  southern  part  to  Mary,  and  that  each 
took  actual  and  immediate  possession  of  the  part  so  allot- 
ted and  set  apart  to  her.  A  small  creek  runs  in  a  west- 
erly course  through  the  claim,  entering  its  eastern  boundary 
twenty-eight  chains  and  four  links  south  of  the  north-east 
corner,  and  passing  out  at  a  point  on  its  western  boundary 
ten  chains  and  eighteen  links  south  of  the  north-west  corner. 
After  entering  the  claim  on  the  eastern  boundary,  the  creek 
bears  north  of  west  for  a  short  distance,  then  turns  sharply 
to  the  south,  and  runs  a  little  west  of  south  for  a  short  dis- 
tance, then  again  turns  and  runs  nearly  west  for  a  short  dis- 
tance, and  then  again  turns  and  meanders  in  a  northwesterly 
direction  to  the  west  boundary  line.  The  plaintiff  below,  and 
defendant  in  error  here,  introduced  evidence  upon  the  trial 
tending  to  prove  that  Sally  married  John  Sheehan,  and  by 
him  had  a  daughter,  Mary,  after  which  she  and  her  said  hus- 
band died  intestate ;  that  Mary  Sheehan  married  Eichard 
Walton,  by  whom  she  had  a  son,  W.  E.  Walton,  after  which 
she  and  her  said  husband  died  intestate ;  that  W.  E.  Walton 
conveyed  the  part  of  said  claim  so  set  apart  to  Sally  Harness, 
to  Wilson  &  Cahow,  by  deed  dated  March  9,  1835  ;  that  Wil- 
son &  Cahow  conveyed  the  same  part  to  John  D.  Hagenkamp, 
by  deed  dated  December  30,  1854,  and  Hagenkamp  conveyed 
the  same  part  to  Charles  Osterhage,  the  defendant  in  error, 
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by  deed  dated  February  22,  1871.  The  contention  of  the 
defendant  in  error  is,  that  he  is  seized  in  fee  of  the  part  so 
allotted  and  set  apart  to  Sally  Harness,  and  that  the  north 
line  of  that  part  extends  to  the  point  on  the  west  line  of  the 
claim  where  the  creek  crosses  it,  and  extends  thence  up  the 
line  of  the  creek  in  a  southeasterly  direction,  following  its 
meanderings,  until  the  point  is  reached  where  the  line  of  the 
creek  is  farthest  south,  and  thence  due  east  to  the  east  line  of 
said  claim.  The  contention  of  plaintiff  in  error  is,  that  there 
never  was  any  legal  partition  of  said  claim,  parol  or  other- 
wise ;  that  he  is  seized  in  fee  of  the  north  151  acres  of  said 
tract,  including  15  acres  in  the  south-east  corner  of  the  north 
166  acres  of  the  claim,  and  that  if  not  seized  in  fee  thereof, 
he  has,  at  least,  color  of  title  thereto,  made  in  good  faith, 
and  has  been  in  the  continuous,  actual  possession  thereof, 
and  paid  all  taxes  legally  assessed  thereon,  for  seven  succes- 
sive years.  The  tract  in  controversy,  it  will  thus  be  seen,  is 
so  much  of  the  north  166  acres  of  the  claim  as  lies  south  of 
the  creek  and  the  line  running  due  east  from  the  southernmost 
point  of  its  line  to  the  east  line  of  the  claim,  and  includes, 
according  to  the  plat  filed  with  the  record,  50^^  acres. 

We  see  no  objection  to  the  ruling  of  the  court  below  in  ex- 
cluding the  records  of  the  deeds  by  Sally  Harness  to  Jacob 
Clover  and  William  Clover ;  by  William  Clover,  in  his  own 
right,  and  as  guardian  of  Polly  and  Joseph  Harness,  to  Jacob 
Clover ;  the  will  of  Jacob  Clover ;  the  deed  by  Elias  Clover 
and  wife  to  John  Clover,  and  the  index  record  of  a  deed  of 
John  Clover  to  Joseph  Lawson.  The  deed  by  Sally  Harness 
assumes  to  convey  nothing  to  anybody, — is  but  a  release,  to 
become  effective  upon  a  condition  precedent,  and  there  was 
no  offer  of  any  proof  of  the  performance  of  such  condition. 
There  being  no  sufficient  evidence  of  any  conveyance  to  Jacob 
Clover  of  the  interest  of  Sally  Harness,  and  his  will  not  pro- 
fessing to  dispose  of  this  property  specifically,  it  was  prop- 
erly excluded.     And  the  same  may  be  said  of  the  other  deeds 
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excluded.  They  do  not  profess  to  convey  the  property  in  dis- 
pute, and  no  title  being  shown  in  the  grantees,  there  can  be 
no  presumption  of  even  an  intention  to  convey  this  property 
by  the  use  of  the  general  language  employed  in  the  deeds. 

The  ruling,  also,  in  admitting  evidence  of  the  declarations 
of  Kate  Clover,  as  to  where  was  the  southern  line  of  her  claim, 
we  think  unobjectionable.  They  were  made  when  she  was 
still  the  owner  of  the  property,  and  were  in  disparagement  of 
her  title.  So,  also,  the  evidence  of  the  family  reputation  as 
to  deaths  and  residences,  etc.,  was  properly  admitted. 

But  we  are  of  opinion  that  the  court  erred  in  excluding 
evidence  of  the  deed  of  Ann  M.  Agnew,  administratrix  of  the 
estate  of  Joseph' Lawson,  deceased,  to  William  H.  Patterson. 
Although  ineffective  as  a  conveyance  of  title,  it  was  unques- 
tionably color  of  title.  (Chickering  v.  Fades,  26  111.  507; 
Hardin  v.  Crate,  60  id.  215.)  It  includes  the  land  in  con- 
troversy, and  there  is  no  evidence  that  it  was  made  in  bad 
faith,  and  in  the  absence  of  this  it  is  to  be  presumed  that  it 
was  made  in  good  faith.  McCagg  v.  Heacock,  34  111.  476 ; 
Brooks  v.  Bruyn,  35  id.  392 ;  Morrison  v.  Norman,  47  id.  477. 

There  were  a  number  of  tax  receipts,  showing  payments 
of  taxes  on  land  in  claim  No.  572,  survey  No.  410,  by  John 
Stumpf,  for  the  years  1861  to  1871,  inclusive.  These  receipts, 
in  and  of  themselves,  alone,  are  defective,  in  that  they  do  not 
show  in  what  part  of  the  claim  is  the  land  upon  which  the 
taxes  are  paid ;  and  the  receipt  for  the  payment  of  the  taxes 
in  1865  was  defective  in  the  description  of  the  property,  and 
it  was  also  defective,  as  was  likewise  that  for  the  year  1866, 
and,  it  may  be,  that  for  one  other  year,  in  showing  a  payment 
only  on  some  71  acres,  instead  of  155  acres.  The  tax  books, 
however,  were  admitted,  as  we  think,  properly,  to  show  what 
land  was  assessed  against  Stumpf  for  the  year  1865,  and  there 
was  parol  evidence  showing  on  what  land  the  taxes  were,  in 
fact,  paid.  We  have  held  it  is  competent  to  prove  by  parol 
on  what  land  taxes  are,  in  fact,  paid,  and  thus  to  supplement 
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or  contradict  the  evidence  of  the  written  receipts  for  taxes. 
Rawson  v.  Fox,  65  111.  204;   Milliken  v.  Marlin,  66  id.  13. 

John  Stumpf  had  died  after  the  first  and  before  the  last 
trial  in  this  case.  He  testified  as  a  witness  upon  the  first 
trial,  and  secondary  evidence  was  given,  upon  the  last  trial, 
of  what  he  then  testified.  A.  M.  Schlierholz  testified  that 
he  was  a  reporter  on  the  first  trial,  and  that  he  heard  John 
Stumpf  then  testify,  and  recollected  his  testimony;  that 
Stumpf  then  testified  :  "I  know  the  land," — i.  e.,  the  land  in 
controversy ;  "bought  it  from  George  Schuermann ;  took  pos- 
session of  it  in  1860  ;  paid  taxes,  since  then,  on  151  acres,  the 
Hobbs  piece  excluded ;  took  possession  of  land  in  dispute  in 
1861,  cut  wood,  cleared  the  land,  and  built  a  house.  *  *  * 
I  paid  the  taxes  for  the  151  acres  ;  the  land  was  never  sold  for 
the  taxes.  *  *  *  I  paid  taxes  on  the  land  since  I  bought  it. " 
Then  Phillip  Stumpf  testified,  after  stating  that  he  knew  the 
land  in  controversy,  and  that  his  father  bought  it  in  1860: 
"My  father  and  brother  and  I  have  lived  there  since  A.  D. 
1862."  This,  we  think,  was  sufficient  evidence  of  possession 
and  payment  of  taxes,  unrebutted.  But  the  court,  for  the 
purpose  of  rebutting  this  evidence,  admitted  evidence, — over 
the  objection  of  plaintiffs  in  error, — of  the  payment  of  taxes, 
during  about  the  same  time,  on  120  acres  of  land  in  claim 
572,  survey  410,  by  John  Hagenkamp,  and  also  evidence  of 
a  judgment  against  120  acres  of  land  in  the  same  claim  and 
survey,  assessed  as  the  property  of  John  Hagenkamp,  for  the 
delinquent  taxes  of  the  year  1866.  We  have  been  unable  to 
find  any  evidence  that  identifies  this  120  acres  with  the  land 
in  dispute,  and  since  there  are  more  than  400  acres  in  claim 
572,  survey  410,  it  does  not  follow  that  this  120  acres  must 
have  been  the  land  in  controversy.  We  are  therefore  of 
opinion  that  the  court,  in  admitting  this  evidence  over  the 
objection  of  the  plaintiffs  in  error,  also  erred. 

For  the  errors  indicated,  the  judgment  below  must  be  re- 
versed and  the  cause  remanded.  T   -,  , 

Judgment  reversed. 
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The  People  ex  rel.  Marvin  S.  Robinson 

v. 

Seth  F.  Hanchett. 

Filed  at  Springfield  September  27,  1884. 

1.  Insolvent  debtoe — arrest  on  ca.  sa. — refusal  of  county  court  to 
discharge — how  far  conclusive.  The  judgment  of  the  county  court,  on  the 
application  of  a  debtor  to  be  discharged  from  imprisonment  for  debt,  holding 
that  the  case  was  not  one  in  which  he  was  entitled  to  a  discharge  on  schedule 
and  assignment  of  his  property,  is  final  and  conclusive  upon  all  other  courts 
until  reversed  or  otherwise  annulled. 

2.  Same — retaining  custody  of  debtor — return  of  writ,  or  its  expiration. 
Where  the  sheriff  arrests  one  under  a  ca.  sa.,  it  is  his  duty  to  retain  the 
custody  of  the  defendant  until  the  judgment  is  satisfied,  or  the  defendant  is 
otherwise  legally  discharged,  without  reference  to  what  becomes  of  the  writ, 
or  even  whether  it  remains  in  force,  or  has  expired  by  lapse  of  time.  It  is 
not  necessary  to  renew  the  writ  to  make  the  continued  imprisonment  legal. 

3.  A  writ  of  ca.  sa.,  like  other  executions,  is  made  returnable  by  law  within 
ninety  days  after  its  date,  yet  the  imprisonment  of  the  debtor  does  not  end 
with  its  return  or  expiration. 

4.  Same — giving  bond  for  appearance  at  a  further  day — waiver  as  to 
time  of  continuance.  The  provision  in  section  8  of  the  act  relating  to  insol- 
vents, that  the  county  court,  on  an  application  for  a  discharge,  may  continue 
the  hearing  from  time  to  time,  "not  exceeding  thirty  days,"  being  for  the 
benefit  of  the  debtor  may  be  waived  by  him,  and  is  waived  by  his  consent, 
express  or  implied,  to  a  continuance  for  a  longer  time;  and  such  court  will 
not  thereby  lose  jurisdiction,  and  his  bond  for  his  appearance  on  the  day  set 
for  hearing  will  not  be  rendered  invalid. 

5.  Same — enlargement  of  debtor  on  giving  bond,  whether  an  escape. 
Where  an  insolvent  debtor  is  by  the  county  court  admitted  to  bail  pending 
an  application  for  a  discharge,  as  authorized  by  the  statute,  his  enlargement 
under  his  bond  does  not  amount  to  an  escape,  voluntary  or  negligent,  so  as 
to  prevent  him  from  being  again  imprisoned  for  the  same  debt. 

6.  So  where  an  insolvent  debtor  voluntarily  enters  into  bond  for  his  ap- 
pearance before  the  county  court  at  the  time  appointed  for  the  hearing  of  his 
application  to  be  discharged,  even  though  the  hearing  is  continued  more  than 
thirty  days,  by  his  consent,  he  will  be  in  the  custody  of  the  law  and  under 
the  control  of  the  court  on  his  appearance  on  the  day  set  for  the  hearing,  and 
that  the  court,  on  denying  his  application,  may  legally  order  him  to  be  again 
taken  into  custody  by  the  sheriff,  and  his  imprisonment  under  such  order 
will  be  as  legal  as  his  first  arrest. 
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7.  Same — voluntary  escape — whether  a  discharge  from  imprisonment. 
The  ancient  rule  that  a  debtor  in  execution,  by  a  voluntary  escape  became 
discharged  both  from  imprisonment  and  the  debt,  leaving  the  creditor  to  look 
to  the  sheriff  alone  for  his  debt,  is  no  longer  in  force,  and  upon  such  escape 
he  may  be  lawfully  re-arrested  and  imprisoned. 

8.  Same — remanding  to  custody  of  officer  without  process.  Where  a 
debtor  has  been  legally  arrested  by  a  sheriff  under  a  ca.  sa.  running  in  the 
name  of  the  People,  and  is  enlarged  on  bond  for  his  appearance  on  the  day 
set  for  the  hearing  of  his  application  for  a  discharge,  the  court,  on  refusing 
a  discharge,  may  order  him  back  into  the  officer's  custody  without  process  in 
the  name  of  the  People,  and  this  may  be  verbally  done. 

This  was  a  petition  for  a  writ  of  habeas  corpus  filed  in  this 
court,  for  the  discharge  of  Marvin  S.  Kobinson  from  impris- 
onment under  a  capias  ad  satisfaciendum.  The  facts  neces- 
sary to  an  understanding  of  the  case  appear  in  the  opinion 
of  the  court. 

Mr.  Eobert  Hervey,  and  Messrs.  Stuart  &  Beattie,  for 
the  relator : 

The  ca.  sa.  after  ninety  days  was  dead,  and  the  order  of 
the  county  court  could  not  revive  the  same.  Fawkes  v.  Da- 
vidson, 8  Leigh,  555 ;  Eev.  Stat.  chap.  77,  sec.  8. 

When  the  sheriff  permitted  the  relator  to  depart  his  cus- 
tody, on  July  13,  under  the  order  of  the  county  court,  that 
was  a  voluntary  escape,  and  he  could  not  be  re- arrested  in 
the  same  suit.  Escapes  are  of  two  kinds — voluntary,  when 
the  sheriff  and  process  leave  the  defendant ;  or  negligent, 
when  without  fault  of  the  officer  the  defendant  leaves.  Riley 
v.  Whittaker,  49  N.  H.  148  ;  Butler  v.  Washburn,  25  id.  258  ; 
Clark  v.  Cleveland,  6  Hill,  349. 

Upon  a  negligent  escape  the  defendant  can  be  re-arrested, 
but  upon  a  voluntary  escape  by  act  or  mistake  of  the  sheriff 
he  can  not.  Cases  above  cited,  and  Bush  v.  Pettibone,  5  Barb. 
276. 

The  county  court  had  no  authority  to  continue  the  case 
exceeding  thirty  days.     Bev.  Stat.  chap.  72,  sec.  8. 
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The  order  of  the  county  court  for  the  re-arrest  was  void  as 
process,  because  it  did  not  run  in  the  name  of  the  People. 
Leighton  v.  Hall,  31  111.  108 ;  Sidwell  v.  Schumacher,  99  id. 
433. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  a  writ  of  habeas  corpus,  presented  to 
this  court  for  the  purpose  of  obtaining  the  discharge  of  peti- 
tioner from  imprisonment  under  a  capias  ad  satisfaciendum, 
issued  out  of  the  Superior  Court  of  Cook  county.  It  appears 
that  one  Blumenthal,  at  the  January  term,  1883,  of  that 
court,  recovered  a  judgment  against  petitioner  for  the  sum  of 
$800,  and  costs.  The  plaintiff  in  that  judgment,  on  the  13th 
day  of  July,  following,  sued  out  the  ca.  sa.  under  which  peti- 
tioner was  arrested.  He,  on  the  same  day,  filed  an  applica- 
tion to  the  county  court  of  Cook  county,  under  the  Insolvent 
Debtor's  law,  to  obtain  his  discharge  under  its  provisions. 
The  county  court  thereupon,  after  inquiring  of  the  parties  if 
it  would  be  satisfactory  to  them  to  set  the  case  for  hearing  on 
the  17th  day  of  the  next  September,  and  neither  party  object- 
ing, that  date  was  fixed  for  the  hearing.  The  court  also 
ordered  that  petitioner  be  released  from  custody  on  his  enter- 
ing into  bond  for  his  appearance  on  the  day  set  for  trial, 
which  he  did,  and  the  sheriff  permitted  him  to  go  at  large. 
On  the  day  set  for  trial,  petitioner  appeared  in  the  county 
court,  and  on  a  hearing,  that  court  dismissed  the  petition, 
and  petitioner  appealed  to  the  circuit  court  of  Cook  county, 
but  on  the  18th  day  of  December,  1883,  the  appeal  was  dis- 
missed, for  failing  to  prosecute  the  appeal.  At  the  time  when 
the  county  court  dismissed  the  petition,  on  the  17th  day  of 
September,  an  order  was  entered  admitting  petitioner  to  bail 
until  the  17th  day  of  September,  1883.  It  is  alleged  in  this 
petition  that  the  sheriff,  on  the  13th  day  of  July,  1883,  re- 
turned the  writ  of  ca.  sa.  to  the  clerk's  office  from  which  it 
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issued,  indorsed  that  petitioner  had  been  arrested,  and  had 
been  released  by  his  giving  bond  for  his  appearance,  and  the 
writ  remained  in  the  office  of  the  clerk  of  the  Superior  Court 
from  the  13th  day  of  July,  1883,  until  the  1st  day  of  March, 
1884,  when  it  was  withdrawn  by  the  sheriff,  without  leave  of 
the  court,  for  the  purpose  of  re-arresting  petitioner.  Applica- 
tion was  made  to  the  circuit  court,  and  a  writ  of  habeas  coipus 
was  issued  and  returned,  but  the  application  was  dismissed 
after  the  court  had  announced  its  refusal  to  release  petitioner. 
Another  writ  of  habeas  corpus  was  sued  out  of  the  Superior 
Court  of  Cook  county,  and  the  return  shows  it  was  pending 
when  this  writ  was  issued,  and  after  it  was  issued,  on  the  5th 
day  of  June,  an  order  was  entered  in  the  Superior  Court, 
which  recites  that  the  court  had,  on  the  15th  day  of  May, 
1884,  decided  to  enter  an  order  remanding  petitioner  to  the 
custody  of  the  sheriff,  but  had  suspended  the  entry  of  the 
order  until  that  date,  and  the  order  recites  that  the  petitioner 
is  not  so  remanded,  and  the  petition  for  the  writ  of  habeas 
corpus  was  dismissed.  During  the  pendency  of  the  applica- 
tion for  a  discharge  of  petitioner  under  the  writs  of  habeas 
corpus,  he  was  at  large  under  recognizance,  and  he  was  not 
in  the  custody  of  the  sheriff  when  this  writ  was  served  on 
him.  But  respondent  waives  these  objections,  and  argues 
the  case  on  the  merits.  We  shall  therefore  proceed  to  their 
consideration. 

Inasmuch  as  the  county  court  held  that  this  was  not  a  case 
in  which  a  debtor  is  entitled  to  be  discharged  on  a  schedule 
and  assignment  of  his  property,  we  must  regard  that  judg- 
ment as  conclusive  until  reversed  or  otherwise  annulled. 

When  the  sheriff  makes  an  arrest  under  a  ca.  sa.,  the 
defendant  becomes  the  prisoner  of  the  sheriff,  and  it  is  the 
duty  of  the  sheriff  to  retain  the  custody  of  the  defendant  until 
the  judgment  is  satisfied  or  the  defendant  is  otherwise  duly 
discharged  from  custody, — and  this,  too,  without  reference 
to  what  may  become  of  the  writ,  or  whether  it  remains  in  force 
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or  has  become  functus  officio.  If  the  legality  of  the  impris- 
onment depended  on  the  life  of  the  writ,  it  would  become 
necessary  to  obtain  a  new  writ  at  the  expiration  of  the  life  of 
the  first  writ.  Such  a  practice,  it  is  believed,  has  never 
obtained  in  this  State,  nor  does  the  statute  contemplate  such 
a  practice.  The  4th  section  of  the  chapter  entitled  "Judg- 
ments and  Executions,"  gives  an  execution  against  the  goods, 
chattels,  lands  and  tenements  (and  the  body)  of  the  defendant, 
when  authorized  by  law ;  and  the  8th  section  of  the  same  act 
makes  executions,  and  writs  of  venditio  rei  exponas,  return- 
able in  ninety  days  after  their  date.  It  therefore  follows  that 
a  ca.  sa.  must  be  returnable  within  that  time,  and  yet  the 
imprisonment  does  not  end  with  the  return,  or  the  expiration 
of  the  life  of  the  writ. 

Petitioner  then  being  legally  in  execution  and  imprison- 
ment, he  had  the  right  to  be  taken  before  the  county  court  on 
his  giving  the  required  notice,  under  the  3d  section  of  chap- 
ter 72  of  the  Revised  Statutes  of  1874 ;  and  it  was,  by  the  4th 
section,  the  duty  of  the  sheriff  to  convey  him  before  the  judge 
of  the  county  court  at  the  appointed  time,  and  the  creditor  at 
whose  instance  he  was  arrested  had  the  right  to  contest  his 
right  to  be  discharged,  which  he  successfully  did  in  this  case. 
The  sheriff  undeniably  had  the  custody  of  petitioner  before 
and  at  the  time  of  producing  him  in  the  county  court,  and 
he  remained  in  custody  until  he  gave  bond  for  his  appearance 
at  the  time  fixed  for  trial,  and  when  he  surrendered  himself 
at  that  time  he  thereby  returned  to  the  custody  of  the  sheriff. 
The  8th  section  of  the  act  authorizes  the  county  court  to 
permit  him  to  give  such  bond,  and  provides  that  it  shall  con- 
tain a  provision  that  he  will  surrender  himself  to  the  officer 
in  whose  custody  he  was  when  it  was  given.  The  bond  and 
his  return  to  such  custody  are  expressly  provided  for  by  that 
section,  and  it  is  impossible  to  hold  that  there  was  any  kind 
of  escape  when  he  was  enlarged  under  the  bond.  That  was 
done  in  strict  conformity  to  the  requirements  of  the  statute. 
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It  would  be  unreasonable  to  hold  that  a  compliance  with  the 
statute  could  produce  an  escape.  A  strict  compliance  with 
the  statute  can  never  be  construed  into  an  escape,  either 
voluntary  or  negligent. 

It  is,  however,  urged,  that  the  8th  section  having  provided 
that  "the  court  may  continue  any  hearing  from  time  to  time, 
not  exceeding  thirty  days  at  any  one  time,  and  may  remand 
the  debtor  into  the  custody  of  the  officer,  or  allow  him  to  give 
bond  for  his  appearance"  at  the  time  fixed  for  the  hearing, 
the  law  was  violated  by  adjourning  the  hearing  for  more  than 
sixty  days ;  that  the  order  of  adjournment,  and  the  bond, 
were  illegal  and  void ;  that  the  court  thereby  lost  all  juris- 
diction over  the  subject  matter  and  the  person  of  petitioner, 
and  as  he  was  enlarged  under  a  void  bond,  it  amounted  to  a 
voluntary  escape,  and  having  so  escaped  he  could  not  be 
again  imprisoned  for  the  same  debt,  and  hence  he  is  entitled 
to  his  discharge  from  custody.  There  are  to  this  proposition 
several  answers.  In  the  first  place,  it  appears  by  the  return 
that  at  the  time  the  hearing  in  the  county  court  was  continued 
for  more  than  thirty  days,  the  court  inquired  of  the  parties 
if  the  day  to  which  the  case  was  continued  would  be  satisfac- 
tory to  them,  and  no  objection  was  interposed.  This  unde- 
niably amounted  to  consent.  Even  if  no  such  question  had 
been  asked  and  petitioner  had  not  objected,  it  would  have 
amounted  to  a  waiver, — and  there  can  be  no  doubt  that  he 
could  waive  the  requirement  of  the  statute  by  express  or  im- 
plied consent.  The  provision  of  the  statute  was  adopted  for 
the  benefit  of  the  debtor,  and  he  has  most  clearly  the  right 
to  waive  the  benefit  which  he  did  in  this  case,  and  the  court 
did  not  thereby  lose  jurisdiction  either  of  the  subject  matter 
or  the  person,  and  he  became  a  prisoner  in  the  custody  of 
the  law  and  under  the  control  of  the  court  when  he  appeared, 
according  to  the  condition  of  his  bond,  on  the  day  set  for  the 
hearing;  and  when  the  court  refused  to  discharge  him  on 
the  hearing  of  his  application,  and  ordered  him  into  the  cus- 
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tocly  of  the  sheriff,  his  imprisonment  was  as  legal  and  valid 
as  when  he  was  first  arrested,  because  the  entire  proceeding 
was  in  conformity  to  and  in  compliance  with  the  statute. 

But  if  it  were  conceded  that  by  enlarging  petitioner  under 
the  bond  it  amounted  to  an  escape,  it  by  no  means  follows 
that  he  could  not  be  again  arrested.  Anciently  it  was  held 
that  by  a  voluntary  escape  the  debtor  became  discharged 
both  from  the  imprisonment  and  the  debt,  and  the  creditor 
could  look  alone  to  the  sheriff  for  his  debt ;  but  the  doctrine 
was  not  of  long  continuance,  as  it  was,  soon  after  its  an- 
nouncement, overruled.  The  present  doctrine  is  well  stated 
in  the  case  of  Carthrae  v.  Clarke,  5  Leigh,  268.  That  was 
an  action  on  a  prison  bounds  bond.  The  defence  was  that 
the  sheriff  had  voluntarily  permitted  the  debtor  to  escape, 
and  had  re-arrested  him,  and- then  taken  the  bond  in  suit. 
It  was  there  contended  that  the  re-arrest  was  not  legal,  and 
he  was  not  legally  imprisoned  when  he  executed  the  bond, 
and  that  it  was  therefore  void.  In  answer  to  this  position  the 
court  said :  "It  is  said  in  2  Bacon's  Abridgment,  'Escape/ 
C,  p.  515,  that  it  was  formerly  held  if  the  sheriff  suffered  a 
prisoner  in  execution  to  make  a  voluntary  escape,  the  pris- 
oner was,  in  such  case,  absolutely  discharged  from  the  cred- 
itor, and  that  the  right  of  action  was  entirely  transferred 
against  the  sheriff,  who,  by  means  of  such  escape,  became  a 
debtor  ex  delicto, — for  which  Arundel  v.  Wytham,  Leo.  73,  and 
the  case  of  Sheriff  of  Essex,  Hob.  202,  are  cited.  The  con- 
sequence of  that  doctrine  was,  that  the  creditor  was  put 
completely  in  the  power  of  the  sheriff,  and  the  fault  of  that 
officer  had  the  singular  effect  of  releasing  the  debtor  from 
the  claim  of  the  creditor.  The  principle  was  soon  after  re- 
pudiated by  the  courts  of  England.  The  case  of  Trevillian 
v.  Lord  Roberts,  is  reported  in  Eolle's  Abr.  902,  pi.  8,  11 
Viner's  Abr.  'Execution,'  v.  a.  pi.  8,  p.  26 :  'If  A  be  in  exe- 
cution at  the  suit  of  B,  and  escape  with  the  assent  of  the  sheriff, 
and  after,  the  sheriff  retakes  him  and  keeps  him  in  prison,  he 
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shall  be  in  execution  to  B,  because,  though  B  may  bring  an 
action  against  the  sheriff  for  the  voluntary  escape,  yet  it  is 
at  his  election,  for  the  party  in  execution  shall  not,  by  his 
own  wrong,  put  B  to  his  action  against  the  sheriff  against 
his  will,  and  it  may  be  that  the  sheriff  is  not  able  to  give  him 
recompense,' — and  it  is  then  said  that  the  Sheriff  of  Essex 
case,  in  Hobart,  is  not  law.  It  establishes  the  proposition 
that  in  case  of  a  voluntary  escape,  and  recapture  by  the  sheriff, 
and  detention  by  him  of  the  prisoner,  he  shall  be  in  execution 
to  the  creditor.  It  is  not  necessary  that  the  creditor  should 
express  his  assent  to  his  being  in  execution  to  him,  nor  by 
any  order  or  direction,  either  oral  or  in  writing,  charge  him 
in  execution,  for  according  to  the  case  'he  shall  be  in  execu- 
tion to  B.'  It  establishes  the  proposition  that  it  is  in  the 
election  of  the  creditor  to  bring  an  action  against  the  sheriff 
for  the  voluntary  escape,  and  if  he  elects  to  bring  such  action 
he  thereby  manifests  his  intention  not  to  consider  the  debtor 
as  being  in  execution  to  him.  It  shows  that  if  the  creditor 
does  not  bring  such  action,  the  debtor  is  his  true  prisoner 
of  course,  and  without  any  further  action  on  his  part.  It 
gives  the  best  reasons  why  this  result  should  take  place. 
The  debtor  shall  not,  by  his  misconduct,  compel  the  creditor 
to  look  to  the  sheriff  as  his  debtor,  whether  the  creditor  will 
or  no ;  and  besides,  the  sheriff  may  be  unable  to  make  him 
recompense."  The  court  held  the  bond  legal  and  valid. 
To  the  same  effect  is  Fawkes  v.  Davidson,  8  Leigh,  555,  and 
the  doctrine  of  Carthrae  v.  Clarke  is  reaffirmed.  And  see 
Dole  v.  Moulton,  2  Johns.  205,  and  Lansing  v.  Fleet,  2  id.  2. 
These  cases  are  to  the  point  on  that  question.  The  cases 
referred  to  in  the  brief  for  petitioner  are  not  applicable,  as 
the  facts  are  not  similar  to  those  in  this  case. 

It  is  objected  that  the  order  of  the  county  court  remanding 

petitioner  to  the  custody  of  the  sheriff  did  not  run  in  the 

name  of  the  People,  when  the  constitution  requires  all  process 

to  so  run.     The  order  was  not  process  to  arrest  petitioner. 

„       7—111  III. 
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He  had  been  arrested,  and  was  in  custody  under  legal  and 
competent  process,  and  no  other  or  further  process  was  re- 
quired. The  practice  has  never  obtained  in  this  jurisdiction 
to  issue  process,  or  even  an  order  of  record,  for  the  purpose 
of  bringing  a  prisoner  confined  in  jail  into  court.  The  prac- 
tice is  for  the  court  to  verbally  order  the  sheriff  to  bring  a 
prisoner  into  court,  and  remand  him  by  a  similar  order ;  and 
it  has  never  occurred  to  the  most  technical  criminal  lawyer 
to  insist  that  the  prisoner  was  released  because  the  order  was 
verbal,  and  not  in  writing,  and  running  in  the  name  of  the 
People.  Under  the  insolvent  laws  the  county  court  has  as 
ample  power  to  have  an  imprisoned  debtor,  on  his  applica- 
tion for  a  discharge,  brought  into  court  by  the  sheriff,  and  to 
so  remand  him,  as  has  the  circuit  court  to  so  control  prison- 
ers charged  with  crime. 

Having  carefully  considered  all  the  questions  presented,  we 
are  of  opinion  that  petitioner  was  properly  and  legally  impris- 
oned, and  as  he  did  not  show  sufficient  ground  for  a  dis- 
charge, he  was  properly  remanded  to  jail  from  whence  he 

was  brought. 

Prisoner  remanded. 


William  H.  Mings 

v. 

The  People  ex  rel.  Laura  E.  McCune. 

Filed  at  Springfield  September  27,  1884. 

Bastakdy — maintainable  by  a  non-resident.  Under  our  statute  a  non- 
resident woman  may  maintain  a  bastardy  proceeding  against  the  putative 
father  of  her  child,  in  the  courts  of  this  State. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Edgar  county;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 
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Messrs.  Sellar  &  Dole,  and  Messrs.  Hunt  &  Dyas,  for 
the  appellant,  contended  a  non-resident  of  this  State  having 
an  illegitimate  child  can  not  prosecute  one  in  this  State  as 
the  father  of  such  child, — citing  sees.  10,  13  and  16  of  the 
Bastardy  act ;  Eggleston  v.  Battles,  26  Vt.  548 ;  Graham  v. 
Monsergh,  22  id.  543;  Grant  v.  Barry,  9  Allen,  459;  State 
v.  Helmer,  21  Iowa,  370. 

The  primary  object  of  our  Bastardy  law  is  the  protection 
of  the  public  against  the  support  of  the  bastard  child.  The 
act  being  highly  penal,  should  receive  a  strict  construction. 

Mr.  Kobert  L.  MoKinlay,  and  Mr.  Joseph  C.  Ficklin,  for 
the  appellee : 

A  prosecution  under  the  Bastardy  act  is  not  limited  to 
residents  of  this  State.  Kolbe  v.  People,  85  111.  336 ;  Duffies 
v.  State,  7  Wis.  762. 

The  very  obvious  intent  of  the  Bastardy  act  is  to  enforce 
the  duty  which  the  putative  father  is  under  to  support  his 
child.  (State  v.  Jager,  19  Wis.  235.)  This  court  has  held 
that  the  object  of  the  Bastardy  act  is  not  the  imposition  of 
a  penalty  for  an  immoral  act,  but  merely  to  compel  the  puta- 
tive father  to  contribute  to  the  support  of  his  illegitimate  child. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bastardy  proceeding  instituted  in  the  name  of 
the  People,  on  the  complaint  of  Laura  E.  McCune,  against 
William  H.  Mings,  the  appellant.  On  a  trial  of  the  issue 
before  a  jury,  in  the  circuit  court,  the  jury  found  the  defend- 
ant was  the  father  of  the  child,  as  charged  in  the  complaint, 
and  the  court  rendered  judgment  on  the  verdict.  On  appeal 
to  the  Appellate  Court  the  judgment  was  affirmed. 

But  one  question  is  presented  for  our  decision  by  this 
appeal.  In  the  circuit  court  the  defendant  entered  a  motion 
to  dismiss,  for  the  reason  that  the  prosecutrix  and  her  child 
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were  non-residents  of  the  State,  and  for  that  reason  a  pro- 
ceeding of  this  character  could  not  be  maintained  here.  The 
court  overruled  the  motion,  and  this  decision  is  relied  upon 
as  error.  The  same  question  arose  in  Kolbe  v.  The  People, 
85  111.  336,  and  we  there  held  that  a  non-resident  woman 
might,  under  our  statute,  prosecute  the  putative  father  in  the 
courts  of  this  State,  for  bastardy.  That  decision  is  conclu- 
sive of  the  question  presented  by  this  record,  and  we  perceive 
no  good  ground  for  overruling  it. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Peter  Neff 

v. 

Kobert  Smyth. 


Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Tax  title — of  the  judgment  record — convening  order.  The  fact  that 
a  tax  judgment  record  of  the  county  court  contains  no  formal  convening  order, 
is  not  a  fatal  objection  to  the  validity  of  a  tax  title  growing  out  of  a  sale  under, 
the  judgment,  if  such  record  book  shows  anywhere  on  its  face  that  the  county 
judge  was  present,  that  business  of  a  judicial  character  was  passed  upon,  that 
the  court  adjourned  and  reassembled,  and  that  a  record  was  kept  of  the  pro- 
ceedings of  the  court,  and  the  judgment  is  signed  by  the  judge. 

2.  Same — judgment,  as  showing  the  years  for  which  taxes  are  due.  As 
to  "back  taxes,"  merely,  where  no  forfeiture  has  taken  place,  the  lands  are 
only  liable  for  interest  on  the  back  tax  itself,  and  such  "back  taxes"  are  re- 
quired to  be  brought  forward  'in  separate  columns  designating  the  year  or 
years,"  as  provided  in  section  277  of  the  Eevenue  law;  but  with  respect  to 
"forfeited  taxes"  the  statute  does  not  so  require,  but  directs  that  these  taxes, 
when  ascertained  in  any  given  year,  by  adding  together  the  back  tax,  interest, 
penalty  and  printer's  fees,  as  provided  in  section  129,  shall  be  added  to  the 
tax  of  the  current  year,  and  the  aggregate  amount  so  added  together  shall  be 
collected  in  like  manner  as  the  taxes  on  other  real  property  for  that  year  are 
collected. 

3.  In  this  case,  the  application  for  judgment  recorded  in  the  judgment 
record  book,  and  forming  part  of  the  judgment,  gave,  in  separate  columns, 
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each  tax  of  the  current  year,  then  "forfeited  tax,"  of  $1138.13,  then  costs, 
fifty-one  cents,  then  total  amount  due,  $1274.92,  opposite  each  lot;  and  in 
the  caption  to  the  application  the  taxes  were  stated  to  be  for  "the  year  1878, 
and  for  forfeited  back  taxes  for  the  year  A.  D.  1877  and  previous  years:" 
Held,  that  in  respect  of  designating  the  "year  or  years"  for  which  the  taxes 
were  due,  the  judgment  was  sufficient. 

4.  Same — party  appearing  and  contesting  application  for  judgment, 
concluded  by  the  judgment.  Where  a  tax-payer  appears  and  contests  an 
application  for  judgment  against  his  lots,  for  several  years,  as  to  certain  taxes 
alleged  to  have  been  illegal,  and  his  objections  are  sustained,  and  judgment 
rendered  only  for  the  taxes  not  complained  of,  under  which  his  lots  are  sold, 
he  will  be  estopped  by  the  judgment  from  urging  against  the  validity  of  the 
tax  title  any  other  objection  to  the  legality  of  any  of  the  other  taxes  embraced 
in  the  judgment. 

5.  Where  there  is  jurisdiction  of  the  person  and  subject  matter,  a  judg- 
ment is  binding  upon  all  parties  and  privies  to  it  until  it  is  reversed  in  a 
regular  proceeding  for  that  purpose,  and  its  validity  can  not  be  inquired  into 
in  any  collateral  proceeding.  If  any  ground  of  defence  is  omitted  to  be  pre- 
sented before  judgment,  the  defendant  will  be  precluded  from  afterwards 
taking  advantage  thereof.  This  applies  equally  to  a  judgment  against  land 
for  taxes  as  to  any  other. 

6.  Same— precept — as  showing  for  what  years  taxes  are  due.  A  pre- 
cept for  the  sale  of  lands  for  the  taxes  of  1878  and  back  forfeited  taxes,  was 
made  with  a  column  in  which  to  specify  the  year  or  years  for  which  the  taxes 
were  due,  which  was  wholly  blank,  there  being  no  reference  to  any  year  ex- 
cept the  year  1878,  in  the  head  or  commencement,  in  these  words:  "Tax 
sale  and  redemption  record,  Alexander  county,  Illinois — Sale  of  taxes,  1878," 
and  then  proceeding:  "Record  of  lands  and  lots  against  which  judgment  was 
rendered  at  the  May  term,  1879,  of  the  county  court  of  Alexander  county, " 
etc. :  Held,  a  substantial  compliance  with  the  statute  as  a  statement  of  the 
year  or  years  for  which  the  tax  was  due,  the  back  forfeited  taxes  being  prop- 
erly treated  as  the  taxes  due  for  the  year  1878. 

7.  Same — sufficiency  of  clerk's  certificate  to  precept.  A  certificate  of  the 
county  clerk  to  a  precept,  "that  the  foregoing  record  of  lands  and  town  lots 
delinquent  for  the  taxes  for  the  year  1878,  and  forfeited  taxes  for  previous 
years,  is  a  true  and  perfect  copy  of  the  judgment  record  on  file  in  my  office, 
and  that  the  foregoing  judgment  and  orders  of  court  are  true  and  perfect 
copies  of  the  original  orders  and  judgment  of  the  county  court  of  said  Alex- 
ander county,  as  made  and  entered  of  record,"  etc.,  is  sufficiently  in  compli- 
ance with  the  statute,  without  formally  stating  that  the  record  made  by  the 
clerk  is  correct. 

8.  Same — variance  between  judgment  and  precept.  A  judgment  against 
real  estate  for  taxes  appeared  to  be  for  the  tax  of  1878,  and  forfeited  and 
back  taxes  for  the  year  1877  and  previous  years,  but  the  precept  was  silent 
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as  to  the  year  or  years  for  which  the  taxes  were  due,  except  the  year  1878. 
There  were  no  back  taxes  proper,  but  only  the  current  year's  taxes  of  1878, 
and  "forfeited  taxes"  of  previous  years,  due  on  the  lots  of  the  party  objecting 
to  the  sale:  Held,  there  was  no  substantial  variance,  as  the  back  forfeited 
taxes  might  be  considered  as  embraced  in  the  description  of  taxes  of  1878. 

9.  Attorney — evidence  of  a  retainer,  to  object  to  judgment  for  taxes. 
"Where  a  committee  of  an  association,  of  which  a  lot  owner  is  a  member, 
employs  counsel  to  defeat  the  collection  of  certain  taxes  claimed  to  be  illegal, 
that  being  the  object  of  such  association,  &nd  such  counsel  appears  before 
the  county  court,  puts  in  objections  for  all  persons  of  the  association  as  to 
such  tax,  and  such  owner,  in  pursuance  of  his  written  obligation,  pays  the 
counsel  a  certain  per  cent  on  all  taxes  defeated,  this  is  evidence  sufficient  to 
show  that  such  counsel  had  authority  to  appear  for  him  in  the  county  court 
and  resist  the  application  for  judgment  against  his  lots. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  appellant : 

Appellee  having  appeared  and  filed  objections,  the  judg- 
ment of  the  county  court  is  conclusive  until  reversed.  Grace- 
land  Cemetery  Co.  v.  People,  92  111.  620 ;  People  v.  Smith*  94 
id.  229 ;  Belleville  Nail  Co.  v.  People,  98  id.  403 ;  Gage  v. 
Bailey,  102  id.  11;  Karnes  v.  People,  73  id.  275;  Blackwell 
on  Tax  Titles,  221  ;  Freeman  on  Judgments,  (2d  ed.)  sec.  135. 

By  failing,  on  his  appearance,  to  object  to  a  particular  tax, 
he  admits  it  is  legal,  and  is  estopped  by  the  judgment  from 
disputing  such  admission.  Hoivley  v.  Griswold,  42  Barb.  18  ; 
Bank  v.  Hazard,  30  N.  Y.  226;  Baker  v.  Pratt,  15  111.  568; 
Wetland  Canal  Co.  v.  Hathaway,  8  Wend.  483 ;  Degell  v.  Odell, 
3  Hill,  219  ;  Snodgrass  v.  Ricketts,  13  Cal.  362 ;  Niven  v.  Bel- 
knap, 2  Johns.  572 ;  Strong  v.  Ellsworth,  26  Vt.  366 ;  Her- 
mann on  Estoppels,  sees.  328,  331. 

Sections  129  and  229  of  the  Bevenue  law  have  sole  refer- 
ence to  "forfeited  taxes,"  and  sections  226  and  227  alone 
relate  to  simple  back  taxes.  The  forfeited  taxes  are  to  be 
added  to  the  current  taxes,  and  are  all  due  for  that  year,  and 
may  be  treated  as  the  current  year's  taxes  due.     The  back 
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taxes,  when  no  forfeiture  has  taken  place,  are  required  to  be 
brought  forward  in  separate  columns  designating  the  year  or 
years. 

Even  if  the  advertisement,  collector's  report  recorded  in 
judgment,  and  precept,  were  not  in  the  form  prescribed  by 
statute,  they  were  sufficient  as  against  appellee.  Karnes  v. 
People,  73  111.  279. 

The  objections  now  urged  were  all  cured  by  section  191  of 
the  Kevenue  act.  Chiniquy  v.  People,  78  111.  577 ;  Beers  v. 
People,  83  id.  493 ;  Fisher  v.  People,  84  id.  496  ;  Buck  v.  Peo- 
ple, 78  id.  566. 

Even  if  the  precept  was  irregular  and  imperfect,  it  was  pro- 
cess under  the  seal  of  the  court,  and  contained  all  the  informa- 
tion necessary  to  its  proper  execution.  It  is  like  an  execution. 
Siviggart  v.  Harber,  4  Scam.  371  ;  Durham  v.  Heaton,  20  111. 
264;  Newman  v.  WilUtts,  60  id.  519;  Morgan  v.  Evans,  72  id. 
580  ;  Chestnut  v.  Marsh,  12  id.  173  ;   Hill  v.  Figleg,  25  id.  15S. 

No  placita  is  necessary  when  it  appears  the  judge  was  pres- 
ent, hearing  objections,  etc.     Dukes  v.  Bowleg,  24111.  210. 

The  judgment  and  precept  are  each  in  substantial  compli- 
ance with  the  statute.     Kevenue  act,  sec.  194. 

Mr.  John  M.  Lansden,  and  Mr.  Angus  Leek,  for  the  ap- 
pellee : 

The  judgment  was  void  for  want  of  a  placita  or  convening 
order  of  the  court.  Young  v.  Thompson,  14  111.  380  ;  Law- 
rence v.  Fort,  20  id.  338;   Dukes  v.  Bowleg,  24  id.  210. 

The  tax  judgment  record  did  not  show  the  year  or  years 
for  which  the  taxes  were  due.  Eevenue  act,  sees.  182,  184, 
188,  194,  216,  277;   Mann  v.  People,  102  111.  346. 

That  a  specification  of  the  year  or  years  for  which  the 
taxes  are  due,  is  necessary,  see  Morgan  v.  Camp,  16  111.  175; 
Prickett  v.  Hartsock,  15  id.  279  ;  Marsh  v.  Chestnut,  14  id.  223. 

The  judgment  embraced  certain  illegal  taxes,  which  vitiated 
the  whole  tax,  and  the  judgment  itself.     Cooley  on  Taxation, 
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295;  Burroughs  on  Taxation,  301 ;  Blackwell  on  Tax  Titles, 
192  ;  Tread  well  v.  Patterson,  51  Cal.  637  ;  Bucknell  v.  Story, 
36  id.  67;  Gliddon  v.  Chase,  35  Maine,  90;  Thayer  v.  Mayo, 
34  id.  139  ;  Grosvenor  v.  Cheney,  48  id.  363  ;  Boy  den  v.  Moore, 
5  Mass.  365 ;  Pickett  v.  Breckenridge,  22  Pick.  297 ;  Cheney 
v.  Stevens,  97  Mass.  77 ;  McLaughlin  v.  Thompson,  55  111.  249. 

The  alleged  appearance  of  appellee  in  the  county  court 
could  bind  him  only  as  to  the  particular  tax  to  which  objec- 
tions were  filed. 

Res  judicata  and  estoppel  apply  only  to  matters  put  in 
issue.  2  Bouvier's  Die.  465;  7  Bob.  Prac.  159;  Bigelow  on 
Estoppel,  27  ;  Hanna  v.  Read,  102  111.  596  ;  Miller  v.  McMan- 
nis,  57  id.  158;  Eastman  v.  Cooper,  15  Pick.  279;  Outram  v. 
Moreivood,  3  East,  346 ;  Burlen  v.  Shannon,  3  Gray,  392 ; 
Arnold  v.  Arnold,  17  Pick.  7;  Davis  v.  Spooner,  7  id.  147; 
Sawyer  v.  Woodbury,  7  Gray,  502. 

The  precept  was  null  and  void.  It  did  not  show  the  year 
or  years  for  which  the  taxes  were  due,  nor  was  it  properly  cer- 
tified, as  required  by  section  194  of  the  Be  venue  law.  There 
was  a  fatal  variance  between  it  and  the  judgment.  Bevenue 
act,  sec.  194. 

The  precept  can  not  be  aided  by  the  clerk's  certificate. 
Young  v.  Thompson,  14  111.  380  ;  Merrill  v.  Sivartz,  39  id.  108  ; 
Sidwell  v.  Schumacher,  99  id.  426. 

The  precept  was  not  certified  as  required  by  section  194. 
Again,  there  is  a  fatal  variance  between  the  judgment  and 
precept.  Pitkin  v.  Yaw,  13  111.  251 ;  Eppinger  v.  Kirby,  23 
id.  521. 

Mr.  Justice'  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment  by  Neff,  against  Smyth, 
for  the  recovery  of  lots  12  and  13,  block  2,  in  Cairo,  Illinois, 
where  judgment  was  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 
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Plaintiff's  claim  of  title  was  under  a  tax  deed  for  the  lots, 
dated  June  18,  1881,  founded  upon  a  tax  sale  of  them,  made 
June  17,  1879,  by  virtue  of  a  precept  issued  June  16,  1879, 
upon  a  tax  judgment  against  the  lots,  rendered  May  28,  1879, 
for  taxes  for  the  year  1878,  and  forfeited  taxes  of  the  year 
1877  and  prior  years. 

It  appears  that  the  lots  were  delinquent  for  the  taxes  of 

1873,  and  judgment  was  given  therefor  at  the  May  term, 

1874.  The  lots  were  again  delinquent  for  the  taxes  of  1874 
and  forfeited  tax  of  1873,  and  judgment  was  given  therefor  at 
the  August  term,  1875.  The  lots  were  again  delinquent  for 
the  taxes  of  1875,  and  forfeited  taxes  of  1874  and  the  pre- 
vious year,  and  judgment  was  rendered  therefor  at  the  June 
term,  1876.  The  lots  were  again  delinquent  for  the  taxes  of 
1876,  and  forfeited  taxes  of  1875  and  previous  years.  When 
application  was  made  for  judgment  for  such  taxes  at  the  June 
term,  1877,  the  record  shows  that  the  defendant  appeared  in 
court,  by  his  attorneys,  and  filed  objections,  questioning  the 
legality  of  a  portion  of  the  taxes  for  which  judgment  was 
asked,  viz.,  the  "County  Eailroad  Interest  Tax,"  and  "City 
Railroad  Interest  Tax,"  of  1876,  which  objections  were  sus- 
tained by  the  court,  and  judgment  only  given  for  the  residue 
of  the  taxes  not  objected  to.  The  lots  were  again  delinquent 
for  the  taxes  of  1877,  and  forfeited  taxes  of  1876  and  previous 
years.  When  application  was  made  for  judgment  therefor,  at 
the  May  term,  1878,  the  record  shows  that  defendant  again 
appeared  in  court,  by  his  attorneys,  and  filed  objections, 
questioning  the  legality  of  a  portion  of  the  taxes  for  which 
judgment  was  asked,  viz.,  the  county  and  city  "Registered 
Railroad  Bond  Interest  Taxes"  of  1877,  which  objections 
were  sustained  by  the  court,  and  judgment  only  given  for 
the  remainder  of  the  taxes  not  objected  to.  The  lots  were 
again  delinquent  for  the  taxes  of  1878,  and  forfeited  taxes 
of  1877  and  previous  years,  and  when  application  for  judg- 
ment therefor  was  made  at  the  May  term,  1879,  defendant 
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again  appeared  in  court,  by  his  attorneys,  and  filed  objec- 
tions, questioning  the  legality  of  a  portion  of  the  taxes  for 
which  judgment  was  asked,  viz.,  the  city  and  county  "Bond 
Interest  Taxes"  of  1878,  which  objections  were  sustained  by 
the  court,  and  the  said  judgment  of  May  28,  1879,  under 
which  the  lots  were  sold  to  plaintiff,  only  rendered  for  the 
rest  of  the  taxes  not  objected  to. 

When  the  lots  were  offered  for  sale  under  the  judgment  of 
May  28,  1879,  defendant,  as  well  as  plaintiff,  were  both  per- 
sonally present,  and  when  plaintiff  bid  on  the  first  lot  offered, 
defendant  promised  to  pay  the  taxes  if  plaintiff  would  with- 
draw his  bid  and  the  sheriff  would  adjourn  the  sale  for  half 
an  hour,  to  enable  the  defendant  to  go  and  get  the  money  and 
return,  which  proposition  was  assented  to ;  but  after  waiting 
an  hour,  and  defendant  failing  to  return,  the  lots  were  struck 
off  and  sold  to  plaintiff  for  the  accumulated  taxes  of  six  years, 
amounting  to  $2549.84. 

It  is  objected  to  the  tax  judgment  of  May  28,  1879,  that  it 
was  void  because  the  tax  judgment  record  does  not  contain  a 
formal  placita  or  convening  order  of  the  court,  and  Young  v. 
Thompson,  14  111.  380,  Lawrence  v.  Fast,  20  id.  338,  and  Dukes 
v.  Rowley,  24  id.  210,  are  cited  in  support  of  the  objection. 
In  the  case  first  named  the  defect  was,  that  it  did  not  appear, 
from  the  judgment  record,  "at  what  term,  or  in  what  year, 
the  judgment  was  rendered."  Nothing  is  there  said  about  a 
convening  order.  In  the  second  case  a  convening  order  is 
spoken  of,  the  court  saying:  "This  record  does  not  show 
what  is  sometimes  called  the  convening  order  of  the  court. 
It  does  not  show  by  whom  the  court  was  held,  nor  even  in 
what  court  the  judgment  was  pronounced.  It  merely  shows 
the  entry  of  the  judgment  order.  There  it  begins  and  there 
it  stops."  In  Dukes  v.  Roivley,  the  question  was  as  to  the 
sufficiency  of  the  convening  order,  it  not  stating  that  the, 
clerk  and  sheriff  were  present,  and  the  court  said  :  "It  shows 
that  the  judge  was  present  holding  the  term,  and  we  find  that 
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the  record  does  show  that  business  was  done  by  the  court,  and 
that  a  record  of  its  proceedings  was  kept.  This  was  suffi- 
cient,"  etc.  We  regard  the  latter  case  as  going  to  sustain 
the  present  judgment  in  the  particular  in  question.  True, 
there  does  not  appear  in  the  tax  judgment  record  book,  here, 
any  convening  order,  but  such  record  book  does  show  the 
county  judge  was  present ;  that  business  of  a  judicial  char- 
acter was  passed  upon;  that  the  court  adjourned  and  re- 
assembled, and  that  a  record  was  kept  of  the  proceedings  of 
the  court.  If  this  so  appeared,  we  think  it  enough,  although 
it  did  not  thus  appear  by  any  formal  convening  order.  The 
tax  judgment  record  book  in  evidence  showed  that  the  judg- 
ment in  this  case  was  rendered  on  May  28,  1879,  in  the  county 
court  of  Alexander  county,  at  the  May  term  thereof,  1879, 
by  Eeuben  S.  Yocum,  county  judge,  the  judgment  being  thus 
signed  by  him.  The  judgment  does  not  appear  to  have  the 
defects  which,  in  the  cases  cited,  were  pointed  out  as  existing 
in  the  judgments  there. 

It  may  be  remarked  further,  in  favor  of  the  present  judg- 
ment, that  the  cases  cited  had  reference  to  the  circuit  court, 
and  that  the  requirements  of  the  statute  of  1845,  under  which 
they  were  decided,  were  different  from  the  law  in  force  in 
1879.  Under  the  latter  law  it  is  the  county  court  which  has 
jurisdiction  of  proceedings  for  the  collection  of  taxes,  and  by 
sections  5  and  6,  chapter  37,  of  the  Kevised  Statutes  of  1874, 
it  is  declared  that  such  proceedings  shall  be  considered  as 
probate  matters,  and  be  cognizable  at  the  probate  term  of 
the  county  court,  and  that  such  court,  for  the  transaction  of 
probate  business,  shall  be  always  open. 

Another  objection  to  the  judgment  is,  that  the  tax  judg- 
ment record  did  not  show  the  year  or  years  for  which  the 
taxes  were  due.  Appellee's  counsel  refer  to  the  several  sec- 
tions, 182,  184,  188,  194,  216  and  277,  of  the  Eevenue  law, 
which,  in  proceedings  for  the  collection  of  taxes,  require  the 
"year  or  years"  for  which  taxes  are  due,  to  be  specified,  and 
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claim  that  these  sections  make  it  clear  that  the  designation  in 
the  judgment  record  of  the  year  or  years  for  which  the  taxes 
are  claimed  to  be  due,  is  necessary  to  the  validity  of  the  judg- 
ment, and  of  the  tax  title  founded  thereon.  Appellant's  coun- 
sel contend  there  is  to  be  a  distinction  taken  between  "back 
taxes"  and  "forfeited  taxes,"  and  that  the  provisions  requiring 
the  year  or  years  for  which  taxes  are  due,  to  be  specified,  relate 
only  to  the  current  year's  tax  and  "back  taxes,"  and  not  to 
"forfeited  taxes."  We  incline  to  adopt  this  view.  Sections 
129  and  229  of  the  Eevenue  law  appear  to  have  sole  reference 
to  "forfeited  taxes,"  and  sections  276  and  277  to  relate  alone 
to  simple  back  taxes,  where  there  has  been  no  forfeiture.  As 
to  "back  taxes,"  merely,  where  no  forfeiture  has  taken  place, 
the  lands  are  only  liable  for  interest  on  the  back  tax  itself, 
and  are  required  to  be  brought  forward  "in  separate  columns 
designating  the  year  or  years,"  as  provided  in  section  277. 
But  with  respect  to  "forfeited  taxes"  the  statute  does  not  so 
require,  but  directs  that  this  tax,  when  ascertained  in  any 
given  year,  by  adding  together  the  back  tax,  interest,  penalty 
and  printer's  fees,  as  provided  in  section  129,  shall  be  added 
to  the  tax  of  the  current  year,  and  the  aggregate  amount  so 
added  together  shall  be  collected  in  like  manner  as  the  tax 
on  other  real  property  for  that  year  may  be  collected.  Thus 
the  forfeited  tax  of  the  preceding  year,  with  a  year's  interest, 
penalty  and  printer's  fees,  is  added  to  the  tax  of  the  current 
year,  and  is  merged  in  it  by  a  judgment,  and  there  becomes 
a  new  forfeiture,  if  the  property  be  forfeited  to  the  State. 
There  is  no  provision  for  keeping  each  forfeited  tax  alive,  or 
each  year's  interest,  penalty  and  printer's  fees  separate  and 
distinct,  in  separate  columns.  This  distinction  between  "back 
taxes"  and  "forfeited  taxes"  seems  sustained  by  Pike  v.  The 
People,  80  111.  82,  where  we  said :  "The  objection  that  the 
advertisement  and  delinquent  lists  as  to  the  forfeited  lands 
do  not  state  the  year  for  which  the  lands  were  forfeited,  is 
answered  by  reference  to  the  statute,  which  does  not  require 
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it."  The  collector's  application  for  judgment,  as  recorded 
in  the  judgment  record  book,  and  forming  part  of  the  judg- 
ment, gave  in  separate  columns  each  tax  of  the  current  year, 
then  "forfeited  tax,"  $1138.13,  then  costs,  fifty-one  cents, 
then  total  amount  due,  $1274.92,  opposite  each  of  said  lots; 
and  in  the  caption  to  the  application  the  taxes  are  stated  to 
be  for  "the  year  A.  D.  1878,  and  forfeited  back  taxes  for  the 
year  A.  D.  1877  and  previous  years. "  In  the  respect  of  desig- 
nation of  the  "year  or  years"  for  which  the  taxes  were  due, 
we  hold  the  judgment  sufficient. 

A  further  objection  taken  to  the  tax  judgment  is,  that  it 
embraced  certain  illegal  taxes,  which  vitiated  the  whole  tax, 
and  therefore  the  judgment  itself.  The  alleged  illegal  tax 
is  a  county  tax  of  about  seventy-nine  cents  on  the  hundred 
dollars,  levied  for  the  year  1873,  without  any  vote  of  the 
people,  and  for  general  county  purposes,  which  was  carried 
forward  from  year  to  year,  and  formed  a  part  of  the  total  tax 
for  which  judgment  was  rendered  and  for  which  the  lots  were 
sold,  the  legal  limit  of  the  county  tax  being  seventy-five  cents 
on  the  hundred  dollars,  without  a  vote  of  the  people ;  and  it 
is  claimed  that  the  clerk,  in  carrying  forward  the  forfeited 
taxes  for  the  successive  years,  wrongfully  calculated  interest 
on  the  back  tax,  interest,  penalties  and  costs,  instead  of  on 
the  back  tax  alone.  We  consider  that  appellee  is  precluded 
from  making  this  objection,  because  of  his  appearance  in  the 
county  court  and  contesting  on  the  merits  the  application  for 
judgment. 

It  is  denied  that  there  was  authority  on  the  part  of  counsel 
to  appear  in  behalf  of  appellee  and  make  objections  to  the 
tax,  as  the  record  purports  they  did  do.  It  is  said  there  was 
an  organization  called  a  "Tax-Payers'  Association;"  that  a 
committee  of  the  association  employed  counsel  to  defeat  the 
collection  of  the  city  and  county  bond  interest  taxes, — that 
being  the  object  of  the  association, — and  that  such  counsel 
put  in  as  objectors  the  names  of  all  persons  who  were  delin- 
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quent  as  to  this  interest  tax,  without  regard  to  having,  or  not, 
authority  to  do  so ;  that  it  was  in  this  way  the  objections 
came  to  be  filed  in  this  case  without  any  personal  employ- 
ment by  appellee,  of  counsel.  It  appears  that  appellee  was 
a  member  of  the  association ;  knew  the  association  had  em- 
ployed counsel  to  defeat  the  payment  of  this  bond  interest 
tax  on  behalf  of  all  the  members,  and  signed  a  written  agree- 
ment obligating  himself,  individually,  to  pay  the  counsel  ten 
per  cent  on  the  amount  of  the  tax  defeated ;  and  when  in 
each  year,  1S77,  1878  and  1879,  the  tax  was  defeated,  upon 
presentation  to  him,  by  the  counsel,  of  the  county  clerk's  cer- 
tificate that  objections  had  been  filed  and  sustained  by  the 
court,  and  the  tax  defeated,  appellee  paid  such  counsel  for 
their  services  the  ten  per  cent  agreed  on.  This  must  be  taken 
as  evidence  sufficient  of  the  authority  of  counsel  to  appear 
and  file  objections. 

It  is  then  claimed,  that  as  the  objections  filed  in  1877, 
1878  and  1879  were  confined  exclusively  to  the  city  and 
county  bond  interest  tax,  and  none  of  the  objections  now 
urged  by  appellee  were  embraced  within  those  objections,  the 
appearance  of  appellee  in  the  county  court  could  bind  him 
only  as  to  that  particular  tax  to  which  objections  were  filed, 
the  contention  being  that  appellee  is  not  concluded  by  the 
judgment  of  the  county  court  from  urging  as  a  defence  to 
the  present  action  any  objection  which  was  not  specifically 
put  in  issue  by  him  in  the  application  for  judgment  against 
his  lots  for  the  taxes  for  which  they  were  afterwards  sold. 
The  general  doctrine  surely  is,  that  where  there  is  jurisdic- 
tion of  the  person  and  subject  matter,  a  judgment  is  binding 
upon  all  parties  and  privies  to  it  until  it  is  reversed  in  a 
regular  proceeding  for  that  purpose ;  that  its  validity  can 
not  be  inquired  into  in  any  collateral  proceeding ;  that  all 
defences  should  be  made  before  judgment,  and  if  there  should 
be  the  omission  of  any  ground  of  defence,  the  defendant  will 
be  precluded  from  afterward  taking  advantage  thereof.     And 
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we  have  held  that  where  there  has  been  an  appearance  and 
defence  on  the  merits  in  a  tax  sale  proceeding,  a  tax  judg- 
ment should  have  the  same  conclusive  effect  as  any  other 
judgment.  (Graceland  Cemetery  Co.  v.  The  People,  92  111. 
619;  Gage  v.  Bailey,  102  id.  11;  Karnes  v.  The  People,  73 
id.  274.)  In  the  application  for  judgment  against  these  lots 
for  unpaid  taxes,  appellee  appeared,  as  we  find,  by  his  counsel, 
and  filed  objections  alone  to  the  city  and  county  bond  interest 
tax,  which  objections  were  sustained,  and  judgment  rendered 
for  the  amount  of  the  residue  of  the  taxes  claimed  to  be  due. 
Any  objections  which  there  were  to  any  of  the  other  taxes 
should  have  been  presented  at  that  time — appellant  should 
then  have  made  his  entire  defence.  Having  omitted  to  do 
so,  he  is  precluded  from  now  questioning  the  amount  of  the 
taxes  that  was  due.  The  judgment  is  conclusive  of  the 
amount  due.  The  objection  now  made  that  some  other  por- 
tion of  the  taxes  was  also  illegal,  and  for  which  there  should 
not  have  been  judgment,  goes  but  to  the  amount  of  the 
judgment,  and  questions  the  judgment  as  being  for  a  larger 
amount  than  it  should  have  been. 

The  idea  that  appellee  appeared  and  defended  only  as  to 
the  part  of  the  taxes  to  which  he  filed  objections,  and  that  as 
to  the  rest  of  the  taxes  he  is  to  be  considered  as  not  having 
made  appearance  and  defence,  and  is  at  liberty  now  to  ques- 
tion their  being  due,  is  not  to  be  admitted.  There  is  no  legal 
principle  for  its  support.  (See  Freeman  on  Judgments,  sees. 
249,  135.)  Filing  the  objections  which  appellee  did,  was  a 
tacit  admission  that  there  were  no  other  objections.  In 
Karnes  v.  The  People,  supra,  speaking  upon  this  subject,  it 
was  said :  "When  objections  are  made,  the  trial  is  only  upon 
the  points  thus  raised,  the  presumption  being  that  all  else  is 
admitted  to  be  correct,  and  free  from  objection.  *  *  * 
It  would  be  a  perversion  of  justice  to  permit  a  party  to  raise 
specific  objections  and  contest  the  rendition  of  judgment, 
tacitly  admitting  the  taxes  were  due,  by  not  denying  the  fact, 
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and  then  to  raise  that  question  for  the  first  time  in  this  court. " 
If  that  might  be  said  on  appeal,  as  there,  it  may  with  the 
greater  force  be  said  in  this  collateral  proceeding. 

Objection  is  taken  to  the  precept  as  being  null  and  void, 
in  that  it  did  not  show  the  year  or  years  for  which  the  taxes 
were  due ;  that  it  was  not  properly  certified,  as  required  by 
section  194  of  the  Kevenue  law;  and  that  there  was  a  fatal 
variance  between  it  and  the  judgment.  The  provision  upon 
this  subject  in  section  194  is:  "The  county  clerk  shall,  be- 
fore the  day  of  sale,  make  a  record  of  the  lands  and  lots 
against  which  judgment  is  rendered,  which  shall  set  forth 
the  name  of  the  owner,  (if  known,)  the  description  of  the 
property,  the  total  amount  of  judgment  on  each  tract  or  lot, 
and  the  year  or  years  for  which  the  same  is  due,  in  the  same 
descriptive  order  as  said  property  may  be  set  forth  in  the 
judgment  book,  and  shall  attach  thereto  a  copy  of  the  order 
of  the  court,  and  his  certificate  that  said  record  is  correct ; " — 
and  this  is  made  the  process  on  which  to  sell.  Looking  at 
the  record  or  precept,  we  see  that  the  book  (such  it  is  denom- 
inated in  section  200)  was  made  with  a  column  in  which  to 
specify  the  year  or  years  for  which  the  taxes  were  due,  but 
it  is  wholly  blank,  and  throughout  the  whole  record  or  pre- 
cept there  is  no  reference  to  any  year  or  years,  except  the 
year  1878,  in  the  head  or  commencement,  in  these  words: 
"Tax  sale  and  redemption  record,  Alexander  county,  Illinois — 
Sale  of  taxes,  1878, "  and  then  proceeding :  "Kecord  of  lands 
and  lots  against  which  judgment  was  rendered  at  the  May 
term,  1879,  of  the  county  court  of  Alexander  county,"  etc. 
We  think  this  is  to  be  read  as  a  record  of  lands  against  which 
judgment  was  rendered  at  the  May  term,  1879,  for  the  taxes 
of  1878.  If  we  may  look  at  the  clerk's  certificate  to  the  pre- 
cept, that  expressly  states  such  record  to  be  one  "of  lands 
and  town  lots  delinquent  for  the  taxes  for  the  year  1878,  and 
forfeited  taxes  of  previous  years, "  etc. 
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But  it  is  said  the  certificate  is  no  part  of  the  precept. 
However  that  may  be,  it  reasonably  appears,  aside  from  the 
certificate,  as  above  stated,  that  the  judgment  was  for  the 
taxes  of  1878,  and  we  are  disposed  to  regard  that  as  a  sub- 
stantial compliance  with  the  statute  as  to  the  statement  of 
the  "year  or  years"  for  which  the  tax  is  due.  There  were  the 
taxes  for  the  year  1878  due,  and  under  provisions  of  the 
statute  before  referred  to,  "the  forfeited  taxes"  were  required 
to  be  added  to  the  tax  of  the  current  year,  and  the  aggregate 
amount  so  added  together  was  to  be  placed  on  the  tax  books, 
and  collected  in  like  manner  as  the  tax  on  other  real  property, 
thus  making,  we  think,  this  aggregate  amount  of  the  taxes  of 
the  year  1878  and  of  the  forfeited  taxes  of  previous  years, — 
all,  practically,  taxes  of  1878,  within  the  purview  of  the 
requirement  we  are  considering.  The  certificate  is,  "that 
the  foregoing  record  of  lands  and  town  lots  delinquent  for 
the  taxes  for  the  year  1878,  and  forfeited  taxes  of  previous 
years,  is  a  true  and  perfect  copy  of  the  judgment  record  on 
file  in  my  office,  and  that  the  foregoing  judgment  and  orders 
of  court  are  true  and  perfect  copies  of  the  original  orders  and 
judgment  of  the  county  court  of  said  Alexander  county,  as 
made  and  entered  of  record, "  etc.  Although  the  certificate 
does  not,  in  words,  say  that  the  record  made  by  the  clerk  is 
correct,  the  facts  stated  show  it  to  be  correct ;  and  if,  as  the 
clerk  certifies,  "the  foregoing  judgment  and  orders  of  court 
are  true  and  perfect  copies  of  the  original  orders  and  judg- 
ment," then  he  has  attached  a  copy  of  the  order  of  the  court, 
thus  making  the  certificate  sufficiently  in  compliance  with 
the  statute. 

It  is  further  objected  that  there  was  a  fatal  variance  be- 
tween the  judgment  and  precept,  in  the  respect  that  the 
judgment  appeared  to  be  for  the  tax  of  1878,  and' forfeited 
and  back  taxes  for  the  year  A.  D.  1877  and  previous  years, 
but  that  the  precept  is  silent  as  to  the  year  or  years  for  which 
the  taxes  were  due,  except  as  has  been  before  named.  In 
8—111  III. 
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respect  of  appellee's  lots  there  were  no  "back  taxes"  proper, 
but  only  the  current  year's  taxes  of  1878,  and  "forfeited 
taxes"  of  previous  years.  According  to  what  has  been  said, 
there  would  not  appear  to  be  any  substantial  variance  in 
respect  of  the  statement  of  the  years  for  which  forfeited  taxes 
were  due,  as  they  might  be  considered  as  embraced  within 
the  description  of  taxes  of  1878. 

We  are  of  opinion  that  the  objections  made  against  the  tax 
deed  were  not  sufficient  to  invalidate  it,  and  that  it  should 
have  been  held  good. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Scholfield,  Ch.  J. :    I  do  not  concur  in  this  opinion. 

Dickey  and  Mulkey,  JJ.,  also  dissent,, 


The  Chicago,  Burlington  and  Quincy  Eailroad  Company 

v. 
Peter  Hans. 

Filed  at  Springfield  September  27,  1884. 

1.  Railroad — statute  construed  as  to  duty  to  fence  track  at  stations. 
The  statute  of  this  State  requiring  railway  companies  to  fence  each  side  of 
their  roads,  to  prevent  cattle  from  getting  on  the  same,  except  at  public  road 
crossings  and  within  cities  and  villages  laid  out  into  lots  and  blocks,  and 
making  them  liable  for  injury  to  stock  for  a  failure  to  do  so,  is  not  intended 
to  apply  to  public  stations  or  depot  grounds,  although  such  stations  or  depot 
grounds  may  not  be  within  the  limits  of  a  village,  town  or  city,  or  at  a  high- 
way crossing.  But  side-tracks  not  at  stations  or  depots,  and  such  parts  of 
side-tracks  as  do  not  constitute  a  part  of  the  depot  yard,  may  well  be  held  to 
be  within  the  statute. 

2.  Same — duty  to  provide  means  of  access  to  depots.  It  is  made  the 
duty  of  railway  companies  to  establish  depots,  and  so  operate  their  roads  as  to 
afford  the  public  reasonable  safety  and  dispatch  in  the  transaction  of  business; 
and  to  effect  this,  it  is  necessary  that  they  should,  at  all  reasonable  times, 
provide  a  ready  and  convenient  means  of  access  to  their  stations  and  depots. 
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3.  Former  decision — overruled  in  part,  and  explained.  The  reason- 
ing of  the  court  in  the  case  of  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co. 
v.  Dumser,  109  111.  402,  in  so  far  as  it  intimates  that  the  company  was  derelict 
in  failing  to  fence  its  road  at  its  depot  grounds,  being  not  necessary  to  the 
decision  of  the  case,  is  not  to  be  treated  as  authority. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county;   the  Hon.  John  H.  Williams,  Judge,  presiding. 


The  cow  of  appellee,  running  at  large,  strayed  upon  the  rail- 
road track  of  appellant  in  the  night  time,  and  was  injured  by 
a  passing  locomotive  and  train.  The  railroad  track  was  duly 
fenced  on  both  sides,  except  at  a  station  called  Marblehead. 
Here  there  was  a  fence  all  along  one  side  of  the  track.  On 
the  other  side  was  a  railroad  depot  and  passenger  house, 
and  about  twelve  feet  north  of  the  depot  was  a  coal  house. 
Between  the  depot  and  the  coal  house  there  was  no  fence, 
otherwise  that  side  of  the  track  was  fenced  fully.  The  space 
between  the  depot  and  coal  house  was  occupied  by  a  platform 
of  timbers,  which  furnished  the  only  way  for  passengers  and 
freight  to  reach  the  platform  adjoining  the  track  and  extend- 
ing along  the  front  of  the  depot  and  coal  house.  Through 
this  open  space  between  the  coal  house  and  the  depot  the 
cow  strayed  upon  the  track  and  was  injured.  The  only  neg- 
ligence charged  against  the  railroad  company  is  its  omission 
to  have  its  railroad  track  fenced  at  this  point.  This  depot 
was  within  about  one  hundred  and  fifty  yards  of  a  public  high- 
way, and  there  was  an  open  space  leading  from  the  public 
highway  to  the  depot,  which  was  the  only  mode  of  approach 
or  egress  for  freight  or  passengers  going  to  or  from  this  depot. 
The  depot  was  near  to  but  not  in  any  village,  city  or  incor- 
porated town,  and  the  depot  was  not  at  the  crossing  of  any 
public  road  or  highway. 

At  the  close  of  the  evidence  the  defendant  below  (appel- 
lant) asked  the  court,  among  other  things,  to  charge  the  jury 
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that  "the  defendant  is  not  bound  to  fence  its  depot  grounds, 
and  is  not  liable  for  failing  to  do  so,  and  defendant  is  not 
required  at  all  times  to  employ  watchmen  or  guards  to  pre- 
vent stock  from  straying  upon  its  track  at  its  depot  grounds." 
The  court  refused  to  so  instruct  the  jury,  but  charged  if  the 
defendant  company  "had  failed  to  keep  and  maintain  suitable 
and  sufficient  fences  to  prevent  cattle  from  getting  on  said 
railroad  track,  and  because  of  such  failure  plaintiff's  cow  got 
upon  said  railroad  and  was  struck  and  injured,  etc.,  then  the 
jury  should  find  the  defendant  guilty,"  etc.     ■ 

By  the  statute  "every  railroad  corporation"  is  required  to 
"erect  and  maintain  fences  on  both  sides  of  its  road,  or  so 
much  of  it  as  is  open  for  use,  suitable  and  sufficient  to  pre- 
vent cattle  *  *  *  from  getting  on  such  railroad,  except 
at  the  crossings  of  public  roads  and  highways,  and  within 
such  portion  of  cities  and  incorporated  towns  and  villages  as 
are  or  may  hereafter  be  laid  out  and  platted  into  lots  and 
blocks,  *  *  *  and  to  construct  and  maintain  at  all  road 
crossings  *  *  *  cattle-guards,  *  * .» *  and  when  such 
fences  and  cattle-guards  are  not  made,  *  *  *  such  rail- 
road corporations"  are  made  liable  "for  all  damages  which 
may  be  done  by  the  agents,  engines  or  cars  of  such  corpora- 
tion to  such  cattle     *     *     *     thereon, "  etc. 

Mr.  J.  F.  Carrott,  for  the  appellant: 

A  recovery  for  stock  killed  or  injured  at  a  place  where  the 
track  is  not  required  to  be  fenced,  can  not  be  had  without 
proof  of  negligence.  Railroad  Co.  v.  Bull,  72  111.  537 ;  Rail- 
road Co.  v.  Brown,  23  id.  95. 

A  railroad  company,  under  its  general  duty  to  fence,  is  not 
required  to  inclose  grounds  about  its  stations  which  are  re- 
quired to  be  kept  open  for  public  convenience.  Pierce  on 
Kailroads,  421 ;   1  Thompson  on  Negligence,  522. 

Even  a  private  road  leading  to  a  public  station,  and  used 
by  the  public,  may  be  regarded  as  a  public  highway  within 
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the  exception  of  the  statute.  Walton  v.  Railroad  Co.  67  Mo. 
56 ;  Morris  v.  Railroad  Co.  58  id.  78. 

Under  similar  statutes  it  has  been  held  that  no  liability 
exists  for  not  fencing  at  public  roads,  stations,  etc.  Lloyd 
v.  Railroad  Co.  49  Mo.  190 ;  Swearingen  v.  Railroad  Co.  64 
id.  73  ;  Railroad  Co.  v.  Kinney,  8  Ind.  402 ;  Davis  v.  Rail- 
road Co.  26  Iowa,  549  ;  Railroad  Co.  v.  Beatty,  36  id.  19 ; 
Railroad  Co.  v.  Campbell,  47  Mich.  265 ;  Railway  Co.  v.  Lull, 
28  id.  515. 

The  proper  test  is  whether  the  place  is  a  public  one.  Such 
are  not  within  the  spirit  of  the  statute.  1  Thompson  on  Neg- 
ligence, 519,  521;  Railroad  Co.  v.  Chapin,  66  111.  504;  Rail- 
road Co.  v.  Spangler,  71  id.  578;  Railroad  Co.  v.  Parker,  29 
Ind.  471. 

As  to  the  duty  of  railway  companies  to  provide  a  reason- 
able means  of  access  to  their  stations  for  the  public,  see  Eev. 
Stat.  chap.  114,  sec.  20;  1  Eediield  on  Eailways,  p.  244,  sec. 
68;   Railroad  Co.  v.  Wilson,  17  111.  123. 

The  duty  of  carriage  includes  giving  secure  access  to  and 
egress  from  the  conveyance.  Wharton  on  Negligence,  sec. 
652 ;  Railroad  Co.  v.  Riley,  39  Ind.  586 ;  McDonald  v.  Rail- 
road Co.  26  Iowa,  124. 

Messrs.  Sibley,  Carter  &  Govert,  for  the  appellee : 

The  statute  imperatively  required  the  appellant  to  fence 
both  sides  of  its  track,  and  contains  no  exception  as  to  sta- 
tions or  depots  out  of  cities  and  villages  laid  out  into  lots 
and  blocks.     Laws  1879,  p.  224,  sec.  1. 

The  supposed  hardship  or  unreasonableness  of  the  law  is 
not  a  judicial  question,  but  one  to  be  addressed  to  the  law 
making  power  only.  Comrs.  of  Highways  v.  Comrs.  of  High- 
ways, 100  111.  631. 

The  cases  cited  by  appellant  were  decided  under  different 
statutes,  not  like  the  one  now  in  force,  and  are  not  authority 
in  the  construction  of  the  act  of  1879. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  case  turns  upon  the  construction  of  our  statute.  Look- 
ing at  the  evil  sought  to  be  remedied  and  the  means  prescribed 
by  the  statute,  we  can  not  believe  that  the  legislature  intended 
by  that  act  to  require  that  all  stations  and  depots  should  be 
fenced  in,  except  such  as  might  stand  in  public  roads,  or 
within  the  limits  of  some  part  of  a  village,  town  or  city 
which  had  been  platted  into  lots  and  blocks.  The  statute, 
by  its  terms,  relates  to  the  road  or  tracks  of  the  railroad. 
It  ought  not  to  be  construed  so  as  to  embrace  that  which  is 
not  embraced  in  the  statute,  and  depots  and  stations  are 
surely  not  embraced  in  its  terms.  True,  there  is  a  road  or 
track  at  the  station,  but  the  main  feature  of  the  place  is  not 
the  track.  The  statute  no  doubt  may  embrace  tracks  other 
than  the  main  track.  Side-tracks  not  at  stations  or  depots, 
and  such  parts  of  side-tracks  as  do  not  constitute  part  of 
the  depot  yard,  may  well  be  held  to  be  within  the  statute ; 
but  the  absurdity  of  holding  this  station  to  be  required  to 
be  fenced  is  too  obvious.  The  post-office  is  at  this  station, 
also  a  cooper  shop  and  some  other  buildings.  If  this  statute 
be  held  to  embrace  the  station,  it  would  leave  passengers 
under  the  necessity  of  climbing  over  the  fence  to  get  to  the 
cars,  for  the  statute  requires  gates  or  bars  only  at  farm 
crossings. 

While  this  question  has  never  come  directly  in  judgment 
in  this  court,  so  far  as  we  are  advised,  like  statutes  have  been 
construed  by  other  courts.  It  has  been  held  in  such  cases 
that  the  railroad  company  is  not  bound  to  fence  up  such  part 
of  its  depot  grounds  as  are  required  to  be  open  for  the  con- 
venience of  the  public  in  the  use  of  the  road.  Swearingen  v. 
Missouri,  Kansas  and  Topeka  R.  R.  Co.  64  Mo.  73 ;  Lloyd  v. 
Pacific  R.  R.  Co.  49  id.  199;  Morris  v.  St  Louis  R.  R.  Co. 
58  id.  78 ;  Davis  v.  Burlington  R.  R.  Co.  26  Iowa,  529 ;  J.  M. 
and  I.  R,  R,  Co,  v.  Beatty,  36  Ind.  19;   Chicago  and  Grand 
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Trunk  By.  Co.  v.  Campbell,  47  Mich.  265 ;  Flint  Ry.  Co.  v. 
Lull,  28  id.  515;  1  Eedfield  on  Bailways,  469;  Thompson 
on  Negligence,  p.  519,  sec.  24. 

It  is  the  duty  of  a  railway  company  to  establish  depots, 
etc.,  and  so  operate  its  road  as  to  afford  the  public  reason- 
able safety  and  dispatch  in  the  transaction  of  business.  To 
effect  this,  and  to  accommodate  those  traveling  its  road  or 
transacting  business  with  the  company,  it  is  necessary  that  it 
should  at  all  reasonable  times  provide  a  ready  and  convenient 
means  of  access  to  its  stations  and  depots.  To  require  those 
places  to  be  fenced  would  cause  delay  and  inconvenience  to 
the  public,  and  detract  from  the  public  character  of  railways. 
As  said  by  the  court  in  Chicago  and  Grand  Trunk  Ry.  Co.  v. 
Campbell,  47  Mich.  265:  "The  regulation  for  the  fencing  of 
the  track  is  established  for  the  public  protection  and  con- 
venience, and  a  case  that  incommodes  the  public  is  by  impli- 
cation excepted.  It  would  be  wholly  unreasonable  to  obstruct 
with  gates  the  passage  of  teams  to  and  from  the  railroad 
warehouse,  in  order  that  cattle  might  safely  go  at  large." 

We  hold,  therefore,  that  the  railroad  company  was  not 
bound  to  fence  in  its  road  at  a  station.  The  contrary  doc- 
trine is  not  established  by  the  case  of  Chicago,  Mihvaukee 
and  St.  Paid  R.  R.  Co.  v.  Dumser,  109  111.  402.  The  judg- 
ment in  that  case  was  properly  affirmed,  as  the  railway  com- 
pany had  failed  to  fence  its  road  at  the  point  where  the  animal 
got  upon  its  track  and  was  killed,  that  point  being  some  dis- 
tance from  its  depot  or  station.  It  was  not  necessary  in  that 
case  to  decide  that  the  company  was  derelict  in  duty  in  fail- 
ing to  fence  its  track  at  the  depot,  where  it  received  and  dis- 
charged passengers  and  freights. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed 
and  the  cause  remanded,  with  directions  to  reverse  the  judg- 
ment of  the  circuit  court  and  remand  the  cause. 

Judgment  reversed. 
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Mr.  Justice  Scott  :  I  dissent  in  toto  from  this  opinion, 
and  for  an  expression  of  my  views  on  the  questions  involved 
reference  is  made  to  the  opinion  of  this  court  in  Chicago, 
Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Dicmser,  109  111.  402. 
The  same  section  of  the  statute  was  construed  in  that  case, 
and  was  directly  involved.  It  is  so  stated  in  the  opinion  of 
the  court,  and  no  one  expressed  any  dissent  from  that  state- 
ment. 

Mr.  Justice  Walker  :  I  hold  that  the  statute  is  so  plain 
that  it  admits  of  no  construction  making  any  exceptions  from 
its  specific  requirements. 


William  Tarble 

v. 

The  People  op  the  State  of  Illinois. 

Filed  at  Ottawa  September  27,  1884. 

1.  Bill  of  exceptions — its  requisites.  An  exception  to  the  ruling  of 
the  court  as  to  the  admission  of  evidence  must  appear  from  the  bill  of  excep- 
tions. It  is  not  sufficient  that  the  clerk  of  the  trial  court  recites  there  was 
such  exception  taken,  and  this  court  can  not  act  on  such  recital. 

2.  This  court  can  not  pass  upon  the  facts  of  a  criminal  case,  and  decide 
whether  a  new  trial  should  have  been  awarded,  where  the  bill  of  exceptions 
fails  to  state  that  all  the  evidence  is  embodied  therein. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county ;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error  for 
robbery,  tried  at  the  February  term,  1882,  of  the  circuit 
court  of  Kane  county.  The  trial  resulted  in  the  conviction 
and  sentence  of  the  defendant  to  six  years'  imprisonment  in 
the  penitentiary. 
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The  first  point  made  is,  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict.  The  prosecution  examined  James 
Cook  and  Dr.  Blood,  (the  latter  the  person  who  was  alleged  to 
have  been  robbed,)  and  rested.  The  witness  Cook  testified, 
in  substance,  that  he  knew  the  defendant ;  that  he  (witness) 
was  in  the  St.  Cloud  saloon,  in  Aurora,  on  February  4,  1882, 
at  about  eight  o'clock  in  the  evening;  that  Dr.  Blood  came 
in  and  took  a  drink  of  whisky,  and  shortly  after  fell  to  the 
floor,  insensible  ;  that  one  Meggison,  the  keeper  of  the  saloon, 
asked  witness  to  take  Blood  out  on  the  street  and  walk  him 
around,  and  sober  him  up ;  that  he  led  Blood  up  the  stairs 
and  out  upon  the  street,  and  over  to  Boach's  livery  stable,  to 
let  him  sober  off  there  ;  that  he  went  to  the  door  of  the  stable, 
and  found  the  door  fastened,  when  he  started  back  to  where 
he  left  the  doctor,,  and  saw  Tarble  bending  over  the  doctor, 
and  saw  him  take  the  doctor's  pin  out  of  his  scarf ;  that  he 
asked  Tarble  what  he  was  doing,  when  Tarble  said,  "that  is 
all  right, — you  just  keep  your  mouth  shut;"  that  he  then 
took  Blood  to  the  Fitch  House,  where  he  left  him,  after 
taking  him  up-stairs ;  that  he  afterwards  saw  the  watch  in 
the  possession  of  Tarble,  and  told  him  (Tarble)  that  the 
"nigger"  at  the  Fitch  House  would  come  out  on  him,  and 
that  Tarble  then  gave  him  a  dollar  to  give  to  the  "nigger," 
to  keep  him  still,  or  his  "mouth  shut."  On  cross-examina- 
tion the  witness  said  he  saw  Tarble  slip  the  pin  out  of  Blood's 
scarf,  and  was  about  twelve  feet  away ;  that  this  was  about 
half-past  eight  in  the  evening ;  that  there  was  no  moon,  and 
it  was  quite  dark ;  that  he  gave  no  alarm  when  Tarble  took 
the  pin,  and  said  nothing  to  any  one  about  the  matter ;  that 
when  he  took  Blood  to  the  Fitch  House  he  was  afraid  of 
Tarble,  and  that  he  took  the  dollar  that  Tarble  gave  him  to 
purchase  silence. 

Alfred  Blood  testified  that  he  went  to  the  St.  Cloud  saloon 
and  took  a  drink  of  what  he  supposed  to  be  whisky,  and  soon 
after  became  unconscious ;   that  the  first  recollection  he  had 
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was  of  a  man  standing  over  him  taking  something  from  his 
bosom,  or  scarf ;  that  he.  put  his  hand  up  to  keep  the  man 
away,  and  found  his  pin  was  gone ;  that  he  thought  the  man 
was  a  smooth-faced  man,  and  that  the  prisoner  resembled 
him ;  that  when  he  came  to  himself  he  was  at  the  Fitch 
House,  in  bed,  and  his  watch,  worth  $30,  and  diamond  pin, 
worth  $100,  were  gone;  that  he  would  not  swear  that  Tarble 
was  the  man  who  took  his  pin  out  of  the  scarf,  and  that  he 
made  no  noise  or  outcry  when  the  person  took  the  pin. 

The  defendant  called  three  witnesses,  who  testified  that 
Tarble  was  present  with  them  in  a  back  room  of  the  St.  Cloud 
saloon  from  half-past  seven  until  nine  o'clock  in  the  evening 
of  the  alleged  robbery,  but  they  were  not  positive  he  was  there 
all  the  time. 

The  defendant  testified  that  he  went  to  the  St.  Cloud  saloon 
between  six  and  seven  o'clock  in  the  evening,  and  remained 
there  until  nine  o'clock;  that  Frank  CJancey  called  him  out, 
and  he  went  with  him  to  Evans'  and  got  some  oysters ;  that 
he  did  not  see  Blood  on  that  evening,  and  did  not  take  any 
of  the  articles  or  property  mentioned  in  the  indictment,  from 
him.  On  cross-examination  he  testified  that  he  had  been 
arrested  before,  and  had  been  in  the  penitentiary  for  bur- 
glary. This  evidence  was  objected  to,  but  the  court  over- 
ruled the  objection. 

The  People  then  called  0.  S.  Clayton,  M.  E.  Bruce,  John 
Wolfert,  Fred  Long,  Chris  Zimmer,  A.  G.  McDole,  A.  Bus- 
bee  and  Isaac  Martin,  all  of  whom  testified  that  they  were 
acquainted  with  the  defendant's  reputation  for  truth  and 
veracity  in  the  community  in  which  he  resided,  and  that  it 
was  bad,  and  that  they  would  not  believe  him  under  oath. 
Bruce  said :  "I  would  not  believe  him  under  oath.  He  robbed 
my  store  two  years  ago."  Wolfert  testified  that  defendant's 
reputation  was  very  bad.  "I  know  it  is  bad,  because  he  stole 
my  goods."  All  this  was  objected  to  by  the  defendant,  but 
the  court  overruled  the  objection. 
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No  instructions  are  given  in  the  record. 

The  errors  assigned  are :  First,  the  court  erred  in  giving 
improper  instructions  for  the  People ;  second,  the  court  erred 
in  refusing  proper  instructions  asked  by  the  plaintiff  in  error ; 
third,  the  court  erred  in  excluding  proper  evidence  offered  by 
plaintiff  in  error;  fourth,  the  court  erred  in  admitting  im- 
proper testimony  offered  by  the  People ;  fifth,  the  verdict  is 
against  the  law  and  the  evidence. 

Mr.  W.  E.  S.  Hunter,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Per  Curiam  :  This  is  a  writ  of  error,  upon  which  it  is  sought 
to  reverse  a  conviction  of  plaintiff  in  error  upon  an  indictment 
for  robbery.  There  is  no  question  of  law  saved  in  the  record 
in  such  manner  as  to  bring  the  same  before  this  court.  The 
bill  of  exceptions  fails  to  state  that  all  the  evidence  is  em- 
b.odied  therein.  In  such  case  we  can  not  undertake  to  pass 
upon  the  facts.  The  bill  of  exceptions  shows  that  several 
objections  were  taken  to  the  admission  of  evidence  in  the 
progress  of  the  trial,  and  that  some  of  these  objections  were 
overruled  by  the  court ;  but  the  bill  of  exceptions  does  not 
show  that  exceptions  were  taken  to  such  rulings.  The  ab- 
stract is  found  to  be  incorrect  in  this  regard.  In  the  recitals 
made  by  the  clerk  it  is  said,  that  as  to  some  of  the  rulings 
of  the  court  defendant  did  except.  This,  as  has  often  been 
decided,  is  no  part  of  the  record,  and  we  can  not  act  upon 
the  same. 

The  judgment  of  conviction  is  therefore  affirmed. 

Judgment  affirmed. 


121  The  People  ex  rel.  v.  Town  of  Bishop. 
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The  People  ex  rel.  Springfield,  Effingham  and  Southeastern 

Eailroad  Company,  for  use,  etc. 

v. 

The  Town  of  Bishop  et  al. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Municipal  aid  to  raidkoads — whether  a  vote  thereon  was  prior  to 
the  adoption  of  the  separate  prohibitory  article.  The  separate  article  of 
the  constitution  of  1870,  prohibiting  municipal  aid  to  -railroads  or  private 
corporations,  took  effect  from  and  after  its  adoption  by  the  people  on  July  2, 
1870,  which  was  at  the  moment  the  polls  were  closed  and  the  voting  ceased. 

2.  Where  a  township  election  was  duly  called,  in  pursuance  of  a  statute, 
in  June,  1870,  upon  the  question  of  a  donation  of  $10,000  in  aid  of  a  railway 
company,  to  be  paid  in  bonds  when  the  railroad  should  be  completed  to  a 
certain  place,  and  the  election  was  set  for  and  held  on  July  2,  1870,  the  same 
day  the  constitution  and  the  separate  article  prohibiting  municipal  aid  to  rail- 
roads or  private  corporations  were  submitted  to  the  people,  the  election  offi- 
cers using,  however,  a  separate  ballot  box,  and  both  polls  were  closed  at  the 
same  time,  about  sun  set,  it  was  held,  that  it  could  not  be  said  the  vote  for 
the  donation  was  had  prior  to  the  adoption  of  the  article  of  the  constitution 
prohibiting  such  donations. 

3.  In  determining  whether  the  election  in  respect  to  the  proposed  muni- 
cipal aid  to  the  railroad,  held  under  such  circumstances,  was  or  was  not  prior 
in  point  of  time  to  the  adoption  of  the  separate  article  prohibiting  such  aid, 
the  court  declined  to  enter  upon  the  inquiry  as  to  the  difference  in  time 
between  sun  set  at  the  particular  locality  where  the  municipal  election  was 
held,  and  sun  set  at  other  voting  places  in  the  State  west  of  that  locality, 
holding  that  the  term  "sun  set,"  as  used  in  the  schedule  to  the  constitution, 
requiring  the  polls  to  be  kept  open  on  the  day  of  the  election  in  respect  to 
the  adoption  or  rejection  of  that  instrument  and  the  separate  article,  until 
that  time,  was  not  used  in  the  precise,  mathematical  sense,  but  rather  in  a 
more  practical  sense,  requiring  only  a  reasonable  approximation  to  that  time. 

4.  Municipal  bonds — in  aid  of  railroads — burden  of  proof.  The  bur- 
den of  proof  rests  upon  parties  claiming  the  right  to  issue  municipal  bonds 
in  aid  of  railroads  or  other  private  corporations,  or  to  compel  the  issuing  of 
such  bonds,  or  asserting  the  validity  of  such  bonds  issued  for  such  purposes 
since  the  adoption  of  the  present  constitution,  to  show  affirmatively  that  they 
were  authorized  by  a  vote  of  the  municipality,  under  then  existing  laws,  prior 
to  the  adoption  of  the  constitution. 
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Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  Thomas  S.  Casey,  Judge,  presiding. 

Mr.  Lyman  Trumbull,  and  Mr.  John  S.  Cooper,  for  the  ap- 
pellant : 

Municipal  corporations  are  subject  to  the  will  of  the  legis- 
lature, and  can  obtain  no  vested  rights  by  virtue  of  a  statute 
prohibiting  or  limiting  them  as  to  the  doing  of  an  act,  which 
may  not  be  subsequently  taken  away  by  a  repeal  or  amend- 
ment of  such  statute.  Coles  v.  Madison  County,  Beecher's 
Breese,  160;  County  Comrs.  v.  People,  11  111.  202;  Harris  v. 
Board  of  Supervisors,  105  id.  445  ;  Richland  County  v.  Law- 
rence County,  12  id.  1 ;  Trustees  of  Schools  v.  Tatman,  13 
id.  27 ;  Gutzweller  v.  People,  14  id.  142 ;  Holliday  v.  People, 
5  Gilm.  214;  Shaw  v.  Dennis,  id.  405;  Johnson  v.  Stark 
County,  24  111.  75;  State  v.  Railroad  Co.  12  G.  &  J.  399; 
Town  of  Guilford  v.  Supervisors,  13  N.  Y.  143;  People  v. 
Mayor,  4  Comst.  419;  Darlington  v.  New  York,  31  N.  Y.  164; 
Brewster  v.  Syracuse,  19  id.  116;  Sedgwick  County  v.  Bunker, 
16  Kan.  498;  People  v.  Plank  Road  Co.  27  Barb.  445. 

As  to  the  effect  of  the  repeal  of  the  Limitation  act  of  1877, 
see  Hewett  v.  Wilcox,  1  Mete.  154;  Central  Bank  v.  Empire 
Stone  Dressing  Co.  26  Barb.  23 ;  Washburn  v.  Franklin,  35 
id.  599 ;  Key  v.  Goodwin,  4  M.  &  P.  341  ;  Butler  v.  Palmer, 
1  Hill,  334 ;  United  States  Mortgage  Co.  v.  Gross,  93  111.  483  ; 
Hyman  v.  Bayne,  83  id.  256 ;  Welch  v.  Wadsworth,  30  Conn. 
149 ;  Hepburn  v.  Curts,  7  Watts,  300 ;  Schenley  v.  Common- 
wealth, 36  Pa.  29 ;  Grimm  v.  Weiseuberg  School  District,  57 
Pa.  St.  433;  People  v.  Seymour,  16  Cal.  332. 

Did  the  separate  article  of  the  new  constitution,  prohibiting 
municipal  aid  to  railroads,  adopted  July  2,  1870,  take  effect 
prior  to  the  donation  being  voted  to  this  railroad  on  the  same 
day  ?  On  this  point  the  following  citations  are  made  :  Schall 
v.  Bowman,  62  111.  322;  Louisville  v.  Savings  Bank,  104  U.  S. 
469. 
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Mr.  S.  F.  Gilmore,  and  Mr.  K.  C.  Harrah,  for  the  appellees  : 

The  writ  was  properly  denied,  because  of  the  bar  of  the 
statute  of  May  29,  1877.  People  v.  Town  of  Granville,  104 
111.  285. 

The  action  having  been  barred  by  the  act  of  May  29,  1877, 
in  force  at  the  time  the  liability  of  the  township  ceased,  the 
right  of  defence  which  the  statute  furnished  was  a  vested  right, 
of  which  the  township  could  not  be  deprived  by  subsequent 
legislation.  Cooley's  Stat.  Lim.  chap.  11,  sees.  365-369; 
Wade  on  Ketroactive  Laws,  sec.  197;  Sprecher  v.  Wakeley, 
11  Wis.  442;  State  v.  Lincoln,  17  id.  578;  Davis  v.  Minor 
et  ux.  1  How.  183  ;  Bragg' s  Appeal,  43  Pa.  St.  43 ;  Gardner  v. 
Stephens,  1  Heisk.  280 ;  Yancy  v.  Yancy,  5  id.  353 ;  Roekport 
v.  Walden,  54  N.  H.  167;  Moore  v.  State,  43  N.  J.  L*.  203. 

The  donation  having  been  voted  for  on  the  2d  day  of  July, 
1870,  simultaneously  with  the  vote  of  the  people  in  adopting 
the  present  constitution,  was  not  prior  to  the  adoption  of  the 
article  prohibiting  such  municipalities  from  making  dona- 
tions to  such  corporations,  and  conferred  no  power  upon  the 
municipality  to  issue,  and  no  right  upon  the  petitioner  to 
receive,  the  bonds.  This  article  of  the  constitution  went  into 
effect  and  became  operative  on  the  2d  day  of  July,  1870,  and 
all  subscriptions  or  donations  not  authorized  by  a  vote  of  the 
municipality  prior  to  that  time  are  void.  Schall  v.  Bowman, 
62  111.  325  ;  Jackson  County  v.  Brash,  77  id.  59  ;  Middleport 
v.  Mtna  Life  Ins.  Co.  82  id.  562;  Wright  v.  Bishop,  88  id. 
302;   Wade  v.  Walnut,  105  U.  S.  1. 

Mr.  John  C.  White,  and  Mr.  B.  F.  Kagay,  also,  for  the 
appellees : 

Mandamus  will  not  be  awarded  unless  the  petitioner  shows 
a  clear  legal  right  to  have  the  thing  sought  by  it  done  in  the 
maimer  and  by  the  persons  sought  to  be  coerced.  People 
v.  Glann,  70  111.  232;  People  v.  Lieb,  85  id.  484;  People  v. 
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Klokke,  92  id.  134;  People  v.  Village  of  Grotty,  93  id.  180; 
Lavalle  v.  Soucy,  96  id.  467. 

The  burden  was  on  the  petitioner  to  show  affirmatively  that 
the  bonds  were  authorized  by  a  vote  pursuant  to  law,  prior  to 
the  adoption  of  the  present  constitution.  Wright  v.  Bishop, 
88  111.  303 ;  Middleport  v.  Mtna  Life  Ins.  Co.  82  id.  568 ; 
People  v.  Jackson  County,  92  id.  453. 

The  power  in  the  town  to  make  the  donation  never  came 
into  existence.  1  Dillon  on  Mun.  Corp.  sec.  443 ;  Private 
Laws  1869,  vol.  3,  p.  198. 

Before  the  condition  of  the  vote  was  performed,  and  before 
any  interest  in  the  proposed  donation  was  vested  in  the  rail- 
road company,  the  alleged  inchoate  power  of  the  town  to  make 
the  donation  was  extinguished.  Cooley's  Const.  Lim.  440 ; 
Merrill  v.  Sherburne,  1  N.  H.  214  ;  Town  of  Concord  v.  Savings 
Bank,  92  U.  S.  630. 

The  legislature  could  not,  by  the  act  of  June  22,  1883, 
take  away  from  the  town  a  defence  then  perfect,  and  vested 
in  the  town  by  the  operation  of  the  Statute  of  Limitations. 
Moore  v.  State,  43  N.  J.  204;  Cooley's  Const.  Lim.  (5th  ed.) 
440,  445,  449,  note  5  ;  Naught  v.  O'Neal,  Breese,  36  ;  Hinch- 
manv.  Whetstone,  23  111.  189;  Paullin  v.  Hall,  40  id.  277; 
Chiles  v.  Davis,  58  id.  416  ;  Kallenbach  v.  Dickinson,  100  id. 
435. 

The  act  of  June  22,  1883,  will  not  be  construed  to  be  retro- 
active, and  intended  to  take  away  from  the  town  the  defence 
already  vested  under  the  act  of  1877.  If  it  had  this  intention 
and  effect,  its  operation  would  be  unconstitutional,  because 
it  imposed  a  debt  for  local  purposes  not  consented  to  by  the 
town,  to  be  paid  by  taxation.  People  v.  Chicago,  51  111.  31 ; 
Harvard  v.  St.  Clair  Drainage  Co.  id.  132  ;  Dunnovan  v.  Green, 
57  id.  69;  Marshall  v.  Silliman,  61  id.  224;  Railroad  Co.  v. 
Sparta,  77  id.  509  ;  Cooley's  Const.  Lim.  (5th  ed.)  285,  273, 
note  4;  Const.  1870,  art.  9,  sees.  9,  10. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  10th  of  March,  1869,  an  act  of  the  General  Assem- 
bly of  the  State  of  Illinois,  entitled  "An  act  to  incorporate 
the  Springfield,  Effingham  and  Southeastern  Eailroad  Com- 
pany," was  approved  and  went  into  force  and  effect.  In  and 
by  that  act  it  was  provided,  among  other  things,  that  coun- 
ties, townships,  cities  or  incorporated  towns,  on  or  near  the 
line  of  such  railroad,  might  make  subscriptions  or  donations 
to  the  capital  stock  of  such  company,  if  they  chose  to  do  so, 
in  the  manner  provided  in  the  act.  The  substance  of  the 
several  sections  in  relation  to  subscriptions  and  donations 
is  set  forth  in  the  petition  so  fully,  that  it  appears  what 
authority  municipalities  had  to  make  either  subscriptions  or 
donations  to  the  capital  stock  of  the  corporation,  and  what 
formalities  should  be  observed  in  making  the  same.  It  is 
also  set  forth  in  the  petition  that  after  the  act  of  March  10, 
1869,  went  into  force,  and  prior  to  the  2d  of  July,  1870,  the 
railroad  company,  in  accordance  with  the  act  of  incorpora- 
tion, had  located  its  road  through  the  counties  of  Jasper  and 
Effingham,  and  through  the  town  of  Bishop,  and  that  on  the 
2d  of  June,  1870,  there  was  presented  to  the  supervisors  of 
the  town  of  Bishop  a  petition,  signed  by  twenty-five  legal 
voters  of  the  town,  praying  that  an  election  be  held  in  the 
township  on  the  2d  day  of  July,  1870,  to  decide  whether  the 
township,  under  the  provisions  of  the  act  of  incorporation, 
would  make  a  donation  of  its  bonds  to  the  company  in  the 
sum  of  $10,000,  payable  in  twenty  years,  with  ten  per  cent 
interest  per  annum,  payable  annually,  on  the  2d  of  June  in 
each  year,  which  sum  it  was  proposed  to  donate  to  the  rail- 
road company,  and  deliver  to  such  company  its  bonds  for 
such  amount  when  its  road  should  be  built,  and  the  cars  run- 
ning thereon,  from  the  city  of  Effingham  to  the  east  line  of 
Effingham  county.  It  is  also  alleged  the  petition  was  in  due 
form  under  the  act  and  in  conformity  therewith,  and  that  the 
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acting  supervisor  of  the  town  gave  thirty  days'  notice  of  the 
time  of  holding  such  election,  in  conformity  with  the  prayer 
of  said  petition,  and  named  the  2d  day  of  July,  1870,  as  the 
time  of  holding  such  election,  and  that  the  election  would  be 
held  at  the  place  provided  for  holding  general  elections  in  the 
township,  and  that  on  the  2d  day  of  July,  1870,  the  election 
was  held  at  the  place  and  time  specified  in  the  notice,  and 
that  the  same  resulted  as  follows :  for  donation,  forty-four 
votes ;  against  donation,  twenty-two  votes.  It  is  also  alleged 
that  under  some  judicial  proceeding  the  claim  or  right  of  the 
railroad  company  to  the  donation  alleged  to  have  been  voted 
by  the  township,  was  directed  to  be  sold  by  the  receiver  before 
that  time  appointed  by  the  court,  to  raise  funds  to  aid  in  com- 
pleting the  road,  and  at  the  sale  thereof  Alfred  P.  Wright, 
for  whose  use  the  suit  is  brought,  became  the  purchaser ;  and 
that  in  the  month  of  August,  1883,  the  railroad  having  been 
built,  and  the  cars  running  thereon,  from  the  city  of  Effing- 
ham to  Newton,  in  Jasper  county,  and  beyond,  and  over  the 
entire  road,  Alfred  P.  Wright,  for  himself,  and  in  the  name 
of  the  railroad  company,  being  authorized  so  to  do,  caused 
a  legal  demand  to  be  made  on  the  supervisor  and  town 
clerk  of  the  town  of  Bishop  to  have  issued  and  delivered  to 
the  railroad  company,  or  to  Wright,  the  $10,000  in  bonds 
of  the  town,  with  coupons  attached,  in  accordance  with  the 
alleged  vote.  The  supervisor  and  clerk  of  the  town  declined 
to  issue  the  bonds,  and  the  prayer  of  the  petition  is  for  a 
writ  of  mandamus  to  compel  them  to  do  so.  The  petition 
contains  oth%r  matters,  but  it  is  not  thought  to  be  necessary 
to  an  understanding  of  the  questions  discussed  to  state  them. 
The  defendants  made  a  general  denial  of  the  allegations  of 
the  petition,  and  a  stipulation  was  signed  by  the  respective 
counsel,  by  which  it  was  agreed  that  all  questions  as  to  the 
form  of  the  pleadings  should  be  waived,  and  that  petitioner,  on 
the  trial,  might  introduce  any  competent  evidence  to  support 
the  allegations  of  the  petition,  to  make  out  a  case,  and  that 

9—111  III. 
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respondent  might  introduce  any  competent  evidence  under 
the  general  denial,  and  make  all  defences  thereunder  as  if 
the  same  were  specially  pleaded.  The  cause  was  submitted 
to  the  court,  on  the  pleadings  and  the  evidence,  and  the  court 
found  the  issues  for  defendants,  and  dismissed  the  petition. 
The  relator  brings  the  case  to  this  court  on  appeal. 

A  number  of  defences  are  insisted  upon,  but  as  there  is 
one — if  it  is  well  taken — that  is  fatal  to  the  relief  sought,  the 
discussion  of  all  other  questions  is  rendered  unnecessary.  It 
is,  that  the  bonds  claimed  were  not  voted  by  the  electors  of 
the  town  sought  to  be  coerced,  prior  to  the  adoption  of  that 
section  of  the  constitution  of  the  State  entitled  "Municipal 
subscriptions  to  railroads  or  private  corporations,"  which 
took  effect  July  2,  1870,  and  which  forbids  any  county,  city 
or  township,  or  other  municipal  corporation,  thereafter  to 
become  a  subscriber  to  the  capital  stock  of  any  railroad  or 
private  corporation,  or  to  make  donations  to  or  loan  its  credit 
in  aid  of  any  such  corporation. 

It  is  conceded  this  separate  article  of  the  constitution  of 
1870  took  effect  from  and  after  its  adoption,  and  that  it  was 
adopted  on  the  2d  day  of  July,  1870,  that  being  the  day  on 
which  it,  with  the  body  of  the  constitution,  was  submitted  to 
the  people  for  adoption  or  rejection.  But  a  question  arising 
on  the  record,  and  which  is  presented  for  decision,  is,  whether 
an  election  which  took  place  on  the  same  day  with  the  voting 
on  the  new  constitution  was  annulled  by  that  fact.  This 
exact  question  has  not  before  arisen  in  this  court,  although 
cases  have  been  determined,  which,  if  followed  to*their  logical 
results,  must  have  an  important  bearing  on  the  question  to 
be  decided.  Previous  decisions  of  this  court  have  settled 
definitely  that  the  separate  article  of  the  constitution  in  rela- 
tion to  subscriptions  and  donations  to  the  capital  stock  of 
railroads  or  other  private  corporations,  took  effect  from  and 
after  its  adoption,  and  that  it  was  adopted  on  the  2d  day  of 
July,  1870,  the  day  on  which  it,  with  the  body  of  the  consti- 
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tution,  was  submitted  to  the  people  for  adoption  or  rejection. 
Schall  v.  Bowman,  62  111.  325;  Wright  v.  Bishop,  88  id.  302; 
Richards  v.  Donagho,  66  id.  73.  It  is  also  settled  by  the 
previous  decisions  of  this  court,  in  accordance  with  the  plain 
meaning  of  the  constitution,  that  there  is  now  no  authority, 
since  the  adoption  of  the  present  constitution,  in  counties, 
cities,  towns  or  other  municipalities,  to  make  subscriptions 
to  the  capital  stock  of  railroad  companies,  or  to  make  dona- 
tion to  or  lend  their  credit  in  aid  of  such  corporations,  and 
that  the  burden  rests  upon  the  party  claiming  the  right  to 
issue  them,  or  to  compel  the  issuing  of  such  bonds,  or  assert- 
ing the  validity  of  such  bonds  issued  for  such  purposes  since 
the  adoption  of  the  present  constitution,  to  show  affirmatively 
that  they  were  authorized  by  a  vote  of  the  municipality, 
under  existing  laws,  prior  to  the  adoption  of  the  constitution. 
Jackson  County  v.  Brush,  77  111.  59 ;  Middleport  v.  Mtna  Life 
Ins.  Co.  82  id.  562 ;  Wright  v.  Bishop,  supra.  In  Wright  v. 
Bishop,  it  was  held  the  clause  of  the  constitution  containing 
the  prohibition  against  municipal  subscription  or  donation  in 
the  aid  of  railroad  companies  and  other  private  corporations, 
took  effect  on  the  2d  of  July,  1870,  and  that  all  such  sub- 
scriptions or  donations  not  authorized  by  a  vote  of  the  muni- 
cipality prior  to  that  time,  are  void.  Conceding,  as  may  be 
done,  the  words  "prior  to  that  time,''  as  used  in  the  opinion 
of  the  court,  simply  mean  prior  to  the  adoption  of  the  sepa- 
rate article  of  the  constitution,  whenever  that  was,  the  inquiry 
arises,  was  the  donation  in  this  case  voted  by  the  munici- 
pality, under  existing  law,  prior  to  the  adoption  of  this  article 
of  the  constitution  on  the  2d  day  of  July,  1870  ?  The  burden 
of  proving  that  fact,  as  has  been  seen,  rests  on  the  relator, 
and  unless  it  has  been  shown  affirmatively,  the  relief  sought 
must  be  denied. 

It  becomes  important,  then,  to  inquire,  when  was  this 
article  of  the  constitution  adopted,  and  from  what  time  shall 
it  be  regarded  as  being  in  force  ?     Counsel  suggest,  and  with 
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that  view  this  court  is  inclined  to  concur,  it  seems  clear  this 
article  was  not  and  could  not  be  adopted  until  after  the  polls 
closed  at  sun  down  on  the  day  of  the  election.  This  view 
finds  support  in  the  decision  of  this  court  in  Crook  v.  The 
People,  106  111.  237,  where  it  was  held  the  majority  vote  of 
the  people  "For  city  organization,"  was  the  adoption  of  the 
general  law,  and  was  a  perfected  act  when  the  vote  closed 
on  that  day,  and  that  the  city  officers  voted  for  under  the 
old  charter  at  the  same  election  never  became  city  officers. 
Nothing  remained  to  be  done,  and  the  old  charter  was  in  fact 
repealed  when  the  voting  ceased  on  that  day,  and  the  persons 
voted  for  on  the  same  day  the  general  law  was  adopted,  for 
city  Officers,  could  not  thereafter  be  qualified  under  a  charter 
that  had  ceased  to  exist.  In  Louisville  v.  Savings  Bank,  104 
U.  S.  469,  it  was  held,  on  authority  of  the  adjudged  cases 
on  that  subject,  that  courts,  when  substantial  justice  required 
it  to  be  done,  might  ascertain  the  precise  hour  when  a  statute 
took  effect,  by  the  approval  of  the  executive  ;  and  so,  in  ascer- 
taining when  a  constitutional  provision  was  adopted,  no  rea- 
son was  perceived  why  the  court  might  not,  in  proper  cases, 
inquire  as  to  the  hour  when  such  approval  became  effective, 
as  to  the  time  when,  by  the  closing  of  the  polls,  the  people 
had  adopted  such  provision.  Adopting  this  view  of  the  law, 
it  may  be  held  this  separate  article  of  the  constitution  took 
effect  at  the  close  of  the  polls  on  the  day  of  the  election.  It 
was  the  will  of  the  people,  as  expressed  by  their  vote  through- 
out the  State,  which  had  the  effect  to  adopt  it,  and  it  was  an 
accomplished  fact  when  all  the  votes  had  been  cast.  This  is 
the  most  favorable  view  for  the  relator,  counsel  can  with  any 
show  of  reason  insist  upon,  and  even  under  this  construction 
it  is  not  thought  the  donation  in  this  case  is  saved.  On  the 
undisputed  facts  of  this  case,  can  it  be  said  the  donation  was 
voted,  under  existing  laws,  prior  to  the  adoption  of  the  sepa- 
rate article  of  the  constitution,  regarding  that  as  having  taken 
place  at  the  closing  of  the  polls  on  the  day  of  the  election  ? 
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Certainly  not.  The  same  construction  must  be  applied  to 
the  donation  as  to  the  article  of  the  constitution — that  is, 
that  it  was  not  voted  until  the  votes  were  all  cast.  Which 
had  priority  then  ? — the  adoption  of  the  constitution,  or  the 
vote  for  the  donation  ?  It  is  certainly  not  enough  they  were 
acts  occurring  at  the  precise  same  time.  The  donation  must 
have  been  voted  prior  to  the  adoption  of  the  constitution,  to 
be  valid.  When  two  acts  are  done  at  the  precise  same  in- 
stant of  time,  it  can  not  be  said  one  occurred  prior  to  the 
other.  It  does  not  appear  from  anything  in  this  record  the 
donation  was,  in  fact  or  in  law,  voted  prior  to  the  adoption  of 
the  constitution.  In  order  to  entitle  relator  to  relief,  it  was 
necessary  he  should  show  affirmatively  it  was  so  clone. 

It  will  be  noticed  the  election  whether  the  town  would  make 
the  donation,  was  fixed  to  take  place  on  the  same  day  of  the 
election  for  the  adoption  or  the  rejection  of  the  constitution 
by  the  people  of  the  State.  It  was  held  on  that  day.  The 
same  judges  and  the  same  clerks  conducted  both  elections, 
although  two  ballot  boxes  were  used  and  separate  poll  books 
and  tally  lists  were  kept.  Both  elections  were  opened  at  the 
exact  same  time,  and  both  were  closed  at  the  same  time,  by 
one  proclamation.  The  charter  of  the  railroad  company, 
under  which  the  election  to  vote  the  donation  was  held,  re- 
quired the  election  should  be  conducted  in  the  same  manner 
and  at  the  same  places  provided  for  holding  elections  in  such 
township.  The  schedule  to  the  new  constitution  required  the 
election  to  be  conducted  and  return  thereof  made  according 
to  the  laws  then  in  force  regulating  general  elections,  except 
no  registry  of  voters  could  be  required,  and  the  polls  should 
be  kept  open  for  the  reception  of  ballots  until  sun  set  of  the 
day  of  the  election.  The  laws  regulating  general  elections 
then  in  force,  required  the  polls  to  be  opened  at  eight  o'clock 
in  the  forenoon,  and  provided  they  should  be  closed  at  six 
o'clock  P.  M.,  unless  the  judges  should  decide  to  keep  the 
polls  open  to  a  later  hour,  which  they  might  do  not  longer 
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than  midnight.  The  testimony  of  one  of  the  clerks  of  the 
election  is,  the  polls  were  kept  open  until  about  sun  down, 
and  that  both  elections  were  closed  at  the  same  time,  by  one 
proclamation.  It  is  evident  the  election  for  donation  was  not 
closed  at  six  o'clock.  The  polls  were  kept  open,  as  the  judges 
had  the  right  to  do  under  the  law,  and  were  not  in  fact  closed 
until  about  sun  down,  when  the  polls  for  the  election  on  the 
adoption  of  the  constitution  were  closed.  Whether  any  votes 
were  cast  after  six  o'clock  in  the  afternoon  does  not  appear. 
The  witness  does  not  recollect  how  that  was.  The  voting 
was  partly  done  in  the  forenoon  and  partly  in  the  afternoon. 
The  last  voter  whose  name  appears  on  the  poll  book  was 
H.  Coleman,  or  Colemyer,  and  the  testimony  is  he  voted  at 
each  election.  That  is  evidence  tending  also  to  show  both 
elections  were  kept  open  for  the  same  time  and  were  closed 
at  the  same  hour.  Of  this  fact  there  can  scarcely  be  a  doubt, 
and  the  hour  at  which  the  polls  were  closed  was  about  sun 
down. 

Assuming,  then,  as  must  be  done,  the  polls  for  the  donation 
were  not  closed  at  six  o'clock,  but  at  sun  down,  what  warrant 
is  there  for  saying  the  vote  on  the  donation  was  taken  before 
the  separate  article  of  the  constitution  was  adopted?  Cer- 
tainly none.  But  the  argument  of  counsel  for  the  relator 
goes  further,  and  as  it  is  understood,  assumes  that  as  the 
schedule  to  the  constitution  required  the  polls  to  be  kept  open 
for  the  reception  of  ballots  on  the  question  of  the  adoption  of 
the  constitution,  until  sun  set  of  the  day  of  the  election,  it 
will  be  presumed  it  was  observed  everywhere  in  the  State; 
and  even  admitting  the  polls  were  not  closed  in  the  town  of 
Bishop  until  sun  down,  as  there  were  voting  places  farther 
west  in  the  State  than  in  the  town  of  Bishop,  the  polls  must 
have  been  closed  some  minutes  earlier  at  the  latter  place,  so 
that  the  donation  was  in  fact  voted  under  existing  laws  before 
the  voting  had  ceased  at  the  westernmost  voting  places. 
Whether  that  is  so,  is  uncertain ;  and  if  a  fact,  it  is  scarcely 
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susceptible  of  being  made  certain  by  any  proof  attainable. 
It  is  certain  no  proof  was  offered,  and  the  presumption  it  is 
insisted  should  be  indulged  in  support  of  that  view,  is  over- 
come by  considerations  entitled  to  great  weight :  First,  there 
is  no  law  that  required  the  polls  should  be  closed  precisely  at 
sun  set.  It  was  only  required  the  polls  should  be  kept  open 
until  that  time.  Non  constat,  the  polls  were  kept  open  in  the 
town  of  Bishop  as  late  as  at  any  other  point  in  the  State. 
Of  course,  the  record  contains  nothing  on  that  subject.  Sec- 
ond, "sun  set,"  although  a  definite  period  of  time  at  any 
given  locality,  yet  what  that  time  is  can  only  be  known  from 
scientific  calculations,  which  very  few  persons  are  capable  of 
making.  It  is  not  precisely  the  same  on  any  two  days  in 
succession,  nor  is  it  exactly  the  same  at  any  two  points  dis- 
tant apart  in  the  State  on  the  same  day.  It  is  known  the 
sun  sets  later  at  a  point  west  than  one  further  east,  and  of 
this  fact  the  court  may  take  judicial  notice.  The  exact  dif- 
ference of  time,  however,  can  only  be  ascertained  by  a  mathe- 
matical calculation.  Certainly  the  framers  of  the  schedule 
to  the  constitution  never  expected  the  judges  of  election  at 
the  several  voting  places  in  the  entire  State  would  ascertain 
with  mathematical  precision  the  hour  of  "sun  set,"  that  they 
might  close  the  polls  at  that  precise  instant.  It  is  believed 
the  term  "sun  set"  was  not  used  by  the  framers  of  that  in- 
strument in  any  accurate  sense,  to  be  determined  by  calcula- 
tion. Evidently  all  that  was  meant  was  that  the  polls  should 
be  kept  open  until  it  should  appear  to  be  "sun  set,"  as  that 
fact  might  be  ascertained  by  the  judges  from  observation,  or 
from  the  best  information  attainable.  Nor  was  it  expected 
the  judges  at  the  several  voting  places  throughout  the  State 
would  observe  the  hour  of  "sun  set"  with  exact  accuracy. 
The  hour  of  "sun  set"  on 'any  given  day,  as  it  might  appear 
to  different  persons,  could  hardly  be  expected  to  be  accurately 
observed.  Their  judgment  might  vary  many  minutes.  One 
person  might  conclude  the  sun  had  set,  and  another  might 
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not  think  so.  It  would  be  a  mere  matter  of  judgment,  and 
uncertain  at  that,  aided  by  the  most  accurate  information 
ordinarily  possessed.  At  most,  the  actual  difference  in  time 
of  "sun  set"  at  the  voting  place  in  the  town  of  Bishop  and 
at  the  westernmost  place  in  the  State  would  be  but  a  few 
minutes,  and  is  so  slight  as  to  be  almost,  if  not  entirely, 
inappreciable  by  common  observation.  It  might  be  that  the 
judges  at  the  latter  place  would  conclude  it  was  "sun  set," 
and  close  the  polls  before  the  judges  at  the  former  place 
would  conclude  the  hour  for  closing  the  polls  had  arrived,  or 
before  they  deemed  it  necessary  to  close  the  polls. 

Conceding,  then,  that  the  polls  were  closed  in  the  town  of 
Bishop  at  what  the  judges  thought  was  "sun  set,"  there  is  no 
warrant  for  the  proposition  that  was  in  fact  earlier  than  the 
polls  were  closed  at  the  westernmost  voting  place  in  the  State, 
or  elsewhere  in  the  State.  Whether  the  polls  on  the  day  of 
the  election  were,  as  a  matter  of  fact,  closed  at  an  early  or 
later  time  at  one  place  than  another  point  in  the  State,  rests 
entirely  on  conjecture,  and  is  too  uncertain  to  base  a  judicial 
finding  upon  it.  There  is  nothing  in  the  record  that  shows 
or  tends  to  show  the  donation  insisted  upon  was  voted  prior 
to  the  adoption  of  the  constitution,  assuming,  as  it  is  thought 
may  be  done,  it  was  adopted  when  the  votes  were  all  cast,  on 
the  day  of  the  election. 

It  is  suggested  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Louisville  v.  Savings  Bank,  104  U.  S.  469, 
ought  to  have  great  weight  in  the  decision  of  this  case.  Were 
the  facts  analogous,  the  authority  of  the  case  would  be  freely 
acknowledged  as  being  entitled  to  great  consideration.  That 
case  involved  the  legality  of  a  vote  taken  on  the  2d  of  July, 
1870,  to  issue  bonds  for  the  payment  of  a  donation  that 
had  been  previously  voted.  The  town  meeting  to  determine 
whether  bonds  should  be  issued  in  lieu  of  a  special  tax,  was 
appointed  to  be  held  at  nine  o'clock  in  the  forenoon  of  the 
2d  of  July,  18T0,  and  it  was  so  held.     It  was  on  that  state 
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of  facts  the  court  said:  "The  presumption  may  be  therefore 
fairly  indulged  that  the  township  had  in  fact  voted  for  issuing 
bonds  before  the  close  of  the  general  election  on  the  same  day 
the  people  of  the  State  voted  on  the  adoption  of  the  particular 
section  of  the  constitution  separately  submitted,  which  relates 
to  the  municipal  subscriptions  to  railroads  and  private  cor- 
porations." But  in  the  case  being  considered  there  can  be 
no  presumption  indulged  the  electors  of  the  town  voted  the 
donation  before  the  close  of  the  general  election,  for  the  evi- 
dence, to  say  the  least  of  it,  leaves  that  question  in  doubt, 
so  that  it  can  not  be  fairly  said  it  affirmatively  appears  the 
donation  was  voted  before  the  adoption  of  the  article  of  the 
constitution  separately  submitted,  which  prohibits  all  sub- 
scriptions or  donations  to  railroads  or  other  private  corpo- 
rations. 

This  view  being  conclusive  of  the  whole  case,  it  will  not 
be  necessary  to  consider  the  constitutionality  of  the  act  of 
June  22,  1883,  which  declares,  "the  liability  of  all  counties, 
cities,  townships,  towns  or  precincts  which  have  voted  aid  or 
donations  to  or  subscriptions  to  the  capital  stock  of  any  rail- 
road company,  in  conformity  to  the  laws  of  this  State,  for 
the  building  or  in  aid  of  the  building  of  any  railroad  to,  into, 
through  or  near  such  county,  city,  township,  town  or  precinct, 
to  issue  such  voted  aid,  shall  cease  and  determine  upon  and 
after  the  1st  day  of  September,  A.  D.  1883,  and  no  bonds 
shall  be  issued  or  stock  subscribed  to  any  such  railroad  com- 
pany after  that  date,  upon  account  of  or  upon  the  authority 
of  such  vote,"  which  would  otherwise  be  directly  involved  in 
the  decision  to  be  made,  nor  will  it  be  necessary  to  discuss 
any  other  question  raised  on  the  record. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Svllabus. 


James  S.  Perry  et  al. 

v. 

George  W.  Burton  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Evidence— proof  of  contents  of  lost  deed.  After  the  fact  of  the 
execution  and  loss  of  a  deed  was  clearly  shown,  the  substance  of  the  contents 
of  the  deed  was  proved  by  oral  evidence:  Held,  that  the  proof  was  suffi- 
ciently full.  All  that  witnesses  in  such  cases  can  be  expected  to  remember, 
is  that  a  deed  was  made,  to  whom  and  about  what  time,  for  what  considera- 
tion, whether  warranty  or  quitclaim,  and  for  what  property.  To  require 
more  would  render  such  proof  almost  impracticable. 

2.  Limitation — act  of  1839 — what  is  color  of  title.  To  constitute  color 
of  title,  the  deed  must  purport  to  convey  title  to  the  land  of  which  it  is 
claimed  to  be  color  of  title. 

3.  Same — color  of  title  as  to  an  undivided  interest — as  to  the  identity 
of  such  interest.  If  it  be  conceded  a  tax  deed  for  the  undivided  half  of  a 
tract  of  land  may  be  color  of  title  as  to  one  of  the  undivided  halves,  a  party 
holding  such  color  of  title  must  show  that  sale  of  the  land  was  for  the  half 
interest  against  which  it  is  sought  to  be  used.  The  burden  of  proof  is  on 
him  to  show  that  the  sale  was  not  made  for  the  other  half  interest  not  assailed 
by  him. 

4.  Where  an  administrator,  under  decree  of  court,  sold  and  conveyed  an 
undivided  half  of  a  tract  of  land  in  September,  1843,  of  which  his  intestate 
died  seized,  to  one  Judd,  who,  in  November,  1843,  conveyed  the  same  interest 
to  Cook,  who,  in  November,  1842,  had  bought  at  tax  sale  the  undivided  half 
of  the  same  tract  for  the  tax  of  1841,  and  received  a  sheriff's  deed  December 
9,  1844,  on  his  tax  purchase,  and  claimed  that  he  thereby  obtained  title  to 
both  undivided  halves,  or  title  to  one  and  color  of  title  to  the  other:  Held, 
that  in  the  absence  of  satisfactory  evidence  as  to  the  fact  the  tax  sale  was  of 
a  different  undivided  half  than  that  sold  at  the  administrator's  sale,  he  could 
not  claim  title  to  the  whole,  and  prevent  a  partition. 

5.  Same — evidence  as  to  payment  of  taxes.  The  proof  of  the  payment 
of  all  taxes  on  land  under  color  of  title,  in  order  to  defeat  the  paramount  title, 
must  be  clear  and  convincing.  Such  a  title  should  not  be  overcome  by  loose 
and  uncertain  testimony,  or  upon  mere  conjecture  or  violent  presumptions. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 
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Mr.  Edmund  S.  Holbrook,  for  the  appellants. 

Messrs.  Moore  &  Browning,  for  the  appellees. 

Messrs.  G.  &  W.  Garnett,  for  the  Louisville  Banking  Com- 
pany. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  for  the  partition,  as  first  drawn,  of  a  tract 
of  eighty  acres  of  land  in  Cook  county,  and  to  quiet  the  title 
thereto.  By  an  amendment  to  the  bill,  the  north  forty  acres 
of  the  tract  were  taken  out  of  the  controversy,  and  the  alle- 
gations and  prayer  of  the  bill  were  limited  to  the  south  forty 
acres. 

The  tract  was  entered  by  Isaac  Cook  on  the  30th  of  Novem- 
ber, 1835,  and  he  conveyed  the  undivided  half  thereof  to  Asa 
M.  Chambers  and  Sheldon  Benedict,  by  warranty  deed,  on 
the  7th  of  February,  1836.  In  November,  1848,  Benedict 
conveyed  his  interest  in  the  tract  to  Chambers,  and  on  the 
10th  of  November,  1871,  Chambers  conveyed  his  interest  in 
the  tract  to  the  appellants,  James  S.  Perry  and  John  N. 
Henderson.  No  question  is  made  as  to  any  of  these  con- 
veyances, except  that  by  Benedict  to  Chambers.  The  deed 
effecting  that  conveyance  was  lost,  and  its  execution  and 
contents  were  proved  by  oral  evidence  only,  and  counsel  for 
appellees  insist  that  such  evidence  was  not  sufficiently  full 
and  satisfactory.  We  can  not  concur  in  this  view.  The  facts 
that  the  deed  was  executed  and  was  afterwards  lost  were 
clearly  proved.  If  the  witness  is  credible,  there  can  be  no 
doubt  in  either  of  these  respects.  He  stands  unimpeached 
by  any  of  the  modes  of  impeachment  known  to  the  law. 
There  is  nothing  incredible  in  his  evidence,  and  so  far  as  the 
record  discloses,  there  was  nothing  in  his  manner  to  discredit 
him.     His  testimony  as  to  the  contents  of  the  deed,  we  think, 
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is  sufficiently  full.  A  witness  testifying  to  the  contents  of  a 
lost  deed  is  not  to  be  expected  to  be  able  to  repeat  it  verbatim 
from  memory.  Indeed,  if  he  were  to  do  so,  that  circumstance 
would,  in  itself,  be  so  suspicious  as  to  call  for  an  explanation. 
All  that  parties,  in  such  cases,  can  be  expected  to  remember, 
is,  that  they  made  a  deed,  to  whom,  and  about  what  time, 
for  what  consideration,  whether  warranty  or  quitclaim,  and 
for  what  property.  To  require  more  would,  in  most  instances, 
practically  amount  to  an  exclusion  of  oral  evidence  in  the 
case  of  a  lost  or  destroyed  deed.  The  evidence  here  meets 
the  requirements  suggested,  and  in  the  absence  of  contradic- 
tion or  impeachment,  was  sufficient  to  authorize  the  court  to 
decree  upon  the  faith  of  it. 

Appellees'  title  arises  thus  :  On  the  2Sth  of  October,  1837, 
Cook  conveyed  the  other  undivided  half  of  the  tract,  by  war- 
ranty deed,  to  John  C.  Gibson,  leaving  himself  then  divested 
of  all  title.  It  appears  that  Gibson  died  intestate  on  the 
27th  of  January,  1840,  and  letters  of  administration  were 
issued  upon  his  estate  to  Margaret  Gibson,  as  administratrix, 
on  the  6th  of  February,  1840.  On  the  28th  of  November, 
1842,  the  undivided  half  of  the  tract  was  sold  for  the  delin- 
quent taxes  of  1841,  and  purchased  by  Cook.  At  the  March 
term,  1843,  of  the  Cook  circuit  court,  the  administratrix  of 
the  estate  of  Gibson  was  empowered,  by  decree,  to  sell  the 
interest  in  the  tract  owned  by  Gibson  at  the  time  of  his 
death,  for  the  purpose  of  paying  debts,  and  on  the  11th  of 
September,  1843,  she,  in  pursuance  thereof,  sold  and  con- 
veyed the  same  to  Norman  B.  Judd,  and  on  the  10th  of 
November,  1843,  Judd  conveyed  his  interest  in  the  tract  to 
Cook.  On  the  9th  of  December,  1844,  the  sheriff  of  Cook 
county  executed  a  tax  deed  to  Cook  for  the  undivided  half  of 
the  tract.  On  the  6th  of  July,  1857,  Cook  sold  and  assumed 
to  convey  the  whole  tract  to  Finnell  &  Wintersmith,  and  all 
claims  on  behalf  of  appellees  are  through  that  conveyance. 
That  deed,  of  course,  as  a  conveyance  of  title,  depends  upon 
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the  regularity  of  the  title  in  Cook  at  the  time  it  was  executed, 
and  it  is  not  sought  to  be  used  as  mere  color  of  title,  because 
there  has  been  no  successive  seven  years'  payment  of  taxes 
under  it.  But  it  is  contended  on  behalf  of  appellees  that  the 
deed  of  Judd,  and  the  sheriff's  tax  deed  to  Cook,  constituted 
color  of  title  in  him,  obtained  in  good  faith,  and  that  the 
evidence  shows  that  he  paid  taxes  thereunder  for  seven  suc- 
cessive years.  Appellants  deny  both  that  those  deeds  con- 
stituted color  of  title  in  Cook  and  that  the  evidence  shows 
that  he  paid  taxes  thereunder  for  any  period  of  seven  years 
successively.  To  constitute  color  of  title  the  deed  must  pur- 
port to  convey  title  to  the  land  of  which  it  is  claimed  to  be 
color  df  title.  Bride  v.  Watt,  23  111.  507;  Busch  v.  Huston, 
75  id.  343 ;  Sedgwick  &  Wait  on  Trial  of  Titles  to  Land, 
sec.  768. 

This  tract  of  land  was  not  subject  to  taxation  until  1841. 
(Act  of  Congress,  April  18,  1818,  4th  div.  of  sec.  6, — Bev. 
Stat.  1874,  p.  29;  Ordinance  of  August  26,  1818,  sec.  4,— 
Bev.  Stat.  1S74,  p.  30.)  At  that  time  the  title  to  one  undi- 
vided half  was  in  the  heirs  at  law  of  John  Gibson,  deceased, 
and  the  title  to  the  other  undivided  half  was  in  Chambers 
and  Benedict.  If  it  be  conceded  that  a  tax  title  could,  under 
the  law  then  in  force,  be  acquired  to  an  undivided  interest  in 
a  tract  of  land,  it  is  obvious  there  being  default  in  the  pay- 
ment of  taxes  on  either  undivided  half  would  have  justified 
the  description  of  the  land  as  it  was  described  in  the  tax  sale 
and  the  tax  deed.  The  difficult  question  is  to  ascertain 
whether  that  undivided  half  was  that  held  by  Chambers  and 
Benedict,  or  that  held  by  the  heirs  at  law  of  Gibson.  The 
burden  is  upon  appellees  to  show  that  it  was  that  held  by 
Chambers  and  Benedict.  Have  they  done  so  ?  We  think  not. 
There  is  no  proof  of  any  payment  of  taxes  either  by  the  heirs 
of  Gibson  or  by  Chambers  and  Benedict,  or  of  delinquency  in 
either  in  that  regard,  prior  to  the  delinquency  for  which  was 
this  tax  sale.     It  is  true  that  Chambers  says  he  never  paid 
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any  taxes  on  this  land,  nor  did  Benedict,  that  he  knows  of, — 
still  it  does  not  appear  that  Benedict  might  not  have  paid 
them  without  his  knowledge,  or  that  they  might  not  have 
been  paid  by  some  one  else.  The  presumption,  if  we  were  to 
indulge  in  presumptions  alone,  would  seem,  from  the  circum- 
stances in  evidence,  to  be  stronger  that  the  delinquency  was 
that  of  Gibson's  heirs  than  that  it  was  that  of  Chambers  and 
Benedict.  The  delinquency  occurred  after  the  death  of  Gib- 
son, and  before  the  settlement  of  his  estate.  The  adminis- 
tratrix was  not  authorized  to  pay  the  taxes,  and  the  heirs  at 
law  do  not  seem  to  have  had  an  adequate  motive  to  do  so, 
because  the  land  is  shown  to  have  been  charged  with  the 
payment  of  debts  against  the  estate  to  the  extent  of  the  value 
of  their  interest  in  the  land. 

But  the  evidence  of  Cook,  as  we  understand  it,  shows  that 
he  paid  taxes  on  the  undivided  half  belonging  to  Chambers 
and  Benedict,  under  a  claim  and  belief  of  ownership,  and 
consequently  that  the  delinquency  must  have  been  that  of 
Gibson's  heirs  at  law.  He  says :  "After  I  received  that 
deed  I  paid  taxes.  I  paid  on  the  whole,  or  both  undivided 
halves.  I  paid  taxes  on  it  before  I  purchased  it  for  taxes. 
Yes,  sir;  on  the  whole  of  it,  I  tnink."  Question  14:  "And 
was  certain  you  paid  on  your  own  individual  half  ?"  Answer : 
"Yes,  sir. "  We  have  seen  that  there  could  have  been  taxes 
paid  only  for  the  year  1841  before  the  sale,  the  sale  for  de- 
linquency being  for  that  year,  and  so  the  witness  must  have 
been  mistaken  in  saying  that  he  had  paid  taxes  on  the  whole 
tract  before  the  sale.  But  it  is  charitable  and  reasonable  to 
assume  that  he  paid  before  that  time  on  what  he  called  his 
half,  and  it  is  only  as  to  this  half  that  the  question  and 
answer  make  him  speak  quite  positively.  What  that  half 
was,  he  explains  further  along  in  his  re-direct  examination. 
He  there  says:  "I  claimed  the  land  in  this  way:  There 
was  an  indebtedness  due  me  by  Chambers  and  Benedict.  I 
thought,  in  case  it  was  not  paid  that  gave  me  a  right  to  the 
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property.  The  matter  had  not  been  settled  up  from  the  time 
they  got  the  property.  I  always  waited  for  them  to  come  up 
to  perform  their  promise,  but  they  never  returned.  I  sup- 
posed they  were  dead."  The  mere  fact  that  subsequent  to 
his  purchase  at  the  tax  sale,  Cook  bought  and  took  a  deed 
from  Judd  for  an  undivided  half  of  the  tract,  and  that  he  sub- 
sequently thereto  took  a  deed  from  the  sheriff  for  an  undivided 
half  of  the  tract  by  virtue  of  his  tax  sale,  does  not  necessarily 
prove  that  he  was  trying  by  each  to  obtain  a  deed  to  a  separate 
undivided  half.  The  proceedings  under  which  the  adminis- 
tratrix sold  may  have  been  irregular,  or  have  been  feared  to 
be  so,  and  the  tax  sale  may  have  been  distrusted  as  a  source 
of  title,  and  so  the  party  have  been  anxious  to  prop  up  and 
bolster  his  title  to  that  undivided  half  as  best  he  could ;  but 
having,  as  it  would  seem,  already  a  belief  that  he  had  the 
undivided  half  which  he  had  conveyed  to  Chambers  and  Bene- 
dict, however  erroneous  the  belief,  he  would  not  feel  prompted 
to  do  any  act  to  give  him  that  title.  In  any  view  we  can  take, 
we  are  unable  to  say  that  it  is  made  here  to  appear,  by  the 
evidence,  that  the  tax  sale  was  of  a  different  undivided  half 
than  that  which  was  sold  at  the  sale  of  the  administratrix. 

The  evidence  of  the  payment  of  taxes  for  seven  successive 
years  is  confined  to  Cook's  statements.  In  his  direct  exam- 
ination he  is  quite  full  and  positive  as  to  the  payment,  but 
in  his  cross-examination  he  shows  that  in  fact  he  knows 
nothing  about  it.  All  that  he  proves  is  that  he  instructed 
his  agent  to  pay,  not  these  particular  taxes,  but  all  his  taxes. 
Thus,  he  is  asked:  "Do  you  remember  it"  (i.  e.,  the  pay- 
ment of  taxes  on  this  property,)  "clearly  ?"  And  he  answers  : 
"Well,  I  judge  so  from  the  fact  that  if  it  had  been  sold  I 
would  have  had  to  redeem  it,  as  I  paid  taxes  right  along." 
Then  he  is  asked:  "So  your  remembrance  is  one  of  infer- 
ence?" To  which  he  replies:  "Well,  yes.  It  is  a  good 
many  years  ago.  I  can't  swear  to  any  particular  point. 
That  is  my  general  idea  of  it,  to  the  best  of  my  recollection. " 
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He  was  then  asked:  "Can  you  swear  positively  that  you 
paid  any  one  certain  year — say  1850  ?"  He  answered  :  "Well, 
my  impression  is  that  the  taxes  were  paid  every  year,  except 
by  some  mishap  my  agent  did  not  pay  it.  He  was  author- 
ized and  directed  to  pay  the  taxes  on  my  property. "  Again 
he  says :  "Well,  I  know  they  were  paid,  as  I  had  an  agent 
to  pay  my  taxes.  I  could  not  say  my  agent  paid  every  year. 
It  was  his  business  to  do  it. "  And  again :  "I  presume  it  was 
paid  every  year. "  And  still  again,  in  speaking  of  their  pay- 
ment, he  says :  "It  is  the  presumption.  I  would  not  swear 
positively  to  anything." 

We  said  in  Hurlbut  v.  Bradford,  109  111.  397,  where  the 
same  kind  of  question  was  before  us :  "Inasmuch  as  the 
payment  of  taxes  under  color  of  title  operates  to  defeat  the 
paramount  and  all  other  titles,  when  relied  on,  the  proof 
must  be  clear  and  convincing.  Such  titles  should  not  be 
overcome  by  loose  and  uncertain  testimony,  or  upon  mere 
conjecture  or  violent  presumptions."  This  evidence  utterly 
fails  to  come  up  to  this  standard. 

For  the  reasons  given,  the  decree  below  is  reversed  and 

the  cause  remanded. 

Decree  reversed. 

Mr.  Justice  Scott,  dissenting. 


Matthew  Marvin  et  al. 

v. 

John  Ledwith  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Estate  in  remainder — whether  vested  or  contingent  —  effect  of  a 
defeat  of  an  intervening  life  estate.  A  vested  remainder  is  where  the  estate 
is  fixed  to  remain  to  a  determinate  person  after  the  particular  prior  estate  is 
spent  or  comes  to  an  end.     A  contingent  remainder  is  where  the  estate  in 
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remainder  is  limited  to  take  effect  either  to  a  dubious  and  uncertain  person 
or  upon  a  dubious  and  uncertain  event,  so  that  the  particular  estate  may 
chance  to  be  determined  and  the  remainder  never  take  effect.  An  estate  may 
vest  in  one,  liable  to  be  divested,  for  the  benefit  of  another. 

2.  A  devise  which  was  as  follows,  "I  give  and  bequeath  to  my  wife,  M., 
during  her  natural  life,  and  after  her  death  to  J.  L.,  all  those  tracts,  "etc., 
describing  the  lands,  vests  a  life  estate  immediately  upon  the  testator's  death 
in  his  widow,  and  the  remainder  in  fee  in  J.  L.  The  fact  that  the  widow 
might  renounce  the  will  and  take  under  the  statute,  did  not  render  the  remain- 
der to  J.  L.  contingent. 

3.  Will — renunciution  by  widow — effect  on  residue  of  devise.  Where 
land  is  devised,  a  life  estate  to  the  testator's  widow,  with  remainder  to  a 
devisee  named,  it  can  not  be  rendered  intestate  property  merely  by  the  renun- 
ciation of  the  will  by  the  widow.  That  will  lessen  the  quantity  of  the  estate 
devised,  to  the  extent  of  the  estate  which  the  law  gives  the  widow,  but  other- 
wise the  property  must  pass  by  the  will. 

Writ  of  Error  to  the  Circuit  Court  of  Stephenson  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

The  bill  in  this  case  was  brought  by  Matthew  Marvin  and 
Mary  Brown,  against  John  Ledwith,  Delia  Biehl  and  Mary 
Franey,  and  was  for  the  partition  of  the  lands  of  which 
Bobert  Franey  died  seized.  The  facts  all  appear  by  admis- 
sion on  demurrer  to  the  bill.  It  appears  that  Bobert  Franey, 
through  whom  the  parties  claim  the  land  in  question,  died 
on  the  12th  day  of  June,  1877;  that  he  left  surviving  him 
his  widow,  Mary  Franey,  but  no  children  or  descendants  of 
any  child,  and  that  his  only  heir  at  law  was  his  sister,  Mary 
Brown,  one  of  complainants.  Afterwards,  Mary  Brown  con- 
veyed one-half  of  the  interest  she  claimed  in  the  land,  to 
her  co-complainant,  Matthew  Marvin,  and  it  is  in  that  way 
complainants  claim  one-half  of  the  land  of  which  decedent 
died  seized.  No  question  is  made  as  to  the  other  half  of  the 
land.     That  is  conceded  to  be  in  one  of  defendants. 

On  the  day  of  his  death,  Bobert  Franey  made  and  pub- 
lished his  last  will  and  testament,  which  was  afterwards  duly 
admitted  to  probate.  As  to  the  validity  of  the  will  and  the 
10—111  III. 
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regularity  of  the  probate  no  question  is  made.     Omitting  the 
formal  part,  the  following  is  a  copy  of  the  will : 

"First — I  give  and  bequeath  to  my  wife,  Mary  Franey, 
during  her  natural  life,  and  after  her  death  to  John  Ledwith, 
all  those  tracts  or  parcels  of  land  situate  in  the  county  of 
Stephenson,  and  State  of  Illinois,  to-wit :  the  north-west 
quarter  of  the  south-west  quarter,  and  the  south-east  quarter 
of  the  south-west  quarter,  and  the  west  half  of  the  south-west 
quarter,  all  being  in  section  number  twenty-seven  (27),  in 
township  number  twenty-seven  (27,)  range  six  (6),  east  of 
the  fourth  principal  meridian,  excepting  about  four  acres 
previously  sold.  And  lastly,  I  give  and  bequeath  all  my  per- 
sonal property,  of  every  name  and  nature,  to  my  wife,  Mary 
Franey,  to  be  owned,  used  and  possessed  by  her  during  her 
natural  life ;  and  all  such  personal  property  remaining  after 
her  death  I  give  and  bequeath  to  John  Ledwith." 

Afterwards,  on  the  20th  day  of  July,  1877,  the  widow  of 
the  testator  renounced,  in  due  form  of  law,  all  benefit  of  the 
provisions  made  in  the  will  for  her,  and  elected  to  take  her 
legal  share  of  the  estate  of  her  late  husband. 

To  the  bill  alleging  these  principal  facts,  with  others  of 
less  importance,  the  court  sustained  the  demurrer  and  dis- 
missed the  bill,  and  complainants  bring  the  case  to  this  court 
on  error. 

Mr.  M.  Marvin,  for  the  plaintiffs  in  error,  claimed  that  the 
estate  created  in  the  will  was  a  contingent  remainder,  and 
that  the  life  estate  to  the  widow  and  the  remainder  to  Led- 
with constituted  but  one  estate,  in  law.  2  Blackstone's  Com. 
168;  4  Kent's  Com.  (6th  ed.)  234;  1  Fearne  on  Contingent 
Kemainder,  307 ;  2  Washburn  on  Real  Prop.  224. 

The  remainder  was  contingent.  The  preceding  life  estate 
upon  which  it  depended  was  liable  to  terminate  before  the 
death  of  the  widow.     4  Kent's  Com.  206 ;  1  Fearne  on  Con- 
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tin  gent  Remainder,  4,  368  ;  Purefoy  v.  Rogers,  2  Saund.  382 ; 
Doe  v.  Morgan,  3  T.  R.  765. 

In  construing  the  will  of  Robert  Franey,  chapter  41  of  the 
Revised  Statutes  of  1874  (sec.  12,  p.  424,  title  "Dower,") 
enters  into  and  becomes  a  part  of  his  will,  and  when  he  says, 
"I  give  and  bequeath  to  my  wife,  Mary  Franey,  and  after  her 
death  to  John  Ledwith,"  the  statute  inserts  this  contingency  : 
provided  the  widow  does  not  renounce  the  provisions  made 
for  her  in  the  will.  If  she  does,  that  will  destroy  the  estate  as 
it  is  created  in  said  will,  and  the  heirs  will  take  the  inherit- 
ance in  fee  simple.  Green  v.  Birch,  2  Bradw.  532  ;  Matthias 
V.  Cook,  31  111.  87 ;  1  Fearne  on  Contingent  Remainder,  363  ; 
2  Washburn  on  Real  Prop.  548 ;  Purefoy  v.  Rogers,  2  Saund. 
385;  Lessee  of  Thompson  v.  Hoop,  6  Ohio  St.  481. 

The  difference  between  a  remainder  and  an  executory  de- 
vise is,  that  the  first  may  be  barred  at  the  pleasure  of  the 
tenant  of  the  preceding  estate,  (unless  it  may  be  a  mere 
term,)  but  he  who  holds  by  force  of  an  executory  devise  has 
an  estate  above  and  beyond  the  power  and  control  of  the  first 
taker,  who  can  not  alienate  or  change  or  prevent  its  taking 
effect,  according  to  the  terms  of  the  will,  upon  the  happening 
of  the  contingency  upon  which  it  is  limited.  It  does  not 
depend  upon  the  particular  estate,  but  it  operates  by  way  of 
determination  of  the  first  estate  limited,  and  the  substitution 
of  another  in  its  place.  Fearne  on  Contingent  Remainder, 
419,  note  b;  Nightingale  v.  Burr  ell,  15  Pick.  110. 

The  remainder  must  be  so  limited  as  to  await  the  natural 
determination  of  the  particular  estate,  and  not  to  take  effect 
in  possession  upon  an  event  which  prematurely  determines 
it.  This  is  the  true  characteristic  of  a  remainder,  and  the 
law  will  not  allow  it  to  be  limited  to  take  effect  on  an  event 
which  goes  to  defeat,  or  abridge,  or  work  the  destruction  of 
the  particular  estate,  and  if  limited  to  commence  on  such  a 
condition  it  is  void.  4  Kent's  Com.  249 ;  Cogan  v.  Cogan, 
Cro.  Eliz.  360. 
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Mr.  Henry  C.  Hyde,  for  the  defendant  in  error  Ledwith : 

There  can  be  no  doubt  that  by  the  will  a  life  estate  is 
devised  to  the  widow,  Mary  Franey,  and  the  remainder  in  fee, 
after  her  death,  to  the  defendant  Ledwith.  From  the  date 
of  the  probate  of  the  will  (June  26,  1877,)  to  the  elate  of  the 
filing  of  her  renunciation,  (July  20,  1877,)  the  widow  had  an 
undoubted  life  estate  in  the  land,  which  she  might  have  con- 
veyed so  as  to  pass  an  estate  for  her  life  to  her  grantee. 
Upon  the  determination  of  that  life  estate,  no  matter  whether 
by  her  death  or  her  inability  or  refusal  to  accept,  the  re- 
mainder created  by  the  will  would  take  effect  in  possession  at 
once, — and  that  is  the  true  definition  of  a  vested  remainder. 
4  Kent's  Com.  202,  203  ;  Nicoll  v.  Scott,  99  111.  529. 

Both  the  estate  for  life  in  the  widow  and  the  estate  in 
remainder  in  John  Ledwith  were  vested  estates  at  the  decease 
of  the  testator.  2  Eedfield  on  Wills,  176,  215,  217;  2  Jar- 
man  on  Wills,  (Band.  &  Tal.)  407. 

The  widow's  renunciation  can  not  destroy  the  will.  The 
will  remains,  notwithstanding  she  has  chosen  to  decline  its 
provisions  in  her  favor,  and  by  no  act  of  hers  can  it  be  an- 
nihilated and  the  estate  of  her  husband  converted  into  an 
intestate  estate.     Mc Murphy  v.  BoyleS,  49  111.  110. 

By  her  renunciation  of  the  will  the  widow  determined  her 
life  estate  in  the  whole  land,  and  acquired,  by  virtue  of  the 
statute,  an  estate  in  fee  to  an  undivided  one-half  of  it,  and 
by  such  determination  of  her  life  estate  the  remainder  in  fee 
to  the  defendant  Ledwith  in  the  other  undivided  half  of  the 
land  was  accelerated,  and  took  effect  in  possession  at  once. 
2  Jarman  on  Wills,  (Band.  &  Tal.)  159,  160;  Blatchford  v. 
Newberry,  99  111.  48. 

The  statute  gave  the  widow  the  power  to  defeat  the  tes- 
tator's intention  as  to  one-half  the  land,  and  she  exercised 
that  power  by  abandoning  the  will ;  but  as  to  the  remaining 
half  of  the  land  she  had  no  such  power,  and  there  can  be  no 
doubt  that  by  her  act  the  remainder  was  accelerated,  and  the 
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defendant  John  Ledwith  rightfully  took  possession  at  once, 
and  that  by  the  exchange  of  conveyances  between  him  and 
the  widow  he  was  the  owner  in  fee  of  the  east  half  of  said 
land. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  is  framed  on  the  theory  the  lands  of 
which  Eobert  Franey  died  seized  became  intestate  property 
on  the  filing  of  the  renunciation  of  the  benefit  of  his  will  by 
his  widow,  as  was  done,  under  the  provisions  of  the  statute, 
and  that  in  consequence  of  such  renunciation  his  widow 
would  take  one-half  of  the  real  estate  absolutely,  and  the 
other  half  would  go  to  his  heirs  at  law,  of  whom  complainant 
Mary  Brown  alone  sustained  that  relation  to  the  testator. 
If  this  view  is  sustained,  it  would  exclude  the  devisee  in  the 
will  from  any  interest  whatever  in  the  lands  involved  in  this 
litigation. 

It  is  assumed  in  support  of  this  view  of  the  case,  the 
estate  created  by  the  will  in  the  devisee  was  a  contingent 
remainder,  and  was  lost  or  was  defeated  when  the  life  estate 
of  the  widow7  was  terminated  by  the  renunciation  of  the  will. 
The  argument  in  support  of  the  position  taken  is,  the  life 
estate  created  by  the  will  in  the  widow,  and  the  remainder  to 
John  Ledwith,  constituted  but  one  estate,  in  law,  and  it  is 
said,  as  the  remainder  depended  upon  the  life  estate  for  sup- 
port, and  by  the  act  of  the  widow,  there  was  no  precedent 
estate, — "the  thing  supported  must  fall  to  the  ground  if  once 
its  support  be  severed  from  it. "  The  reasoning  on  this  branch 
of  the  case  is  subtle  in  the  extreme,  and  so  in  the  books  that 
treat  of  the  definition  of  estates  at  common  law,  the  lines  of 
distinction  between  vested  and  contingent  remainders  are  so 
nicely  drawn  they  are  sometimes  difficult  to  trace,  and  it  is 
said  in  some  instances  a  vested  remainder  would  seem  to 
possess  the  essential  qualities  of  a  contingent  estate.  But 
divesting  the  subject  of  all  technical  learning,  it  is  seen  the 
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simplest  form  of  an  estate  vesting  in  succession  at  the  same 
moment,  is  that  of  a  fee  simple  devised  to  one  for  life,  and 
after  his  decease  to  another  in  fee.  The  first  is  an  estate  in 
possession,  and  the  latter  is  a  vested  remainder.  A  vested 
remainder  is  where  the  estate  is  fixed  to  remain  to  a  deter- 
minate person  after  the  particular  estate  is  spent  or  comes 
to  an  end.  A  contingent  remainder  is  where  the  estate  in 
remainder  is  limited  to  take  effect  either  to  a  dubious  and 
uncertain  person  or  upon  a  dubious  and  uncertain  event,  so 
that  the  particular  estate  may  chance  to  be  determined  and 
the  remainder  never  take  effect.  The  principle  is,  the  pre- 
cedent particular  estate  and  the  remainder  are  one  estate,  in 
law,  and  hence  the  rule  is,  they  must  subsist  and  be  in  esse  at 
one  and  the  same  time,  either  during  the  continuance  of  the 
first  estate,  or  at  the  very  instant  when  that  is  determined, 
so  that  no  other  estate  can  come  between  them.  (2  Black- 
stone's  Com.  168.)  It  will  be  seen  the  will  in  this  case 
creates  a  vested  remainder  in  the  devisee,  within  these  com- 
mon law  definitions.  The  estate  devised  was  a  fee  simple. 
A  life  estate  was  devised  to  the  widow,  and  the  fee  to  Led- 
with. On  the  death  of  the  testator  both  estates  became 
vested.  The  fee  vested  in  the  devisee  during  the  continuance 
of  the  precedent  particular  estate,  and  that  is  all  the  law 
requires  to  make  it  a  vested  remainder.  Had  the  widow 
never  renounced  the  benefit  of  the  will,  it  would  not  be  in- 
sisted the  fee  did  not  pass  to  the  devisee.  It  vested  in  him 
on  the  death  of  the  testator  and  during  the  continuance  of 
the  particular  estate  which  supported  it.  That  was  the  con- 
dition for  some  time  after  the  death  of  the  testator.  It  is 
true  that  as  to  one-half  of  the  estate  it  wras  subject  to  be 
divested  at  the  election  of  the  widow,  which  was  done.  That 
is  consistent  with  law.  An  estate  may  vest  in  one,  liable  to 
be  divested,  for  the  benefit  of  another.  This  construction  of 
the  will  finds  support  in  the  doctrine  of  Nicoll  v.  Scott,  99 
111.  529. 
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But  the  whole  bill  rests  upon  a  mistaken  theory.  It  is, 
that  after  the  widow  renounced  the  benefit  of  the  will  the 
estate  devised  was  intestate  property.  Such  is  not  the  law. 
It  is  still  testate  property,  and  the  statute  has  provided  for 
equalizing  bequests  and  legacies  in  cases  .where  the  widow 
renounces  the  will.  That  is  a  legislative  construction  of  the 
statute,  under  which  the  will  may  stand.  This  is  not  a 
new  question  in  this  court.  In  McMurphy  v.  Boyles,  49  111. 
110,  a  question  closely  allied  to  the  one  involved  in  this 
case  was  considered.  The  testator  left  considerable  personal 
estate,  and  provided  by  his  will  the  income  of  one-half  of  it 
should  be  paid  to  his  wife  during  her  life,  and  disposed  of  the 
other  half.  The  widow  in  that  case,  as  in  this,  renounced 
the  benefit  of  the  will.  There  were  no  children  or  descend- 
ants of  any  child,  and  the  widow  claimed  the  entire  estate 
on  the  ground  it  was  intestate  property.  It  was  held  the 
will  remained,  notwithstanding  the  widow  chose  to  decline  its 
provisions  in  her  favor,  and  that  by  no  act  of  hers  could  it 
be  annihilated  and  the  estate  of  her  husband  be  converted 
into  intestate  property.  That  is  precisely  the  case  here. 
Notwithstanding  the  widow  declined  the  provisions  of  the  will 
of  her  husband  made  for  her  benefit,  his  will  must  stand. 
The  effect  may  be,  and  doubtless  is,  that  the  quantity  of  the 
estate  devised  may  be  lessened,  but  that  does  not  prevent  the 
remainder  from  passing  to  the  devisee.  It  is  still  testate 
property,  and  is  not  subject  to  distribution  among  the  heirs 
of  the  decedent,  as  is  intestate  property.  In  no  view  that 
can  be  taken  could  the  property  be  divided  among  the  heirs, 
and  complainants'  bill  was  therefore  properly  dismissed. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 
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Charles  M.  Linington 

v. 
George  H.  Strong  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Kes  judicata — judgment  of  Appellate  Court  reversing  and  remand- 
ing. A  decision  or  holding  by  the  Appellate  Court  in  reversing  a  judgment 
and  remanding  the  cause,  not  being  a  final  judgment,  from  which  either  party- 
may  appeal,  can  not  be  regarded  as  res  judicata  on  a  second  appeal.  One 
party  can  not  be  concluded  by  the  judgment  and  the  other  not. 

2.  Fraud— false  representations.  At  law  an  intent  to  deceive  must  exist 
to  constitute  actual  fraud.  Representations,  though  untrue,  if  not  made  with 
a  knowledge  of  their  falsity,  can  not  be  said  to  constitute  fraud,  when  the 
contracting  parties  occupy  no  fiduciary  relation  or  position  of  confidence  or 
trust  toward  each  other. 

3.  Same — negligence  in  signing  a  contract  without  reading  it.  In  an 
action  upon  a  written  contract,  which  the  defendant  sought  to  avoid  on  the 
ground  of  an  alleged  fraudulent  statement  that  it  was  a  copy  of  an  original 
draft  except  in  a  matter  which  did  not  concern  him,  the  court,  at  the  instance 
of  the  plaintiff,  instructed  the  jury  that  a  party  executing  a  written  contract 
should  exercise  reasonable  care  and  prudence  to  learn  its  nature  and  con- 
tents before  signing  it,  by  reading  the  same,  if  capable  of  reading,  and  that 
he  would  not  be  excused  for  his  want  of  care  and  prudence  in  signing  with- 
out so  reading  the  same,  unless  induced  to  do  so  by  willfully  false  statements 
of  the  party  procuring  his  signature:  Held,  that  the  use  of  the  word  "will- 
fully," in  the  connection  it  was  employed,  did  not  render  the  instruction 
erroneous. 

4.  What  is  negligence  in  signing  a  contract  without  reading  the  same,  is 
not  a  question  of  law,  but  one  of  fact  for  the  jury,  to  be  judged  of  from  the 
peculiar  facts  and  circumstances  of  each  case.  In  such  a  case  it  is  not  proper 
to  select  certain  of  the  facts,  and  tell  the  jury  in  an  instruction  that  they  afford 
no  evidence  of  negligence  or  a  want  of  proper  and  reasonable  care. 

5.  Contract — royalty  on  a  specified  amount  of  product— evidence  as 
to  a  less  amount.  Where  the  contract  sued  on  provided  that  the  defendant 
should  pay  the  plaintiff  $1.44  per  gross  on  at  least  2500  dozen  of  pincers 
each  year  which  the  defendant  was  to  manufacture  and  sell,  whether  he  made 
and  sold  that  many  or  not,  it  was  held,  in  a  suit  on  the  contract,  that  evidence 
on  the  part  of  the  defendant  that  he  had  made  only  9135  pincers,  and  that  he 
ceased  to  manufacture  them  after  a  certain  time,  was  irrelevant,  as  he  was 
bound  to  pay  for  the  2500  dozen  at  all  events,  and  that  was  all  for  which  a 
recovery  was  sought. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Eollin  S.  Williamson,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  George  H. 
Strong  and  John  Young,  against  Charles  M.  Linington,  to 
recover  the  second  and  third  years'  royalty,  under  a  contract 
dated  April  1,  1876.  The  declaration  contained  three  special 
and  the  common  counts.  The  first  special  count  avers  the 
making  of  the  written  contract,  by  which  the  plaintiffs  guar- 
anteed to  the  defendant,  for  the  period  of  five  years  from  the 
date  thereof,  the  exclusive  right  to  make  and  sell  certain  im- 
proved pincers,  mentioned  in  letters  patent  from  the  United 
States  to  said  Strong,  in  consideration  for  which  the  defend- 
ant was  to  pay  the  plaintiffs  a  royalty  of  $1.44  for  each  gross 
of  said  pincers  made  and  sold  by  him  during  that  time,  pay- 
ment to  be  made  quarterly.  The  contract,  which  was  set 
out  in  licec  verba,  contained  this  clause :  "And  said  party 
of  the  second  part  hereby  agrees  to  keep  an  accurate  book 
account  of  the  number  of  said  pincers  made  and  sold  by  him, 
and  render  a  true  statement  therefrom  to  the  first  party  at 
the  end  of  each  quarter,  such  statement  of  account  to  be 
verified  by  affidavit  by  the  party  of  the  second  part ;  and  also 
agrees  to  pay  the  royalty  on  at  least  2500  dozen  of  said 
pincers  each  year,  and  in  default  thereof  this  contract  may, 
at  the  option  of  said  party  of  the  first  part,  be  declared  null 
and  void."  It  further  provided  that  one-half  of  the  royalty 
on  the  2500  dozen  should  be  paid  to  each  of  the  parties  of 
the  first  part,  and  all  in  excess  of  that  should  be  paid,  sixty 
per  cent  to  Strong,  and  forty  per  cent  to  Young.  The  count 
concluded  by  alleging  that  on  April  1,  1880,  there  became 
due  from  the  defendant  to  plaintiffs,  $1000,  under  the  terms 
of  said  contract.  The  second  count  states  that  plaintiffs  had 
granted  the  defendant  the  privilege  of  making  and  selling 
said  invention ;  that  he  had  agreed  to  pay  them  a  royalty  of 
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$1.44  on  each  gross  made  and  sold,  and  that  he  had  made 
and  sold  to  the  amount  of  $100,000,  and  owed  plaintiffs  there- 
for $1000.  The  third  count  alleges  that  on  April  1,  1876, 
plaintiffs  had  granted  defendant  the  said  exclusive  right,  etc., 
for  five  years,  and  that  in  consideration  thereof  he  had  agreed 
to  pay  them  each  year  a  royalty  on  30,000,  at  $1.44  per 
gross,  and  that  by  virtue  of  such  agreement  he  owed  them 
$1000  on  April  1,  1880. 

During  the  trial  the  defendant  offered  to  prove  that  he 
had  only  made  9135  pincers,  and  to  rebut  any  inference  of  a 
ratification  of  the  contract  he  offered  to  show  when  he  quit 
making  such  pincers,  which,  on  objection,  the  court  refused 
to  admit,  and  the  defendant  excepted. 

There  was  evidence  that  one  of  the  plaintiffs  took  the  draft 
of  the  contract  to  add  thereto  what  share  of  the  payments 
each  was  to  have,  as  between  the  plaintiffs,  and  to  have  three 
copies  thereof  prepared  for  execution,  and  that  such  plaintiff 
told  the  defendant  that  the  copies  produced  were  copies  of 
the  original,  except  as  to  such  addition,  and  that  defend- 
ant thereupon  signed  such  copies  without  reading  the  same 
through.  From  the  original  draft  introduced  in  evidence 
it  appeared  that  the  contract,  as  executed,  was  not  a  copy 
thereof,  as  stated.  The  plaintiffs  denied  that  any  such  rep- 
resentations were  made  to  induce  the  defendant  to  sign  the 
contract. 

On  behalf  of  the  plaintiffs  the  court  instructed  the  jury 
as  follows : 

"The  court  instructs  the  jury  that  the  law  requires  of  every 
person  the  exercise  of  reasonable  prudence  and  caution  in 
the  affairs  of  life,  and  the  law  requires  that  before  relieving 
a  party  from  a  contract  on  the  ground  of  fraud  in  obtaining 
its  execution,  it  should  appear,  from  the  evidence,  that  on 
entering  into  such  contract  he  exercised  reasonable  care  and 
prudence  to  learn  its  nature  and  contents  before  he  signed 
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it ;  and  the  jury  are  further  instructed  that  if  they  find,  from 
the  evidence,  that  the  defendant  could  read  at  the  time  he 
signed  the  contract  sued  on,  then  it  was  the  duty  of  the  de- 
fendant to  read  such  contract  for  himself  before  he  signed 
it,  unless  the  jury  believe,  from  the  evidence,  that  he  was 
induced  not  to  do  so,  without  the  want  of  reasonable  prudence 
and  caution  on  his  part,  by  willfully  false  statements  of  the 
plaintiffs,  or  one  of  them,  that  it  was  a  true  copy  of  the  draft 
made  by  the  defendant's  attorney,  except  as  to  the  division 
of  a  portion  of  the  royalty;  and  if  the  jury  find,  from  the 
evidence,  that  the  defendant  was  able  and  had  full  oppor- 
tunity to  read  such  written  contract  before  he  signed,  and 
was  not  induced  to  forego  reading  it  by  willfully  false  state- 
ments of  the  plaintiffs,  or  either  of  them,  or  that  defendant, 
under  all  the  facts  and  circumstances  shown  by  the  evidence, 
did  not  exercise  reasonable  prudence  and  caution  in  not 
reading  such  written  contract  for  himself  before  he  signed 
it,  then  the  court  instructs  the  jury  that  the  defendant  can 
not  now  be  permitted  to  say  that  he  did  not  know  what  was 
contained  in  said  contract  when  he  signed  it,  and  the  jury 
should  find  that,  when  made,  said  contract  became  binding 
on  the  defendant." 

— To  the  giving  of  which  instruction  the  defendant  excepted, 
and  asked  the  court  to  instruct  the  jury  as  follows,  without 
the  words  in  brackets : 

"1.  The  jury  are  instructed,  that  as  between  the  parties 
fraud  vitiates  all  contracts ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  defendant  and  plaintiffs  made  an  agree- 
ment in  regard  to  the  matters  in  issue ;  that  after  the  terms 
of  said  agreement  were  settled  defendant  caused  a  draft  of 
said  agreement  to  be  made  and  submitted  to  plaintiffs,  and 
they  approved  it,  but  asked  to  add  a  clause  concerning  a 
division  of  payments  between  themselves;  that  defendant 
consented,  and  plaintiffs  took  the  draft  away,   agreeing  to 
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copy  it  with  the  addition  above  named  only,  and  returned 
with  papers  which  they  represented  to  defendant  were  such 
copies,  with  that  addition  only ;  that  defendant  [in  good  faith 
relied  upon  said  representations,  and]  was  deceived  by  such 
representations,  and  thereby  induced  to  and  did  sign  said 
papers  without  reading  them,  [and  was  not  himself  guilty  of 
the  want  of  reasonable  prudence  and  caution  in  not  reading 
such  papers ;]  and  if  the  jury  further  believe,  from  the  evi- 
dence, that  such  representations  were  false,  and  that  plaintiffs 
had  put  into  such  alleged  copies  conditions  not  in  the  said 
draft,  and  not  known  or  consented  to  by  the  defendant,  and 
that  the  contract  sued  on  [in  this  case]  is  one  of  the  papers 
to  which  the  defendant's  signature  was  so  obtained,  then  the 
jury  should  find  for  the  defendant. 

"2.  The  court  further  instructs  the  jury  that  the  provision 
in  the  contract  sued  on,  requiring  the  defendant  to  verify  his 
quarterly  statements  by  affidavits,  and  the  clause,  'and  also 
agrees  to  pay  the  royalty  on  at  least  2500  dozen  of  said  pincers 
each  year,'  are  material  conditions  not  in  the  draft  offered 
in  evidence  [by  the  defendant ;]  and  the  jury  are  instructed 
that  the  question  of  the  materiality  of  these  conditions  is  for 
the  court,  and  not  for  the  jury,  and  the  jury  must,  on  this 
point,  be  governed  by  the  instructions  of  the  court ;  and  if 
they  believe,  [from  the  evidence,]  that  the  signature  of  de- 
fendant to  the  contract  sued  on  was  obtained  in  the  manner 
set  forth  in  the  first  instruction  for  the  defendant,  they  should 
find  for  the  defendant,  even  though  they  should  be  of  the 
opinion  that  there  was  no  material  difference  between  the  con- 
tract sued  on  and  the  draft  offered  in  evidence  by  defendant. 

"3.  The  jury  are  instructed,  as  a  matter  of  law,  that 
when  two  parties  have  agreed  to  the  terms  of  a  contract  be- 
tween them,  and  it  has  been  reduced  to  writing,  if  one  of  the 
parties  undertakes  to  make  copies  of  the  contract  for  the  sig- 
natures of  the  parties,  he  is  bound  to  do  it  truly ;  and  if  he 
presents  to  the  other  papers  which  he  assures  that  other  are 
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copies  of  such  contract,  it  is  not  negligence  in  that  other  to 
sign  without  reading. 

"4.  The  jury  are  further  instructed  that  if  they  believe, 
from  the  evidence,  that  the  signature  of  the  defendant  was 
obtained  to  the  contract  sued  on  in  the  manner  set  forth  in 
the  first  instruction  given  on  behalf  of  the  defendant,  and  a 
judgment  was  rendered  against  him  for  one  or  more  install- 
ments due  thereon  before  he  discovered  the  fraud,  such  judg- 
ment is  no  bar  to  his  raising  the  defence  of  fraud  to  suits 
brought  for  subsequent  installments. 

"5.  The  jury  are  further  instructed  that  if  they  believe, 
from  the  evidence,  that  plaintiffs  made  the  representations 
described  in  the  first  instruction  given  on  behalf  of  defend- 
ant, and  that  said  representations  were  in  fact  untrue,  then 
it  makes  no  difference  whether  they  knew  of  the  falsity  of 
such  representations,  or  not." 

The  court  refused  to  give  the  third,  fourth  and  fifth  in- 
structions so  asked  by  the  defendant,  and  refused  to  give  the 
first  and  second  instructions  as  asked,  but  modified  them  by 
adding  the  words  in  brackets,  and  gave  them  (the  first  and 
second)  as  modified,  to  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted.  And  thereupon  the  jury  returned  a 
verdict  for  the  plaintiffs  for  $744.  The  defendant  moved  for 
a  new  trial,  which  motion  was  denied,  and  final  judgment 
entered  on  the  verdict.  The  Appellate  Court  for  the  First 
District,  on  appeal,  affirmed  the  judgment  of  the  Superior 
Court,  and  the  defendant  brings  the  case  to  this  court  by  a 
further  appeal. 

Mr.  F.  Q.  Ball,  for  the  appellant: 

When  this  case  was  first  before  the  Appellate  Court,  that 
court  decided  that  there  were  two  material  variations  between 
the  contract  sued  on  and  the  original  draft.  This  became 
res  judicata,  and  was  no  longer  open  to  discussion  in  this 
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case.  Ward  v.  Johnson,  5  Bradw.  30 ;  Older shaiv  v.  Knowles, 
6  id.  330. 

It  is  not  indispensable  to  the  right  to  rescind  a  contract 
that  the  party  making  the  representations  knew  they  were 
false,  provided  they  are  material,  and  the  other  party  had  a 
right  to  rely  upon  them,  and  did,  and  was  deceived.  Allen 
v.  Hart,  72  111.  105. 

If  one  party  is  trusted  to  reduce  the  contract  to  writing, 
he  is  bound  to  do  it  truly,  and  any  variation  from  it  materi- 
ally affecting  the  other  party,  if  not  known  to  him,  is  a  clear 
fraud.     Botsford  v.  McLean,  45  Barb.  487. 

Messrs.  Smith  &  Burgett,  for  the  appellees : 
The  rejected  evidence  was  wholly  irrelevant.     Appellees 
did  not  contend  that  appellant  had  even  made  one  pincer, — 
they  asked  only  for  the  minimum  royalty  fixed  by  the  con- 
tract. 

To  authorize  the  setting  aside  of  a  written  instrument  on 
the  ground  that  the  character  or  contents  of  it  were  unknown 
to  a  party  when  he  signed  it,  and  that  he  was  deceived  and 
misled  into  executing  it,  the  rule  is,  that  the  facts  must  be 
established  beyond  controversy,  and  not  simply  by  a  prepon- 
derance of  evidence.  Railroad  Co.  v.  Shay,  82  Pa.  St.  198 
Edmunds  Appeal,  59  id.  220 ;  Martin  v.  Berens,  67  id.  460 
Tufts  v.  Lamed,  27  Iowa,  330 ;  Vary  v.  Shay,  36  Mich.  388 
Ranney  v.  McMidlen,  5  Abb.  (N.  C.)  246 ;  Wilson  v.  Deen,  74 
N.  Y.  531;  Albany  City  Bank  v.  Martin,  56  How.  Pr.  500; 
Savings  Inst.  v.  Burdick,  20  Hun,  104;  Moran  v.  McLarty, 
75  N.  Y.  25  ;  McClellan  v.  Sanford,  26  Wis.  595  ;  Kercheval  v. 
Doty,  31  id.  476;  Lavassar  v.  Washburne,  50  id.  200;  Wiles 
v.  Harshaw,  8  Ired.  Eq.  308 ;  MpMahon  v.  Spangler,  4  Eand. 
51 ;  Adams  v.  Robertson,  37  111.  45 ;  Stampofski  v.  Hooper, 
86  id.  321;  Faucettv.  Currier,  115  Mass.  20;  109  id.  79; 
2  Wharton  on  Evidence,  sees.  934,  1243;  80  111.  28;  78  id. 
342. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  case  has  been  twice  tried  in  the  Superior  Court  of 
Cook  county,  the  first  trial  resulting  in  a  judgment  in  favor 
of  the  defendant,  which  was  reversed  by  the  Appellate  Court 
for  the  First  District,  and  the  cause  remanded.  {Strong  et  al. 
v.  Linington,  8  Bradw.  436.)  On  the  cause  being  remanded 
another  trial  was  had,  resulting  in  a  verdict  and  judgment 
in  favor  of  the  plaintiffs,  and  this  last  judgment  has  been 
affirmed  by  the  Appellate  Court. 

It  is  contended  by  the  appellant,  that  the  Appellate  Court, 
by  its  judgment  when  this  case  was  first  before  it,  decided 
that  there  were  tivo  material  variations  between  the  contract 
sued  on  and  the  original  draft  thereof,  and  that  the  question 
of  the  materiality  of  these  variations  became  res  judicata, 
and  was  no  longer  open  to  discussion  either  in  the  Superior 
or  in  this  court.  The  judgment  of  the  Appellate  Court  can 
have  no  such  effect  in  this  case,  for  the  reason  that  it  was 
not  final.  The  defendant  below  (appellant  here)  could  not 
have  maintained  an  appeal  or  writ  of  error  to  review  that 
judgment  of  the  Appellate  Court,  and  the  appellees  here 
could  not  have  their  own  judgment  reversed,  and  it  not  being 
final  as  to  one  party,  could  not  be  so  held  as  to  the  other. 
If  one  party  is  concluded  by  a  judgment,  the  other  must  be 
equally  concluded. 

On  the  trial  the  defendant  offered  to  prove  that  he  only 
made  9135  pincers,  and  that  he  ceased  to  manufacture  them 
after  a  certain  time,  which,  on  objection,  the  court  refused  to 
allow.  Under  the  contract  upon  which  the  suit  was  brought 
the  defendant  was  bound  to  pay  to  the  plaintiffs  a  royalty  of 
$1.44  per  gross  on  at  least  2500  dozen  of  pincers  each  year, 
whether  he  made  and  sold  that  many  or  not,  and  consequently 
the  proposed  and  rejected  evidence,  as  the  case  was  presented 
to  the  court,  was  wholly  irrelevant,  and  there  was  no  error  in 
refusing  to  hear  the  same. 
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The  appellant  also  urges  that  the  Appellate  Court  erred  in 
not  reversing  the  judgment  of  the  Superior  Court  for  error  in 
respect  to  the  instructions  given  and  refused.  Complaint  is 
made  as  to  the  first  instruction  given  for  the  plaintiffs,  which 
is  to  the  effect  that  a  party  executing  a  written  contract  should 
exercise  reasonable  care  and  prudence  to  learn  its  nature  and 
contents  before  signing  it,  by  reading  the  same,  if  capable  of 
reading,  and  that  he  would  not  be  excused  for  his  want  of  care 
and  prudence  in  signing  a  contract  without  reading  it,  unless 
he  was  induced  to  do  so  by  willfully  false  statements  of  the 
party  procuring  his  signature.  It  is  evident  that  the  defend- 
ant here  was  seeking  to  avoid  his  contract  for  fraud  on  the 
part  of  the  plaintiffs,  or  one  of  them.  This  is  quite  apparent 
from  the  defendant's  first  instruction,  to  the  effect  that  fraud 
vitiates  all  contracts.  At  law  an  intent  to  deceive  must  exist 
to  constitute  actual  fraud.  Eepresentations,  though  untrue, 
if  not  made  with  a  knowledge  of  their  falsity,  can  not  be  said 
to  constitute  fraud  where  the  contracting  parties  occupy  no 
i  fiduciary  relation  or  position  of  confidence  or  trust  towards 
each  other.  (Sims  v.  Klein,  Breese,  234,  *302  ;  White  v.  Wat- 
kins,  23  111.  480;  Allen  v.  Hart,  72  id.  104;  Fauntleroy  et  al. 
v.  Wilcox  et  al.  80  id.  477 ;  Merw'ui  v.  Arbuckle,  81  id.  501  ; 
Tone  v.  Wilson  et  al.  id.  529 ;  Wharf  v.  Roberts,  88  id.  426  ; 
St.  Louis  and  Southeastern  Ry.  Co.  v.  Rice,  85  id.  406.)  The 
use  of  the  word  "willfully, "  in  relation  to  the  statements  relied 
on  in  this  case  as  constituting  fraud,  can  not  vitiate  the  in- 
struction. The  statements  to  which  this  word  is  applied  were 
claimed  to  have  been,  that  the  triplicates  presented  for  execu- 
tion were  correct  copies  of  the  original  draft  of  the  contract, 
except  as  to  a  matter  not  affecting  the  defendant's  interest 
in  the  least,  and  if  they  were  false,  the  party  making  them 
must  have  known  their  falsity. 

No  error  is  perceived  in  the  modification  of  the  appellant's 
first  and  second  instructions,  nor  in  refusing  the  others. 
What  has  been  said  in  regard  to  the  plaintiffs'  first  instruc- 
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tion  applies  to  the  defendant's  fifth  instruction.  What  is 
negligence  in  signing  a  contract  without  reading  the  same,  is 
not  a  question  of  law,  but  one  of  fact  for  the  jury,  to  be 
judged  of  from  the  peculiar  facts  and  circumstances  of  each 
case.  In  such  a  case  it  is  hardly  proper  to  select  certain 
facts,  and  tell  the  jury  that  they  afford  no  evidence  of  negli- 
gence or  want  of  proper  and  reasonable  care. 

Without  noticing  every  point,  it  is  sufficient  to  say  that  we 
find  no  error  in  the  record  calling  for  a  reversal,  and  the  judg- 
ment of  the  Appellate  Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


Sarah  M.  Palmer 

v. 

Thomas  Snell. 

Filed  at  Springfield  September  27,  1884. 

1.  Pttbchaseb  from  mortgagor — whether  he  can  avail  of  a  promise  by 
the  mortgagee  to  the  mortgagor  to  make  a  release.  A  verbal  promise  by 
the  mortgagee  to  the  mortgagor,  to  release  one  of  several  mortgaged  tracts 
in  the  event  of  a  sale  of  the  same  by  the  latter,  can  not  be  enforced  by  a 
purchaser  of  such  tract  under  execution,  who,  after  his  purchase,  receives 
a  deed  from  the  mortgagor  without  any  consideration,  where  the  land  is  not 
purchased  in  reliance  on  such  promise,  and  the  purchaser  in  no  way  altered 
his  condition  in  expectation  of  such  release. 

2.  Decbee— as  against  one  not  a  party.  On  the  foreclosure  of  a  mort- 
gage a  purchaser  from  the  mortgagor  of  one  of  several  mortgaged  tracts  is  not 
entitled  to  a  decree  requiring  a  purchaser  of  the  other  tracts,  who  assumed 
payment  of  the  mortgage,  to  pay  the  same,  when  the  latter  is  not  made  a 
party  to  the  suit.  A  decree  can  not  be  rendered  against  one  not  made  a  party 
to  the  suit  either  by  the  original  bill  or  by  cross-bill. 

3.  Maeshaling  assets— compell ing  mortgagee  to  first  exhaust  a  par- 
ticular security.  The  rule  of  equity  which  compels  a  resort  to  a  particular 
one  of  two  funds  for  a  creditor's  benefit,  in  favor  of  another  who  can  reach 
but  one  of  them,  will  not  be  enforced  when  it  trenches  upon  the.  rights  or 
operates  to  the  prejudice  of  the  party  entitled  to  the  double  fund. 

11—111  III. 
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4.  A  mortgagee's  right  to  a  prompt  foreclosure  of  his  mortgage  will  not  be 
impeded  or  delayed  by  compelling  him  to  first  resort  to  a  personal  remedy 
he  may  have  against  a  purchaser  of  a  portion  of  the  mortgaged  premises  from 
the  mortgagor,  who  assumes  payment  of  the  mortgage  debt.  The  most  that 
the  subsequent  purchaser  of  the  remaining  portion  of  the  land  can  ask,  is  to 
have  the  mortgaged  premises  sold  in  the  inverse  order  of  alienation. 

5.  Limitation — act  of  1839 — as  between  holder  of  equity  of  redemption 
and  mortgagee.  A  purchaser  of  the  equity  of  redemption  from  a  mortgagor 
can  not  invoke  the  Limitation  act  of  1839  to  defeat  a  foreclosure  of  the  mort- 
gage.    That  statute  does  not  apply  to  such  a  case. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  De Witt 
county ;  the  Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  T.  F.  Tipton  &  Son,  for  the  appellant : 

The  court  erred  in  not  releasing  the  ten  acres,  as  asked. 
Where  one  person  enters  into  a  simple  contract  with  another 
for  the  benefit  of  a  third  person,  the  latter  may  maintain  an 
action  for  a  breach  of  such  contract,  and  such  contract  is  not 
within  the  Statute  of  Frauds.  Brown  v.  Short,  19  111.  88; 
Beasley  v.  Webster,  64  id.  465 ;  Babbermann  v.  Wiskamp,  54 
id.  179 ;  Steele  v.  Clark,  77  id.  473  ;  Eddy  v.  Boberts,  17  id. 
505;  Bunn  v.  Strait,  19  id.  89;  Bristow  v.  Lane,  21  id.  194. 

Where  a  person  takes  a  conveyance  of  land  from  a  mort- 
gagor, containing  a  provision  that  he  is  to  assume  and  pay  the 
mortgage  debt,  the  holder  of  the  mortgage  debt  may  enforce 
payment  of  him  personally.  Hayward  v.  Gunn,  82  111.  390 ; 
Irvin  v.  Wood,  37  id.  512  ;  Cumberland  v.  Codrington,  3  Johns. 
Ch.  254 ;  Doiv  v.  Peters,  3  Edw.  Ch.  140 ;  Burr  v.  Beers,  24 
N.  Y.  178. 

WThere  the  owner  of  land  mortgages  it,  and  afterwards  sells 
and  conveys  it  subject  to  the  mortgage,  and  the  purchaser 
assumes  the  mortgage  as  a  part  of  the  purchase  money,  the 
latter  becomes  personally  liable  for  the  payment  of  the  debt 
of  the  former  to  the  holder  of  the  mortgage.  Hartley  v.  Har- 
rison, 24  N.  Y.  170;  Russell  v.  Bister,  3  Seld.  171;  Halsey 
v.  Bead,  9  Paige,  446 ;  Marsh  v.  Pike,  10  id.  595 ;  Cornell  v. 
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Prescott,  2  Barb.  16 ;  Bhjer  v.  Munholland,  2  Sandf.  Ch.  478 ; 
Ferris  v.  Crawford,  2  Denio,  595. 

A  decree  for  a  deficiency  may  also  be  had  over  against  a 
grantee  from  the  mortgagee.  Halsey  v.  Read,  9  Paige,  446 ; 
Curtis  v.  Tyler,  id.  432;  King  v.  Whitely,  10  id.  465;  Vail  v. 
Foster,  4  Comst.  312;  Belmont  v.  Cornan,  22  N.  Y.  438. 

The  undertaking  of  the  grantee  to  pay  the  incumbrance  is 
a  collateral  security  acquired  by  the  mortgagor,  which  inures, 
by  equitable  subrogation,  to  the  mortgagee.  Burr  v.  Beers, 
24  N.  Y.  178 ;  Trotter  v.  Hughes,  12  id.  74;  1  Jones  on  Mort- 
gages, sec.  755 ;  Thompson  v.  Thompson,  4  Ohio,  333 ;  Van- 
Meters  v.  Van  Meters,  3  Gratt.  148 ;  Schlake  v.  Greaud,  19 
La.  Ann.  125;  Klapiuorth  v.  Dressier,  2  Beasley,  62. 

Where  a  purchaser  from  a  mortgagor  assumes  the  debt  as 
a  part  of  the  purchase  money,  the  law  implies  a  promise  on 
his  part  to  indemnify  the  grantee  against  the  mortgage  debt. 
Sheeler  v.  Hardin,  25  Ind.  2S6 ;  Gale  v.  Wilson,  5  Bep.  667 ; 
Jeivett  v.  Draper,  6  Allen,  434 ;  Braman  v.  Dawes,  12  Cush. 
227;   Townsend  v.  Ward,  27  Conn.  610. 

A  creditor  having  two  funds  to  which  he  may  resort  for 
payment,  may  be  required  to  first  exhaust  the  one  in  which 
he  has  an  exclusive  interest.  Ladd  v.  Griswold,  4  Gilm.  25 ; 
Wise  v.  Shepherd,  13  111.  41 ;  Hunter  v.  Whitfield,  89  id.  229; 
Bispham's  Eq.  398,  sec.  340. 

Mr.  B.  A.  Lemon,  for  the  appellee : 

Adams  and  Kitchen  are  not  parties  to  this  suit,  and  were 
not  necessary  parties,  for  the  reason  they  had  no  interest. 

The  mortgagor  can  make  no  disposition  of  the  mortgaged 
premises  which  can  in  any  manner  interfere  with  or  impair 
the  mortgagee's  right  to  a  prompt  foreclosure.  Meacham  v. 
Steele,  93  111.  135. 

The  rale  for  marshaling  assets  is  never  enforced  where  it 
trenches  upon  the  rights  or  operates  to  the  prejudice  of  the 
party  holding  the  double  fund,  or  works  injustice.     (Sweet  v. 
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Bedhead,  76  111.  374.)  This  rule  has  been  fully  recognized 
and  applied  by  requiring  the  sale  of  mortgaged  premises  in 
the  inverse  order  of  alienation.  Matteson  v.  Thomas,  41  111. 
110 ;  Iglehart  v.  Crane,  42  id.  261 ;  Baird  v.  Jackson,  98  id. 
78  ;   Warner  v.  DeWitt  Nat.  Bank,  4  Bradw.  305. 

The  proposition  to  release  was  a  mere  gratuitous  offer,  not 
acted  on.  Bush  v.  Sherman,  80  111.  160;  Bigelow  on  Estop- 
pel, 480,  560. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Thomas  Snell  filed  his  bill  in  equity,  in  the  circuit  court 
of  DeWitt  county,  to  foreclose  a  mortgage  upon  three  small 
tracts  of  land.  The  mortgage  was  originally  given  by  one 
Smith  Taylor  and  wife,  to  one  William  B.  Smith,  to  secure  a 
debt  of  $4500.  The  mortgagee  sold  and  assigned  the  mort- 
gage notes  to  one  George  Dietrich,  and  the  latter  sold  and 
assigned  them  to  Snell.  All  the  defendants  were  duly  served, 
and  the  bill  taken  for  confessed  against  them,  except  Sarah 
M.  Palmer,  who  appeared  and  answered  the  bill,  and  filed  a 
cross-bill,  admitting  the  execution  of  the  notes  and  mortgage, 
and  the  assignments,  as  alleged,  and  setting  forth  that  her 
late  husband,  Ezekiel  H.  Palmer,  in  his  lifetime,  and  after  the 
execution  of  the  mortgage,  purchased  from  the  mortgagor  the 
ten-acre  tract  of  land  described  in  the  mortgage,  and  that  there 
was  a  verbal  agreement  between  the  mortgagor  and  mortgagee 
for  the  release  of  that  ten  acres  from  the  mortgage  upon  pay- 
ment of  a  certain,  portion  of  the  mortgage  debt ;  that  the  mort- 
gagor did  make  that  payment,  as  agreed,  but  that  the  release 
was  never  made ;  that  Ezekiel  H.  Palmer  afterward  died 
testate,  leaving  said  Sarah  M.  Palmer  his  widow,  who  is  his 
executrix  and  sole  devisee.  The  circuit  court,  on  hearing, 
entered  a  decree  of  foreclosure  as  to  all  the  mortgaged  prem- 
ises except  said  ten  acres,  and  as  to  that  granted  the  prayer 
of  the  cross-bill,  cancelling  the  mortgage  as  to  that  tract. 
This  decree  was  reversed  by  the  Appellate  Court  for  the  Third 
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District,  and  upon  the  cause  being  remanded  to  the  circuit 
court,  a  hearing  was  again  had,  and  a  decree  of  foreclosure 
ordering  sale  in  the  inverse  order  of  their  alienation  as  to  all 
the  mortgaged  premises  was  entered.  This  second  decree  was 
affirmed  by  the  Appellate  Court,  and  the  present  appeal  taken 
by  Sarah  M.  Palmer  to  this  court. 

The  alleged  agreement  for  a  release  of  the  ten  acres  from 
the  mortgage  was  of  too  vague  and  indefinite  a  character  to 
entitle  it  to  be  relied  upon.  All  the  testimony  respecting  it 
is  that  of  Taylor,  the  mortgagor,  who  states  that  at  a  con- 
versation with  Smith,  the  mortgagee,  the  latter  agreed  to 
release  the  ten  acres  if  he  (Taylor)  had  a  chance  to  sell  it, 
and  would  pay  a  certain  amount  of  the  debt ;  that  he  had 
sold  it  to  one  Colliver,  but  when  they  came  to  close  the  trade 
"Palmer  came  in  with  a  judgment  and  stopped  the  sale;" 
that  he  paid  the  money  to  Smith  he  agreed  to  pay ;  that  he 
told  Palmer  of  the  agreement  with  Smith  for  a  release,  and 
Palmer  said  he  would  get  the  release  from  Smith.  Taylor 
made  a  deed  of  the  ten  acres  to  Palmer,  but  received  no  con- 
sideration for  it.  The  deed  was  made  June  18,  1868.  The 
sheriff's  deed  to  Palmer  of  the  land,  made  under  execution 
sale  against  Taylor,  bears  date  June  9,  1868, — so  that  it 
appears  Taylor  did  not  sell  the  land  to  Palmer,  but  the  sheriff 
sold  it  to  him,  under  an  execution  in  favor  of  Palmer,  against 
Taylor,  and  that  after  the  title  had  become  vested  in  Palmer 
by  the  making  of  the  sheriff's  deed,  Taylor  made  a  deed  for 
the  land  to  Palmer,  receiving  nothing  therefor.  Palmer,  then, 
did  not  purchase  the  land  in  reliance  upon  any  agreement  to 
release.  His  purchase  under  execution  did  not  at  all  come 
within  the  purview  of  the  alleged  agreement  to  release.  The 
alleged  agreement  was  to  release  the  ten  acres  if  the  mort- 
gagor found  an  opportunity  to  sell  it, — the  mortgagee  evi- 
dently being  willing,  in  such  a  case,  to  aid  the  mortgagor, 
and  may  be  benefit  himself,  in  enabling  the  mortgagor  to 
realize  upon  some  of  the  property.     To  release  upon  an  exe- 
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cution  sale  against  the  mortgagor  would  not  come  within  the 
contemplation  of  such  an  agreement,  and  a  purchaser  at  such 
a  sale  would  have  no  right  to  rely  upon  an  agreement  of  that 
kind.  Palmer  paid  nothing  upon  the  expectation  of  such  a 
release  to  be  made, — did  no  act  and  in  no  way  altered  his 
condition  upon  such  expectation,  more  than  to  gratuitously 
accept  a  deed  for  land  to  which  he  already  had  the  title. 
We  perceive  no  equity  which  entitles  appellant  to  call  for  a 
release  of  the  ten  acres  from  the  mortgage. 

Appellant  makes  a  claim,  which  is  manifestly  without  foun- 
dation, that  there  should  first  have  been  resort  to  other  holders 
of  the  equity  of  redemption  as  having  assumed  the  payment 
of  the  mortgage  debt,  or  that  she  should  have  been  subro- 
gated, to  the  mortgagee's  claim  of  personal  liability  against 
them.  Taylor,  the  mortgagor,  sold  and  conveyed  a  part  of 
the  mortgaged  premises  to  Parker  S.  Adams,  the  deed  con- 
taining a  covenant  that  the  grantee  assumed  to  pay  the  mort- 
gage debt,  and  Adams  afterward  conveyed  the  same  lands 
to  John  Kitchen,  with  a  similar  covenant  in  the  deed,  and 
Kitchen  still  afterward  conveyed  to  James  T.  Snell,  but  with- 
out any  such  covenant  in  the  deed,  and  no  agreement  of  any 
kind  to  that  effect.  Adams  and  Kitchen  are  not  parties  to 
this  suit,  and  of  course  there  could  be  no  decree  against  them. 
The  witness  John  Kitchen,  in  his  deposition,  does  say  some- 
thing about  James  T.  Snell  assuming  the  mortgage  debt,  but 
his  testimony  is  very  loose  and  carelessly  given,  and,  taken 
altogether,  shows  quite  clearly  that  there  was  no  assumption 
by  Snell  of  payment  of  the  mortgage  debt, — nothing  more 
than  buying  the  land  subject  to  the  incumbrance.  But  even 
had  James  T.  Snell  assumed  the  payment  of  the  mortgage 
debt,  so  as  to  have  given  a  right  of  resort  to  him,  personally, 
to  the  mortgagee  for  the  mortgage  debt,  the  rule  here  invoked, 
which  compels  a  first  resort  to  a  particular  one  of  two  funds 
for  a  creditor's  benefit,  who  can  reach  but  one  of  them,  would 
not  be  applied  in  such  a  case  as  this,  so  as  to  require,  first, 
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the  exhaustion  of  the  personal  remedy  against  Snell.  This 
rule  will  not  be  enforced  whenever  it  will  trench  upon  the 
rights  or  operate  to  the  prejudice  of  the  party  entitled  to  the 
double  fund.  (Sweet  v.  Redhead,  76  111.  374.)  The  mort- 
gagee's right  to  a  prompt  foreclosure  of  his  mortgage  is  not 
to  be  impeded  by  compelling  a  first  resort  to  any  personal 
remedy  the  mortgagee  may  have.  Further,  the  cross-bill  does 
not  claim  any  such  affirmative  relief  as  that  which  we  have 
just  considered,  neither  are  any  facts  set  forth  in  the  cross- 
bill, or  in  the  answer,  upon  which  any  such  relief  could  be 
predicated.  The  rule  for  the  marshaling  of  assets  has  been 
applied  in  the  decree  in  this  case,  which  directs  that  the  tract 
in  which  appellant  has  an  interest  be  offered  for  sale  last  and 
the  other  tracts  first.    This  is  all  to  which  appellant  is  entitled. 

There  is  evidently  nothing  in  the  case  entitling  appellant, 
the  holder  of  the  equity  of  redemption,  to  set  up  seven  years' 
possession  and  payment  of  taxes  upon  the  land,  in  bar  of  the 
foreclosure  of  the  mortgage.  The  Limitation  law  of  1839  has 
no  application  to  such  a  case.    Hagan  v.  Parsons,  67  111.  170. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Daniel  Davidson 

v. 
John  Reed  et  al. 


Filed  at  Springfield  September  27,  18S4. 

1.  Dedication — how  made  to  appear.  A  dedication  of  land  to  the  pub- 
lic for  any  public  use  may  be  shown  by  grant,  by  user,  or  by  the  acts  and 
declarations  of  the  owner,  coupled  with  evidence  of  acceptance  by  the  public. 
But  to  be  availing,  there  must  be  evidence  of  an  intent  to  dedicate.  No  par- 
ticular form  or  ceremony  is  necessary.  All  that  is  required  is  the  assent  of 
the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  public  purposes 
intended  by  the  person  claimed  to  have  made  the  dedication. 
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2.  Same  —  dedication  of  ground  for  burial  purposes  —  whether  estab- 
lished. Where  the  owner  of  a  quarter  section  of  land  as  early  as  1844  buried 
a  child  in  a  corner  thereof,  since  which  time  the  same  has  always  been  used 
by  the  people  of  the  neighborhood  as  a  public  burying  place,  and  the  declara- 
tions of  such  owner  showed  an  intent  to  devote  the  land  to  such  use,  and  the 
subsequent  owners  of  the  quarter  section  of  land  made  no  objection  to  such 
use,  but  recognized  the  same  as  a  public  burial  place,  it  was  held,  that  these 
facts  were  sufficient  to  show  a  dedication  of  the  land  so  used,  to  the  public, 
for  a  place  for  the  interment  of  the  dead. 

3.  Injunction — to  prevent  defacing  and  meddling  with  graves.  A  court 
of  equity  will  enjoin  the  owner  of  land  from  defacing  and  meddling  with 
graves  on  land  dedicated  to  the  public  for  burial  purposes,  at  the  suit  of  any 
parties  having  deceased  relatives  or  friends  buried  therein. 

4.  Parties — on  bill  to  protect  burying  ground.  Two  persons,  residents 
in  the  neighborhood  of  a  public  burying  ground,  having  friends  buried  there, 
filed  a  bill  to  enjoin  the  party  owning  the  tract  of  land  on  which  it  was  located 
from  defacing  the  graves,  and  to  preserve  the  ground  for  the  public  use  for 
burial  purposes:  Held,  that  they  could  maintain  the  bill  in  their  names, 
for  the  benefit  of  themselves,  as  well  as  if  all  others  directly  interested  had 
joined. 

Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

Messrs.  Clark  &  Clark,  for  the  plaintiff  in  error. 

Messrs.  Craig  &  Craig,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  to  enjoin  Daniel  David- 
son, the  defendant,  from  defacing  or  meddling  with  certain 
graves  in  an  alleged  grave  yard  in  Cumberland  county,  on 
land  belonging  to  the  defendant.  The  bill  also  prayed  for  a 
decree  declaring  that  the  burying  ground  had  been  dedicated 
to  the  public.  Upon  a  hearing  on  the  bill,  answer,  replica- 
tion and  evidence,  the  court  rendered  a  decree  as  prayed  for 
in  the  bili,  and  the  defendant  sued  out  this  writ  of  error. 

It  is  contended  by  the  defendant  that  the  evidence  was  not 
sufficient  to  establish  the  fact  that  the  land  in  question  had 
been  dedicated  to  the  public  for  a  burying  ground.     What 
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shall  constitute  a  dedication  of  land  to  the  public  has  been 
considered  and  determined  by  this  court  in  several  cases.  In 
Marcy  v.  Taylor,  19  111.  635,  it  was  held  that  dedication  of  a 
highway  may  be  proven  in  various  ways, — by  grant,  by  user, 
or  by  the  acts  and  declarations  of  the  owner, — and  that  no 
particular  time  is  necessary  for  evidence  of  dedication,  but  to 
be  availing  there  must  be  an  intent  to  dedicate.  In  Rees  v. 
City  of  Chicago,  38  111.  327,  it  was  also  held  that  a  dedication 
is  to  be  proved,  not  alone  by  a  deed,  but  by  matter  in  pais, 
consisting  of  the  acts  and  accompanying  declarations  of  the 
owners  of  the  land  alleged  to  be  dedicated.  Such  acts, 
coupled  with  evidence  of  acceptance  by  the  public,  may  make 
a  case  of  dedication.  In  City  of  Cincinnati  v.  White's  Lessee, 
6  Pet.  431,  it  is  declared  that  no  particular  form  or  ceremony 
is  necessary  in  the  dedication  of  land  to  public  use.  All  that 
is  required  is  the  assent  of  the  owner  of  the  land,  and  the 
fact  of  its  being  used  for  the  public  purposes  intended  by  the 
appropriation.  In  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill, 
407,  it  was  held  that  "dedication  *  *  *  is  the  act  of 
devoting  or  giving  property  for  some  proper  object,  and  in 
such  manner  as  to  conclude  the  owner."  It  was  also  held 
that  lands  may  be  dedicated  to  persons  and  charitable  pur- 
poses, as  well  as  for  public  ways,  commons,  and  other  ease- 
ments in  the  nature  of  ways,  so  as  to  conclude  the  owner  who 
makes  the  dedication.  In  Godfrey  v.  City  of  Alton,  12  111. 
29,  in  the  discussion  of  the  question  of  dedication,  it  was 
held  that  the  Statute  of  Frauds  does  not  apply  to  the  dedica- 
tion of  ground  to  the  public.  A  dedication  may  be  made  by 
grant  or  written  instrument.  It  may  be  evidenced  by  acts  and 
declarations,  without  writing.  No  particular  form  is  required 
to  establish  its  validity,  it  being  a  question  of  intention. 

Tested  by  the  principles  announced  in  the  authorities  cited, 
it  only  remains  to  be  seen  whether  the  evidence  authorized 
the  decree  that  the  land  in  question  had  been  dedicated  to 
the  public,  to  be  used  as  a  place  for  the  burial  of  the  dead. 
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James  McKnight  originally  owned  the  south-west  quarter 
of  section  21,  township  10,  north,  range  10,  east,  in  Cumber- 
land county.  The  burying  ground  is  located  near  the  south- 
east corner  of  the  land.  As  early  as  1844  McKnight  buried 
a  child  on  the  land  in  question,  and  since  that  time  it  has 
been  known  as  the  "McKnight  grave  yard, "  and  has  been  used 
by  the  neighborhood  as  a  burying  ground.  While  McKnight 
owned  the  land  he  buried  a  wife  and  two  children  there. 
Eeed  testified  that  McKnight  told  him  "he  expected  the  neigh- 
bors would  want  to  bury  there,  as  we  had  commenced  it." 
He  also  testified  that  he  and  McKnight  talked  of  staking  off 
and  fencing  the  ground,  but  they  neglected  to  do  it.  McKnight 
sold  the  land  to  Ehodes,  and  while  Ehodes  owned  the  land  the 
dead  were  buried  there,  as  before.  He  sold  to  Scott,  and 
Scott  to  Collins,  and  Collins  sold  to  the  defendant.  Collins, 
while  he  owned  the  land,  buried  a  child  in  the  grave  yard. 
Indeed,  from  1844  the  land  in  question  has  been  known,  used 
and  recognized  by  the  different  owners  and  the  public  as  a 
public  burying  ground.  While  Collins  owned  the  land  he 
said  if  the  people  in  the  neighborhood  would  clear  and  fence 
it,  he  would  give  them  a  half  acre.  Ehodes  also,  as  he  tes- 
tified, offered  to  give  the  grave  yard  if  the  people  would  fence 
it.  It  was  also  proven  that  the  defendant  offered  to  give  the 
land  occupied  by  the  graves  if  the  people  would  fence  it. 

The  only  conclusion  to  be  reached  from  all  the  evidence  is, 
that  McKnight,  when  he  owned  the  land,  established  a  grave 
yard,  and  intended  to  dedicate  to  the  public  the  particular 
tract  in  question,  to  be  used  as  a  place  for  the  burial  of  the 
dead.  It  is  true  that  when  he  sold  the  land  no  reservation 
was  made  in  the  deed,  but  the  subsequent  purchasers  all  had 
notice  of  the  existence  of  the  burying  ground,  and  purchased 
subject  to  the  rights  the  public  had  acquired  in  and  to  the 
property.  In  the  case  of  City  of  Cincinnati  v.  White's  Lessee, 
supra,  it  is  said  that  all  that  is  required  is  the  assent  of  the 
owner  of  the  land,  and  the  fact  of  its  being  used  for  the 
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public  purposes  intended  by  the  appropriation.  The  assent 
of  the  owner,  McKnight,  that  the  land  should  be  appropriated 
for  the  burial  of  the  dead,  is  clear  and  manifest.  That  the 
public  accepted  and  used  the  land  for  the  public  purpose  for 
which  it  was  designated  by  the  owner,  is  also  beyond  dispute. 

It  has  been  suggested  that  the  bill  can  not  be  maintained  in 
the  names  of  the  two  complainants.  The  complainants  were 
residents  of  the  neighborhood.  They  had  friends  buried  in 
the  burying  ground,  and  were  thus  interested  in  preserving,  for 
themselves  and  the  public,  the  burying  ground  as  it  had  been 
established,  and  we  are  of  opinion  that  they  had  the  right  to 
sue  in  behalf  of  themselves  and  others  having  a  like  interest. 
(Beatty  <#  Ritchey  v.  Kintz,  2  Pet.  585.)  The  bill  was  brought, 
and  in  our  judgment  properly,  for  the  protection  of  the  rights 
of  the  people  in  that  particular  locality,  and  we  perceive  no 
reason  why  it  may  not  be  maintained  in  the  names  of  a  part 
for  the  benefit  of  all,  as  well  as  if  all  directly  interested  had 
joined  in  the  bill. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  E.  B.  Brewster  et  al. 

v. 

Board  of  Trustees  of  Schools. 

Filed  at  Springfield  September  27,  1884. 

1.  Cokp  oration— legality  of  its  existence — in  what  proceeding  it  may 
be  questioned.  Where  the  legality  of  the  existence  of  a  corporation  is  in- 
tended to  be  questioned,  it  must  be  done  by  a  direct  proceeding  against  it  in 
the  nature  of  a  quo  warranto  or  scire  facias.  Such  question  can  not  be 
tried  in  a  mandamus  proceeding. 

2.  So  in  a  proceeding  by  mandamus  to  compel  the  school  trustees  of  a 
township  to  appoint  appraisers  to  value  school  property  preparatory  to  a  divi- 
sion between  an  old  and  a  new  school  district,  the  court  has  no  jurisdiction 
to  inquire  into  the  legality  of  the  organization  of  the  new  district. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ma- 
coupin county ;  the  Hon.  Wm.  E.  Welch,  Judge,  presiding. 

Messrs.  Corn  &  Shirley,  Messrs.  Einaker  &  Einaker,  and 
Mr.  A.  H.  Bell,  State's  Attorney,  for  the  appellants. 

Messrs.  Palmer,  Chapman  &  Corn,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  a  writ  of  mandamus,  to  compel 
school  trustees  in  a  township  in  Macoupin  county  to  appoint 
appraisers  to  value  school  property  between  an  old  and  new 
school  district.  Defendants  demurred  to  the  petition,  and 
the  circuit  court  held  it  insufficient,  and  dismissed  the  appli- 
cation. 

The  petition  alleged  that  the  school  district  was  formed  of 
portions  of  two  townships, — one  in  Montgomery  county  and 
the  other  in  Macoupin  county ;  that  all  steps  necessary  for 
the  organization  of  the  district  had  been  observed,  under  the 
33d  section  of  the  School  law,  as  amended  in  1881,  (Sess. 
Laws,  140 ;)  that  directors  had  been  elected,  and  other  steps 
taken  to  complete  the  organization ;  that  the  petition  for  the 
new  district  was  presented  to  the  several  boards  of  trustees 
of  schools  of  each  township  in  which  a  portion  of  the  new 
district  lay,  at  their  regular  annual  meetings,  and  the  appli- 
cation was  heard,  and  all  the  boards  of  trustees,  except  that 
of  township  10,  north,  range  6,  west,  concurred  in  granting 
the  prayer  of  the  petitioners ;  that  they  appealed  from  their 
decision  to  the  county  superintendent  of  Macoupin  county ; 
that  he  decided  the  best  interests  of  the  district  required  the 
establishment  of  the  new  district,  and  established  the  same ; 
that  his  order  establishing  the  district  was  recorded  by  the 
several  boards  of  school  trustees,  and  an  election  was  called, 
by  proper  notices,  and  a  board  of  directors  was  elected  in 
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and  for  the  new  district,  and  they  organized  as  a  board  of 
school  directors ;  that  there  was  property  in  the  districts  in 
township  10,  north,  range  3,  west,  to  which  the  new  district 
was  entitled,  and  it  was  the  duty  of  the  board  of  school 
trustees  of  that  town  to  appoint  appraisers  to  value  the  same 
preparatory  to  a  division ;  that  they,  on  a  proper  request, 
had  refused,  and  a  writ  of  peremptory  mandamus  was  prayed. 

It  is  provided  by  section  33,  that  if  on  the  day  of  the  reg- 
ular meeting  of  the  trustees  the  provisions  of  the  section  shall 
have  been  complied  with,  they  shall  hear  the  same,  and  grant 
or  refuse  the  prayer  of  the  petition.  "But  the  petitioners,  or 
the  legal  voters  who  have  appeared  before  the  trustees  at 
the  meeting  when  the  petition  was  considered  and  opposed, 
shall  have  the  right  to  appeal  to  the  county  superintendent 
of  schools,  provided  the  party  appealing  files  with  the  clerk 
of  the  trustees  a  written  notice  of  appeal  within  ten  days  after 
final  action  upon  the  petition  by  the  trustees."  This  provi- 
sion giving  the  appeal  is  very  indefinite  as  to  the  course  to  be 
adopted  on  a  hearing  on  the  appeal.  Nothing  is  prescribed 
as  to  his  action  or  as  to  the  hearing  before  him. 

Various  objections  are  urged  against  the  legality  of  the 
organization  of  the  district.  It  is  urged  that  a  number  of 
essential  acts  to  the  organization  of  a  legal  corporation  are 
wanting.  It  is  claimed  that  inasmuch  as  the  trustees  in 
township  10,  north,  range  6,  west,  rejected  the  petition  for 
the  new  district,  its  organization  was  defeated ;  that  the  33d 
section  of  the  School  law,  as  amended  in  1881,  (Sess.  Laws, 
140,)  relates  alone  to  the  organization  of  school  districts  from 
territory  which  is  all  situated  in  the  same  county,  and  has 
no  reference  to  the  organization  of  districts  of  territory  partly 
situated  in  several  counties ;  that  it  confers  no  such  power, 
and  if  it  does,  there  are  other  irregularities  that  should  defeat 
the  organization.  Under  the  long,  well  established  and  uni- 
form practice  of  this  court,  the  objections  urged  can  not  be 
considered  in  this  collateral  proceeding.     When  the  legality, 
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or,  rather,  the  existence,  of  a  corporation  is  intended  to  be 
questioned,  it  must  be  done  by  a  direct  proceeding  in  the 
nature  of  a  quo  warranto  or  scire  facias.  In  the  case  of 
President  and  Trustees  v.  Thompson,  20  111.  197,  it  was  said: 
"It  is  also  a  general  rule,  that  a  corporation,  acting  as  such, 
can  not  be  questioned  collaterally,  on  the  ground  that  it  has 
not  complied  with  its  charter."  In  the  case  of  Rice  v.  Rock 
Island  and  Alton  R.  R.  Co.  21  111.  93,  it  was  said:  "The 
party  ought  not  to  be  permitted,  in  this  collateral  way,  to 
question  the  regularity  of  the  organization  of.  the  company. 
If  it  has  assumed  to  exercise  corporate  functions  before  it 
had  a  right,  by  law,  to  do  so, — if  it  has  usurped  franchises 
not  granted  by  the  statute, — that  should  be  more  properly 
inquired  into  by  a  direct  proceeding  to  seize  the  franchises 
to  the  people  and  dissolve  the  corporation.  If  in  every  suit 
which  the  company  may  bring  to  enforce  its  rights  it  must 
come  prepared,  over  and  over  again,  to  show  that  its  organi- 
zation was  formal  and  proper,  it  would  lead  to  embarrass- 
ments and  inconveniences  the  most  intolerable."  Again,  in 
Tarbell  v.  Page,  24  111.  46,  it  was  held,  that  "whilst  it  may 
be  true  that  a  failure  to  file  this  certificate  in  the  Secretary 
of  State's  office  may  be  such  a  non-compliance  with  the  law 
as  would  authorize  the  people  to  sustain  a  writ  of  quo  war- 
ranto or  scire  facias,  and  to  oust  the  corporators  from  the 
exercise  of  their  franchises,  it  does  not  necessarily  follow  that 
it  is  not,  as  to  third  persons,  a  corporation," — and  the  case 
of  Rice  v.  Rock  Island  and  Alton  R.  R.  Co.  supra,  was  referred 
to  as  announcing  the  rule  that  the  regularity  of  the  organiza- 
tion of  a  corporation  can  not  be  questioned  in  a  collateral 
proceeding.  Again,  in  the  case  of  Renwick  v.  Hall,  84  111. 
162,  it  was  held  that  chancery  has  no  jurisdiction  when  any 
association  or  number  of  persons  shall,  within  the  State,  act 
as  a  corporation  without  being  legally  incorporated,  to  de- 
termine the  question  whether  such  an  association  is  legally 
incorporated  or  not.     That  question,  it  is  there  said,  may  be 
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tried  by  quo  warranto,  which  is  the  proper  remedy.  That 
was  a  case  like  this,  where  an  effort  had  been  made  to  form 
a  new  school  district  from  territory  in  two  townships.  The 
new  district  had  elected,  as  in  this  case,  a  board  of  directors. 
The  owners  of  real  estate  in  the  old  district  filed  their  bill  in 
equity,  alleging  the  proceedings  in  the  formation  of  the  new 
district  were  irregular  and  illegal,  and  in  contemplation  of 
law  no  new  district  had  been  formed.  The  injunction  was 
dissolved  and  the  bill  dismissed  on  a  hearing,  and  that  decree 
was  affirmed  by  this  court,  on  the  ground  that  equity  had 
no  jurisdiction  to  investigate  the  question.  In  the  case  of 
McCarthy  v.  Lavasche,  89  111.  270,  it  was  also  held  that  the 
legality  of  a  corporation  can  not  be  attacked  in  a  collateral 
proceeding,  and  a  stockholder,  when  sued,  can  not  be  heard 
to  insist  the  law  under  which  the  corporation  was  organized 
was  unconstitutional,  or  the  body  illegally  organized. 

Other  cases  might  be  quoted  as  recognizing  the  rule,  but 
those  referred  to  are  amply  sufficient.  As  early  as  in  1844, 
this  court,  in  the  case  of  Wilmans  v.  Bank  of  Illinois,  1  Gilm. 
667,  announced  the  same  doctrine,  nor  has  it  ever  been  over- 
ruled or  modified,  but  has  been  constantly  adhered  to  until 
the  present  time,  and  the  doctrine  must  govern  this  case. 
A  proceeding  in  mandamus  is  of  no  more  comprehensive  juris- 
diction than  a  court  of  equity,  and  is  as  powerless  to  declare 
a  corporation  is  illegally  organized.  That  proceeding  was 
inaugurated  for  wholly  different  purposes.  We  are  aware  of 
no  case  which  holds  that  in  mandamus  the  court  can  exercise 
any  jurisdiction  belonging  to  the  proceeding  by  quo  ivarranto, 
nor  if  one  could  be  found  could  we,  in  view  of  the  numerous 
decisions  of  this  court,  be  expected  to  yield  to  it  as  authority. 
The  view  we  have  taken  of  the  case  was  not  presented  in  the 
Appellate  Court  or  in  this  court ;  but  the  doctrines  of  the 
cases  to  which  reference  has  been  made  so  clearly  govern 
this  case,  that  we  feel  constrained  to  give  them  application. 
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The  corporation  acting  as  such,  and  exercising  the  fran- 
chises of  a  school  district,  and  its  organization  being  incapable 
of  attack  in  this  proceeding,  the  circuit  court  had  no  power 
to  investigate  that  question,  and  it  erred  in  sustaining  the 
demurrer  to  the  petition,  and  the  Appellate  Court  erred  in 
affirming  the  judgment  of  the  circuit  court,  and  the  judgment 
of  the  Appellate  Court  must  be  reversed. 

Judgment  reversed. 


The  Chicago  Building  Society  et  ah 

v. 

Elizabeth  Haas  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Attorney  and  client — betrayal  of  his  client's  interests  by  the  attor- 
ney— remedy.  An  attorney  at  law,  when  acting  in  good  faith  and  his  client 
makes  no  objection  to  his  management  of  the  cause,  has  the  power  to  waive 
or  withdraw  a  defence  and  consent  to  judgment,  but  not  to  fraudulently  sell 
out  his  client's  interests  to  the  opposite  party;  and  the  courts  will  protect 
suitors  from  the  treachery  of  their  solicitors,  as  far  as  possible. 

2.  Same  —  impeaching  decree  for  fraudulent  collusion  between  one's 
attorney  and  the  adverse  party.  A  litigant's  solicitor,  for  money  received 
from  the  adverse  party,  entered  into  a  stipulation  for  the  entry  of  a  decree 
against  his  client  for  a  much  larger  sum  than  was  due,  without  the  knowledge 
or  consent  of  the  client,  and  withdrew  a  meritorious  defence,  and  allowed  a 
decree  to  be  entered  according  to  the  corrupt  agreement.  The  other  party 
had  notice  of  the  solicitor's  want  of  authority  and  of  his  want  of  fidelity, 
before  taking  the  decree:  Held,  that  the  decree  should  be  set  aside  for  fraud 
in  procuring  the  same. 

3.  Limitation — bill  of  review.  A  party  has  the  same  time  in  which  to 
file  a  bill  of  review  to  set  aside  a  decree  as  he  has  to  prosecute  a  writ  of  error, 
unless  there  be  special  facts  requiring  more  prompt  action. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Mohan,  Judge,  presiding. 
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On  July  11,  1871,  Elizabeth  Haas  filed  her  original  bill  in 
the  circuit  court  of  Cook  county,  against  the  Chicago  Building 
Society  and  one  Luther  L.  Greenleaf,  seeking  to  enjoin  the 
sale  of  her  two  certain  lots  under  two  deeds  of  trust  given  by 
her  and  her  husband  to  Greenleaf.  The  bill  charged  fraud 
and  usury  in  the  several  loans  and  in  the  notes  and  deeds  of 
trust.  After  stating  two  loans,  (one  for  $6000,  on  eight  per 
cent  per  annum  interest,  and  the  other  for  $4000,  on  like 
interest,)  and  the  failure  of  the  society  to  give  her  the  full 
face  of  the  loans,  and  the  giving  of  notes  for  much  larger 
sums  than  the  sums  pretended  to  have  been  in  fact  loaned, 
the  bill  alleged  that  on  or  about  May  14,  1873,  she  made 
arrangements  with  the  secretary  and  treasurer  of  the  society 
for  a  further  loan  of  $4000.  She  and  her  husband  were 
required  to  execute  new  notes  and  trust  deeds  for  the  amount 
of  all  the  loans,  when  she  was  informed  that  the  society  held 
to  her  credit  $3745.89,  from  which  she  drew,  in  checks  and 
cash,  from  May  15,  1873,  up  to  July  3,  1873,  $2048.07,  and 
no  more.  The  new  papers  consisted  of  two  promissory  notes, 
each  dated  May  14,  1873,  payable  to  the  order  of  the  society, 
and  for  the  sum  of  $12,381.60,  making  in  all  $24,763.20  for 
the  three  loans,  and  each  in  installments  of  $103.18,  matur- 
ing monthly,  for  one  hundred  and  nineteen  months,  with  ten 
per  cent  per  annum  interest  on  each  installment  after  due. 
These  two  notes  were  secured  by  two  deeds  of  trust,  given  by 
Mrs.  Haas  and  her  husband  on  two  of  her  lots  in  the  city  of 
Chicago.  The  bill  further  alleged  that  complainant,  by  May 
14,  1873,  paid  back  to  the  society  $6198,  and  that  from  Sep- 
tember 1,  1S72,  to  the  middle  of  July,  1873,  she  received 
from  the  society  the  total  sum  of  $8748.70,  and  no  more,  of 
which  she  paid  back  $2070.40.  The  bill  was  filed  to  have 
an  account  taken  of  the  sum  she  actually  owed  the  society  for 
the  money  actually  advanced  to  her,  with  lawful  interest,  after 
allowing  her  credits  for  all  payments,  and  for  leave  to  redeem 
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the  lots  by  the  payment  of  such  sum,  and  to  enjoin  a  threat- 
ened sale  by  Greenleaf,  the  trustee. 

On  August  1,  1874,  the  defendants  answered,  denying  all 
the  material  allegations  of  the  bill,  and  on  the  11th  day  of  the 
same  month  the  society  filed  its  cross-bill,  making  Valentine 
Haas,  the  husband  of  Elizabeth  Haas,  a  defendant,  seeking 
a  foreclosure  of  the  two  trust  deeds.  Mrs.  Haas  and  her  hus- 
band answered  the  cross-bill,  and  the  cause  was  referred  to 
the  master  to  take  proofs.  On  December  14,  1874,  the  cir- 
cuit court  entered  a  decree  in  the  cases,  dismissing  the  orig- 
inal bill,  and  finding  under  the  cross-bill  that  there  was  due 
from  Mrs.  Haas  and  her  husband  the  sum  of  $24,785.56  to 
the  society  under  the  notes  and  trust  deeds,  and  directed  pay- 
ment by  a  short  day,  and  ordered  a  sale  of  the  lots  if  such 
payment  was  not  made.  From  this  decree  Elizabeth  Haas 
and  Valentine  Haas  appealed  to  this  court,  which  affirmed 
the  same  in  all  things  except  that  part  of  it  which  provided 
for  ten  per  cent  interest  after  its  entry.  The  decree  of  the 
circuit  court  was  affirmed  on  the  ground  of  the  stipulation  of 
D.  J.  Leary,  the  solicitor  of  Mrs.  Haas  and  her  husband,  con- 
senting to  a  decree  for  the  amount  it  was  rendered.  There- 
upon Elizabeth  and  Valentine  Haas,  on  January  16,  1878, 
filed  this  their  bill  of  review  against  the  Chicago  Building 
Society  and  Greenleaf,  to  impeach  and  set  aside  the  decree 
upon  the  original  and  cross-bills,  on  the  ground  that  it  was 
obtained  by  fraud  and  collusion  with  their  said  solicitor, 
Leary.  This  bill,  after  setting  out  all  the  facts  of  the  case 
and  the  previous  proceedings,  alleged  the  retainer  by  com- 
plainants of  said  Leary  to  prosecute  the  original  bill  and  de- 
fend in  the  cross-bill,  and  that  he,  on  or  about  the  24th  day 
of  November,  1874,  while  pretending  to  act  as  complainants' 
solicitor,  without  their  knowledge,  consent  or  authority  en- 
tered into  a  corrupt  agreement  with  the  society  and  its  officers 
that  it  might  take  a  decree  on  its  cross-bill  for  $24,785.56, 
in  pursuance  of  which  the  decree  sought  to  be  impeached  was 
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made,  when  in  fact  complainants  did  not  at  that  time  owe  the 
society  more  than  $7150,  and  that  the  excess  above  that  sum 
was  composed  of  illegal  and  usurious  interest  charged  by  the 
society  against  complainants;  and  that  on  October  17,  1876, 
the  mortgaged  lots  were  sold  under  such  decree  by  the  master 
in  chancery,  to  the  society,  for  $19,000.  Beside  the  general 
prayer  for  relief,  an  account  was  asked  to  be  taken  of  the  sum 
actually  due  from  complainants  to  said  society,  counting  the 
interest  at  six  per  cent,  which  was  offered  to  be  paid  when 
ascertained,  and  that  on  payment  the  deeds  of  trust  and  the 
decree  and  master's  sale  be  cancelled  and  set  aside. 

On  the  hearing,  the  circuit  court  found,  specially,  the  facts 
showing  that  the  original  decree  was  the  result  of  a  corrupt 
and  fraudulent  agreement  of  the  complainants'  solicitor  with 
the  building  society  that  such  a  decree  should  be  rendered, 
made  without  authority,  and  in  violation  of  his  duty  as  a  soli- 
citor, and  that  his  stipulation  to  give  away  his  clients'  rights 
was  a  fraud  upon  them,  and  also  finding  that  all  the  material 
allegations  of  the  bill,  as  amended,  and  the  supplemental  bill 
to  which  the  oro  tenus  demurrers  were  not  sustained,  were 
true,  as  stated.     The  decree  then  provided  as  follows : 

"It  is  therefore  decreed  that  the  decree  entered  in  this 
court  December  14,  1874,  in  the  cause  wherein  said  Elizabeth 
Haas  was  complainant,  and  the  cross-bills  described,  and  the 
order  modifying  said  decree,  entered  in  this  court  September 
18,  1S76 ;  the  sale  made  to  said  society  October  17,  1876,  by 
the  master,  of  said  lots  2  and  7,  and  the  report  of  such  sale, 
filed  in  this  court  October  21,  1876 ;  the  order  confirming 
such  report,  November  23,  1876;  the  order  of  December  12, 
1876,  appointing  a  receiver,  and  the  order  of  December  23, 
1876,  confirming  such  appointment,  and  the  other  orders  and 
proceedings  under  and  by  virtue  of  said  decree  or  consequent 
thereon,  made  either  before  or  since  the  bill  in  this  cause  was 
filed,  be  and  the  same  are  hereby  annulled,  set  aside  and  for 
naught  esteemed ;  and  it  is  ordered  that  such  further  pro- 
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ceedings  be  had  in  said  cause  wherein  said  decree  was  ren- 
dered upon  said  original  bill  filed  by  said  Elizabeth  Haas, 
and  the  cross-bill  and  the  supplemental  cross-bill  filed  by  said 
building  society,  and  upon  the  matters  of  supplement  con- 
tained in  the  original  and  supplemental  bills  filed-  in  this 
cause  by  said  Elizabeth  Haas  and  Valentine  Haas,  as  to  jus- 
tice shall  appertain.  And  thereupon  it  is  ordered  that  the 
said  stipulation,  filed  November  24, 1874,  be  and  the  same  is 
hereby  stricken  from  the  files  of  the  court,  as  given  without 
authority,  and  a  fraud  upon  the  said  Elizabeth  Haas  and 
Valentine  Haas.  And  it  appearing  that  the  said  society  is  in 
possession  of  the  land  described  in  said  bills,  and  that  until 
the  matter  of  the  state  of  the  account  between  said  society 
and  said  Elizabeth  Haas  is  taken,  the  possession  of  said  so- 
ciety of  said  lands  and  said  premises  should  not  be  disturbed. 
It  is  therefore  further  ordered,  that  said  reports  of  the  mas- 
ter in  chancery,  George  Willard,  be  and  the  same  are  hereby 
set  aside  and  vacated,  and  that  the  taking  of  the  account  in 
the  premises  between  the  said  building  society  and  the  said 
Elizabeth  Haas,  on  just  and  equitable  principles,  from  the 
commencement  of  their  dealings  down  to  the  present  time, 
should  be  referred  to  a  master  in  chancery  of  this  court.  It 
is  ordered  that  it  be  referred  to  Horatio  L.  Waite,  one  of  the 
masters,  to  take  and  state  said  account ;  that  in  taking  said 
account  the  master  allow  the  said  building  society  all  sums 
of  money  loaned  by  it  to  said  Elizabeth  Haas,  and  all  ad- 
vances made  by  it  to  purchase  incumbrances,  with  interest 
thereon  at  six  per  cent  per  annum,  and  for  all  other  proper 
charges,  and  for  taxes  and  for  tax  liens,  tax  deeds  and  in- 
surance, and  interest  thereon ;  and  that  he  charge  it  with  all 
payments  made  by  her  to  it,  all  rents,  issues  and  profits  of 
the  real  estate  which  it  has  received  or  by  the  use  of  ordinary 
diligence  it  might  have  received,  making  rests  for  rents  in  said 
account  every  six  months,  and  following  the  rule  adopted  for 
calculating  interest  on  partial  payments." 
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From  this  decree  the  Chicago  Building  Society,  the  defend- 
ants, appealed  to  the  Appellate  Court  for  the  First  District, 
and  that  court  having  affirmed  the  decree,  the  defendants, 
by  a  further  appeal,  bring  the  case  to  this  court,  and  assign 
various  errors.  The  other  material  facts  are  stated  in  the 
opinion  of  the  court. 

Mr.  Wolford  N.  Low,  Mr.  Edward  Koby,  and  Messrs. 
Moore  &  Browning,  for  the  appellants. 

Mr.  W.  T.  Burgess,  for  the  appellees. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  bill  to  impeach  a  decree  between  the  same  par- 
ties, for  fraud  in  procuring  the  same.  The  grounds  relied  on 
to  establish  the  fraud  are,  that  Leary,  the  solicitor  of  the 
complainants  in  this  case,  for  the  sum  of  $356  paid  him  by 
the  building  society,  sold  out  his  clients,  and  entered  into  a 
stipulation  that  a  decree  should  be  entered  against  them  for 
the  sum  of  $24,785.56,  (a  sum  much  greater  than  they  owed,) 
without  their  knowledge  or  consent,  and  that  the  society  had 
notice,  before  taking  its  decree  for  the  sum  agreed  upon  by 
the  solicitor,  that  he  had  no  authority  to  make  such  stipu- 
lation. There  can  be  no  question  as  to  the  treachery  of  the 
solicitor  to  his  clients,  and  it  may  be  that  he  imposed  upon 
the  officers  of  the  building  society,  and  obtained  money  from 
them  by  false  pretences  or  representations ;  but  if  they  were 
ignorant,  at  the  time,  of  the  falsity  of  his  representations, 
there  was  enough  to  cause  them  to  suspect  his  fidelity  to  his 
clients.  At  any  rate,  before  filing  the  stipulation  and  taking 
their  decree  they  had  knowledge  of  the  solicitor's  want  of 
authority  to  make  the  stipulation. 

Charles  B.  Brooke,  secretary  of  the  society,  testifies  that 
about  October  23,  1S74,  Leary  came  to  the  office  of  the 
society  and  proposed  a  settlement  of  the  litigation,  stating 
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that  Mrs.  Haas  had  no  further  defence  in  the  matter;  that 
she  had  given  him  a  quitclaim  deed  of  the  property,  in  order 
to  assure  him  that  he  would  be  right  in  all  he  did,  so  that 
he  acted  not  only  in  that  capacity,  but  also  as  her  attorney ; 
that  a  large  loan  had  been  made  some  time  previous,  in  an- 
ticipation of  a  settlement,  and  it  was  lying  in  bank  at  his 
credit,  and  that  if  the  society  would  come  to  an  agreement 
as  to  figures,  he  would  bring  a  certified  check ;  that  on  the 
next  day  Leary  came  again,  and  went  over  the  figures,  and 
agreed  to  them;  that  about  two  days  later  Leary  called  and 
said  there  was  some  interest  or  commission  due  upon  the 
loan,  and  that  he  could  not  handle  the  money  until  that  was 
paid ;  that  this  amount  was  $356,  and  neither  he  nor  Mrs. 
Haas  had  the  money  just  then  to  advance,  and  asked  that 
the  society  advance  this  sum  for  a  few  days ;  that  by  the 
direction  of  some  of  the  directors  this  sum  was  advanced  to 
Leary,  who  gave  his  note  therefor,  and  executed  and  delivered 
the  following  stipulation : 

"The  Chicago  Building  Society       ^ 

v.  > 

Elizabeth  Haas  and  Valentine  Haas.  ) 

"D.  J.  Leary,  as  attorney  for  the  above  named  defendants, 
and  for  himself,  hereby  stipulates  and  agrees  with  the  Chi- 
cago Building  Society  that  he  holds  a  good  and  sufficient 
authority  from  Elizabeth  and  Valentine  Haas,  the  aforesaid 
defendants,  to  make  the  following  stipulation  and  agreements : 
It  is  hereby  stipulated  and  agreed  by  Elizabeth  Haas  and 
Valentine  Haas,  that  a  decree  of  the  said  court  be  entered  as 
of  record  in  favor  of  the  Chicago  Building  Society,  for  the 
amount  of  $24,785.56,  due  October  15,  1874,  as  soon  as  such 
decree  can  be  drawn.  And  it  is  hereby  further  stipulated  and 
agreed,  that  the  said  Elizabeth  Haas  and  Valentine  Haas, 
or  D.  J.  Leary,  as  their  attorney,  will  pay  or  cause  to  be  paid 
to  the  Chicago  Building  Society  the  sum  of  $30,000,  on  or 
before  the  31st  day  of  October,  A.  D.  1874,  in  which  case  the 
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said  building  society  hereby  stipulates  and  agrees  to  control 
and  procure  three  other  trust  deeds,  securing  an  aggregate 
sum  of  $5000,  together  with  a  certain  judgment  obtained 
against  the  said  defendants  by  the  Chicago  Building  Society, 
and  as  soon  as  said  decree  can  be  confirmed  by  the  court,  to 
give  the  said  defendants,  or  said  Leary,  as  their  attorney,  a 
full  and  entire  release  of  all  claims  now  held  by  said  society 
against  the  property  involved  in  this  suit,  and  all  other  prop- 
erty owned  or  possessed  by  the  said  defendants. 

D.  James  Leary, 

Solicitor  for  Haas. " 

This  stipulation  bears  no  date,  but  the  proof  shows  it  was 
executed  and  delivered  October  27,  1874,  though  not  filed 
until  November  24,  1874.  With  this  stipulation,  if  made 
rightfully  and  by  authority  of  the  parties,  the  further  taking 
of  evidence  before  the  master  was  unnecessary.  That,  alone, 
would  settle  the  rights  of  the  parties.  Notwithstanding  this, 
we  find  that  on  October  29,  1874,  two  days  after  this  stipu- 
lation was  given,  Brooke,  the  secretary,  appeared  before  the 
master,  and  was  sworn  to  his  deposition.  At  the  close  of 
Brooke's  deposition,  the  master  entered  a  memorandum  that 
the  parties,,  "by  their  attorneys,  announced  that  they  did  not 
desire  to  offer  any  further  testimony. "  Mrs.  Haas  had  not 
then  been  examined,  and  this  stipulation  was  not  filed  with 
the  master,  who  filed  his  report  October  30,  1874.  On  the 
same  day  a  second  stipulation  was  filed,  agreeing  that  the 
evidence  and  master's  report  then  on  file  might  be  with- 
drawn, for  the  purpose  of  taking  additional  evidence  before 
the  master.  It  seems  strange  that  the  solicitor  for  the  build- 
ing society,  with  the  first  named  stipulation  in  his  hands 
controlling  and  settling  the  whole  case,  should  consent  to  a 
re-reference  of  the  case  to  take  further  evidence,  if  the  stipu- 
lation was  believed  to  have  been  given  with  the  consent  or 
authority  of  the  adverse  parties.      The  parties  again  went 
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before  the  master,  and  on  November  6,  1874,  Brooke  was 
recalled,  and  cross-examined  at  great  length  by  Leary.  On 
the  same  day  Mrs.  Haas  testified  in  her  own  behalf,  and  was 
cross-examined  fully  upon  the  question  at  issue  by  the  plead- 
ings, but  her  attention  was  not  called  to  this  stipulation. 
From  the  facts  stated  in  Brooke's  affidavit,  made  December 
22,  1874,  to  procure  the  arrest  of  Leary,  and  his  testimony 
in  this  cause,  it  is  evident  that  the  stipulation  would  never 
have  been  obtained  unless  Leary  had  got  the  $356. 

It  is  said  that  the  decree  in  the  original  case  was  not  made 
upon  this  stipulation.  There  is  no  direct  proof  as  to  this, 
but  the  fact  that  the  decree  is  for  precisely  the  sum  named 
in  the  stipulation  on  file  at  the  time  of  the  hearing,  makes  it 
evident  that  the  court  did  not  overlook  the  same.  It  was 
before  the  court,  and  the  court  decreed  in  accordance  with 
it ;  and  this  court,  when  the  cause  was  before  us,  (80  111.  248,) 
held  that  the  decree  entered  was  entered  by  consent. 

There  is  no  doubt  but  that  the  Haas  had  a  meritorious 
defence  to  the  cross-bill.  It  seems  to  be  conceded  that  the 
notes  and  trust  deeds  contained  usurious  interest ;  but  it  is 
contended  that  it  is  competent  for  an  attorney  to  waive  such 
a  defence  for  his  client.  This  the  attorney  may  do  when  his 
client  makes  no  objection,  and  he  acts  in  good  faith ;  but  no 
court  can  ever  sanction  the  doctrine  that  an  attorney  has  the 
power  fraudulently  to  barter  away  any  of  his  client's  rights 
to  the  opposite  party.  On  the  contrary,  it  is  the  duty  of  the 
courts  to  protect  suitors  from  the  fraud  and  treachery  of  their 
attorneys  or  solicitors,  so  far  as  possible  ;  and  a  party  having 
knowledge  of  an  attorney's  fraudulent  purpose  or  want  of 
authority,  can  not  profit  from  his  acts  to  the  injury  of  his 
client.  In  this  case  we  hold,  with  the  circuit  court,  that  the 
stipulation  from  Leary  was  the  result  of  fraud  and  collusion 
between  the  appellees'  solicitor  and  the  officers  of  the  appel- 
lant, and  that  the  filing  of  the  same  in  the  cause  without  the 
knowledge  or  consent  of  appellees,  was  a  fraud,  not  only  upon 
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appellees,  but  also  upon  the  circuit  court  and  upon  this  court 
when  the  case  was  presented  for  consideration. 

It  is  also  objected  that  the  appellees  were  barred  of  relief 
by  laches  in  bringing  their  bill  and  bringing  it  to  a  hearing. 
A  party  has,  by  law,  the  same  time  in  which  to  file  a  bill  of 
review  to  set  aside  a  decree  as  he  has  to  prosecute  a  writ 
of  error,  unless  there  be  special  facts  requiring  more  prompt 
action. 

Perceiving  no  substantial  error  in  the  record,  the  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Alfred  A.  Lehmann  et  al. 

v. 

Paul  Kothbarth. 

Filed  at  ML  Vernon  September  27,  1884. 

1.  Appeal — whether  involving  a  freehold  or  not.  Where  one  of  the  main 
objects  of  a  bill  in  chancery  is  to  recover  an  equitable  freehold  in  land, — 
or,  in  other  words,  to  establish  a  resulting  trust  in  a  freehold  estate, — a  free- 
hold is  involved,  and  this  court  has  jurisdiction  of  an  appeal  directly  from 
the  trial  court: 

2.  While  it  is  true  that  a  party  can  not  invest  this  court  with  original  juris- 
diction of  an  appeal  by  merely  alleging  facts  showing  he  claims  a  freehold, 
without  proof  tending  to  establish  such  claim,  yet  where  there  is  evidence 
fairly  tending  to  support  such  allegation,  and  the  claim  is  made  in  good  faith, 
an  appeal  may  be  prosecuted  directly  to  this  court. 

3.  Trusts  and  trustees — agent  of  a  trustee  or  guardian — when  to  be 
held  as  a  trustee.  If  an  agent  of  a  trustee  acts  fraudulently  and  collusively, 
he  may  himself  be  treated  as  a  trustee  by  construction,  and  as  such  held 
accountable  to  the  cestui  que  trust.  If  he  secures  to  himself  any  benefit  by 
a  breach  of  trust,  he  will  be  responsible  for  the  property  to  the  party  entitled 
to  the  beneficial  interest.  If  by  an  abuse  of  his  power  as  simple  agent  he 
obtains  possession  of  trust  property,  the  cestui  que  trust  may  proceed  against 
him  as  a  trustee. 

4.  Where  the  husband  of  an  administratrix  of  an  estate  and  guardian  of 
minor  heirs,  takes  upon  himself  the  exclusive  control  and  management  of 
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the  estate,  excluding  his  wife  from  any  participation  in  the  same,  and  makes 
reports  for  her,  and  uses  the  trust  funds,  or  places  them  to  his  own  private 
account,  the  heirs  and  minor  wards  may,  in  equity,  call  him  to  account  for 
the  funds,  etc.,  coming  into  his  hands  as  agent  of  the  administratrix  and 
guardian. 

5.  Same — reports  made  by  husband  of  a  guardian  in  her  name — when 
may  be  impeached.  A  husband  of  a  guardian,  who  assumes  an  exclusive 
agency  of  the  trust  funds  and  securities  of  the  wards,  and  makes  out  reports 
in  his  wife's  name,  not  under  oath,  of  the  correctness  of  which  she  has  no 
knowledge,  and  is  kept  ignorant  by  him,  which  reports  are  approved  by  the 
probate  court,  will  not  be  entitled  to  the  same  protection  under  them,  when 
called  on  by  the  wards  to  account,  as  if  made  out  in  his  own  name,  and  he 
was  the  legal  guardian. 

6.  Same — guardian  and  ward — charge  for  taxes  and  repairs  of  home- 
stead occupied  by  tenant  for  life.  Where  a  husband  of  a  guardian  of  minor 
children,  who  assumed  the  entire  management  of  the  trust  estate,  in  making 
out  reports  to  the  probate  court  charged  the  wards  with  the  taxes,  and  cost 
of  insurance  and  repairs  of  the  homestead  premises,  occupied  by  him  for  a 
residence,  while  his  wife  and  the  minors  were  absent  a  great  part  of  the  time 
at  their  own  expense,  it  was  held,  that  such  charge  was  unwarrantable,  and 
that  in  any  event  they  should  not  have  been  charged  with  more  than  their 
equitable  share  of  such  expenses. 

7.  Same — settlement  with  ward,  after  age — when  may  be  opened.  A  set- 
tlement pressed  upon  wards  about  the  time  of  their  becoming  of  age,  by  one 
standing  in  loco  parentis,  and  claiming  to  represent  their  mother  and. lawful 
guardian,  from  which  the  latter  is  forcibly  excluded,  should  not  be  sustained, 
except  in  so  far  as  it  is  just  and  fair  to  them.  If  based  chiefly  on  improper 
charges  against  them,  they  should  not  be  concluded  by  it. 

8.  Same — basis  for  restating  account  after  settlement.  On  bill  by  wards 
to  set  aside  a  settlement  made  by  the  husband  of  their  guardian,  with  them, 
shortly  after  their  majority,  for  improper  charges  in  his  accounts,  etc.,  on 
granting  the  relief  prayed,  the  court,  in  restating  the  account,  should  charge 
the  complainants  with  all  payments  made  to  them  on  the  settlement,  includ- 
ing real  estate  taken  by  them  at  its  cash  value  at  the  time  it  was  received;  but 
the  defendant  should  not  be  charged  with  any  subsequent  depreciation  in  its 
value,  and  the  proof  of  such  property  being  turned  over  to  the  wards  at  an 
excessive  price  should  be  clear  and  conclusive. 

9.  Same — trustee,  when  liable  for  interest.  Where  one  chargeable  con- 
structively as  a  trustee,  uses  the  trust  funds  in  his  private  business,  the  same 
as  his  own,  he  will  be  liable  for  interest  on  the  same. 

10.  One  in  the  possession  of  trust  funds  can  not  use  them  in  his  private 
business  for  his  own  gain,  and  then  relieve  himself  of  liability  to  pay  interest 
on  the  same  by  falsely  reporting  in  his  accounting  that  he  has  them  on  hand, 
and  is  unable  to  invest  them. 
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11.  Evidence — bank  account  to  show  how  much  money  a  depositor  has 
at  a  given  time.  Where  it  becomes  material  to  show  how  much  ready  money 
a  party  who  keeps  a  bank  account  has  6n  hand  on  particular  days,  the  state 
of  his  bank  account  at  the  times  in  question  is  clearly  competent  and  proper 
evidence  of  that  fact,  and  his  bank  account  is  admissible  on  the  question. 

12.  Husband  and  wife — when  settlement  between,  opened.  Where  a 
husband  comes  into  the  possession  and  exclusive  management  of  his  wife's 
estate,  including  her  moneys,  and  practically  excludes  her  for  several  years 
from  participating  in  its  management  and  control,  and  by  harsh  treatment 
and  cruelty  causes  her  to  have  a  protracted  sickness  and  great  despondency, 
and  to  file  a  bill  for  divorce,  he  will  not  be  allowed  to  shield  himself  from 
liability  to  account  to  her,  by  a  settlement  made  with  her  in  ignorance  of  her 
just  rights,  when  in  a  condition  not  capable  of  entering  into  a  business  mat- 
ter of  such  importance.     Such  a  settlement  is  a  fraud  upon  her  rights. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Frederick  Lehmann  died  intestate  July  12,  1872,  leaving 
Marie  Lehmann,  his  widow,  Ida  Cudell,  Alfred  A.,  Oscar, 
Edmund,  Emma,  Frederick  and  Justine  Lehmann,  his  only 
children  and  heirs  at  law, — the  last  two  being  children  by  a 
former  wife.  The  estate  of  Lehmann,  real  and  personal, 
amounted  to  near  a  half  a  million  of  dollars.  All  the  chil- 
dren except  Frederick  and  Justine  were  minors  at  the  time 
of  Lehmann's  decease.  On  the  7th  of  August,  1872,  Marie 
was  appointed  administratrix  of  the  estate  and  guardian  of 
the  minor  children,  by  the  county  court  of  Cook  county,  and 
she  thereupon  assumed  the  duties  of  these  trusts.  On  the 
16th  of  July,  1873,  she  presented  to  the  county  court  her  first 
accounts  as  administratrix,  showing  a  balance  in  her  hands, 
after  the  payment  of  debts,  of  $215,936.41.  Prior  to  the  ren- 
dering of  these  accounts,  to-wit,  on  the  10th  of  June,  1873, 
the  said  Marie  intermarried  with  Paul  Kothbarth,  and  on  the 
same  day  Justine  Lehmann  intermarried  with  Edward  Koch,  • 
the  partner  in  business  of  Kothbarth.  In  July,  1873,  after 
her  marriage,  Mrs.  Kothbarth  turned  over  the  estate  to  Julius 
Rosenthal,  who,  as  her  agent  and  attorney,  had  the  exclusive 
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control  and  management  of  it  until  in  March,  1874:,  when  he 
turned  it  over  to  her  again,  or,  rather,  to  her  husband,  as 
her  agent.  The  amount  thus  turned  over  to  him  was  over 
$335,000,  all  of  which  was  invested  in  interest  bearing  securi- 
ties, except  $11,000  in  cash,  then  on  hand.  These  securities 
were  kept  in  the  Fidelity  bank,  and  the  cash  was  on  deposit 
in  the  International  Bank  of  Chicago,  where  Eosenthal  kept 
his  account,  and  the  estate,  in  this  condition,  was  turned  over 
to  Eothbarth.  His  wife  gave  to  him  the  key  to  the  box  con- 
taining the  securities  in  the  Fidelity  bank,  and  the  account 
with  the  International  bank  was  continued  by  her  husband, 
in  her  name,  for  some  time  afterwards.  He,  from  time  to 
time,  drew  checks  on  the  fund  in  her  name,  signed  by  him, 
as  agent.  These  checks,  or  at  least  a  part  of  them,  were 
made  payable  to  his  own  order,  and  some  of  them  were  de- 
posited to  his  own  account,  in  his  own  bank.  The  business 
was  conducted  in  this  manner  until  the  9th  of  November, 
1874,  when  he  closed  his  wife's  account  with  the  International 
bank  altogether,  by  transferring  the  balance  then  on  hand  to 
his  own  account  with  Meadowcroft  Bros.,  his  own  bankers. 
The  securities  not  converted  or  otherwise  disposed  of,  were, 
as  before,  kept  in  the  Fidelity  bank,  in  the  name  of  Mrs. 
Eothbarth,  until  in  1876,  when,  at  his  instance,  they  were 
placed  in  his  own  name,  in  a  different  box,  and  so  continued 
until  in  the  winter  of  1879,  when  he  made  a  final  settlement 
with  his  wife  respecting  her  separate  estate.  He  also,  about 
the  same  time,  made. a  settlement  with  her  as  guardian  of 
Edmund  and  Emma,  upon  the  basis  of  her  accounts  as 
guardian  and  administratrix,  theretofore  filed  in  and  ap- 
proved by  the  county  court,  as  hereinafter  mentioned. 

On  the  17th  of  January,  1876,  Mrs.  Eothbarth  made  her 
second,  and  on  the  14th  of  April  her  third  and  final  report  as 
administratrix,  which  were  severally  approved  by  the  court. 
Her  last  report  shows  that  she  retained  as  her  distributive 
share  of  the  estate,  $74,992.08,  and  paid  to  each  of  the  heirs 
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$21,426.31.  Upon  the  filing  and  approval  of  this  report 
she  was  discharged  as  administratrix.  Her  first  report  as 
guardian  was  made  on  the  6th  day  of  May,  1876,  from  which 
it  appears  she  then  had  in  her  hands  belonging  to  the  five 
minor  children,  the  aggregate  sum. of  $223,618.40,  the  report 
showing  separate  accounts  with  each  ward.  Her  second  re- 
port as  guardian,  showing  the  state  of  her  accounts  with  her 
several  wards,  was  filed  July  25,  1877,  from  which  it  appears 
she  then  had  in  her  hands,  belonging  to  them,  the  aggregate 
sum  of  $228,860.23.  On  the  3d  of  September,  1879,  Mrs. 
Rothbarth  presented  to  the  court  her  third  report,  showing 
the  state  of  her  accounts  as  guardian,  and  the  fact  that  two 
of  her  wards,  Alfred  A.  and  Ida,  had  attained  their  majority 
since  her  last  report,  and  asking  to  be  discharged  as  guardian 
as  to  them.  This  report  and  the  accompanying  accounts  were 
duly  approved  by  the  court.  On  the  9th  of  December,  fol- 
lowing, she  resigned  her  guardianship  as  to  Oscar,  and  one 
Peter  Schuttler  was  thereupon  appointed  Oscar's  guardian  in 
her  stead.  Mrs.  Rothbarth,  on  the  12th  of  the  same  month, 
made  her  last  report  as  guardian  of  Oscar,  showing  a  balance 
due  him  of  $43,322.27,  and  the  payment  of  that  sum  to  her 
successor,  Peter  Schuttler,  as  evidenced  by  his  receipt.  In 
1879,  Rothbarth  made  a  final  settlement  with  Alfred  and  Ida, 
on  the  basis  of  the  guardian  reports  by  his  wife,  above  men- 
tioned, no  account  being  rendered  to  them  by  him  at  the  time. 
In  the  settlement  with  them  he  paid  them  partly  in  real 
estate  belonging  to  himself,  partly  in  property  belonging  to 
the  estate,  and  the  balance  in  his  own  paper. 

Shortly  after  the  settlement  between  Rothbarth  and  his 
wife,  in  December,  1879,  with  respect  to  the  shares  of  Ed- 
mund and  Emma,  as  above  stated,  Mrs.  Rothbarth  com- 
menced proceedings  against  him  for  a  divorce,  which  she 
obtained  about  the  first  of  March  following, — cruelty  to  her 
being  the  ground  of  the  divorce.  Pending  the  divorce  suit, 
and  just  before  it  was  granted,  the  parties  came  to  an  under- 
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standing  with  respect  to  their  affairs,  the  consummation  of 
which  was  to  be  postponed  until  after  the  divorce, —  and 
this  understanding  was  subsequently  carried  into  effect,  as 
already  stated.  As  a  part  of  this  settlement  she  released 
all  claims  and  demands,  of  whatsoever  kind  or  nature,  she 
might  have  against  him  or  his  estate,  the  agreement  being 
prepared  by  his  counsel,  and  executed  by  her  at  their  in- 
stance. 

The  original  bill  in  this  case  was  filed  January  20,  1882, 
by  Alfred  A.,  Oscar,  Edmund  and  Emma  Lehmann,  and  Ida 
Cudell,  against  Paul  Eothbarth,  and  Marie  Lehmann,  their 
mother.  By  their  bill  complainants  seek  to  recover  certain 
real  estate,  the  legal  title  of  which  is  in  Eothbarth,  but  which, 
as  is  alleged,  was  purchased  by  him  with  money  belonging 
to  complainants, — or,  in  other  words,  complainants  seek  to 
establish  and  enforce  a  resulting  trust  with  respect  to  certain 
real  property,  the  legal  title  whereof  is  in  Eothbarth.  They 
also  seek  to  compel  Eothbarth,  as  constructive  trustee  or 
guardian,  to  account  directly  to  them  for  the  management 
and  disposition  of  their  estate  while  under  his  control,  charg- 
ing that  it  has  been  wasted  and  impoverished  by  willfully  and 
fraudulently  appropriating  it  to  his  own  use.  Marie  Lehmann 
answered,  admitting  all  the  material  charges  in  the  bill,  and 
also  filed  a  cross-bill,  setting  up,  substantially,  the  same 
facts,  and  praying  an  accounting  as  to  herself.  Answers 
were  filed  by  Eothbarth  to  the  original  bill,  and  the  cross-bill 
of  Mrs.  Lehmann.  He  also  filed  a  cross-bill  praying  the 
accounts  and  reports  made  in  the  name  of  Mrs.  Lehmann, 
as  guardian  and  administratrix,  might  be  approved,  and  that 
his  title  to  the  real  property  in  controversy  be  confirmed. 
The  court,  upon  the  hearing,  decided  in  the  main  adversely 
to  Mrs.  Lehmann  and  her  children,  and  they,  by  the  present 
appeal,  seek  a  reversal  of  the  decree. 
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Mr.  A.  M.  Pence,  and  Messrs.  Butz  &  Eschenburg,  for  the 
appellants : 

A  freehold  is  involved,  and  hence  an  appeal  lies  from  the 
circuit  court  to  this  court.  Railroad  Co.  v.  Watson,  105  111. 
217;  Daly  v.  St.  Patrick's  Catholic  Church,  6  Bradw.  468. 

An  agent  receiving  a  personal  benefit  from  the  breach  of  a 
trust,  or  where  he  has  not  confined  himself  to  the  duties  of 
an  agent,  or  where  he  has  fraudulently  mixed  himself  up 
with  the  breach  of  trust,  or  has  accepted  a  delegation  of  the 
whole  trust,  is  liable  to  account  to  the  beneficiary.  Lewin 
on  Trusts,  (7th  Eng.  ed.)  436,  175,  550 ;  Perry  on  Trusts, 
sees.  246,  812,  907;  Bodenham  v.  Hoskins,  2  DeG.,  M.  &  G. 
902 ;  Morgan  v.  Stephens,  3  Giff.  226  ;  Hardy  v.  Caley,  33 
Beav.  365 ;  Morgan  v.  Morgan,  1  Atk.  4S9 ;  Davis  v.  Hark- 
ness,  1  Gilm.  173. 

A  person  taking  the  possession  and  control  of  an  infant's 
estate,  is  liable  to  account  for  the  same  as  if  a  guardian. 
Newburgh  v.  Brockerstaff,  1  Vern.  296  ;  Van  Epps  v.  Van  Dou- 
ser,  4  Paige,  71 ;  1  McPherson  on  Infants,  259 ;  Schouler  on 
Domestic  Belations,  sec.  371 ;  Chancy  v.  Smallwood,  1  Gill, 
367';  Perry  v.  Carmichael,  95  111.  519;  Wads  worth  v.  Connell, 
104  id.  369;  Davis  v.  Harkness,  1  Gilm.  173. 

The  guardian's  accounts  are  not  defendant's,  and  can  not 
shield  him  from  accounting  in  his  fiduciary  capacity.  Evans 
on  Agency,  *250 ;  1  Story's  Eq.  Jur.  sec.  465 ;  Pulling  on 
Accounts,  *35,  41,  42 ;  Dennis  v.  McCagg,  32  111.  429. 

Guardian's  accounts  approved  during  the  minority  of  the 
ward,  are  only  prima  facie  correct.  Schouler  on  Domestic 
Relations,  sec.  372 ;  Lynch  v.  Rohan,  39  111.  19 ;  In  re  Steele, 
65  id.  622  ;  Bond  v.  Lockivood,  33  id.  216  ;  Bennett  v.  Hanifin, 
87  id.  31. 

A  guardian  is  liable  if  he  keeps  the  money  in  hand  and 
does  not  invest  it.  Mclntyre  v.  People,  103  111.  147 ;  Wads- 
worth  v.  Connell,  104  id.  377. 
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A  person  occupying  a  homestead  should  be  charged  with 
the  ordinary  running  expenses,  upon  the  same  principle  as  a 
dowress  after  assignment.  Wheeler  v.  Dawson,  63  111.  54 ; 
Midhern  v.  McDavitt,  16  Gray,  404;  Strawn  v.  Strawn,  50 
111.  256. 

Eothbarth  having  used  and  mismanaged  the  estate  for  his 
personal  benefit,  must  account  for  the  commissions  received 
by  him.  Bond  v.  Lockwood,  33  111.  216 ;  Lynch  v.  Rohan,  39 
id.  19. 

A  guardian,  or  one  acting  in  such  capacity,  who  relies  upon 
a  release  or  settlement,  must  show  that  an  account  was  ren- 
dered by  him  to  the  ward,  and  that  the  ward  had  a  reasonable 
time  to  examine  the  account,  and  possessed  the  requisite  infor- 
mation, skill  and  knowledge ;  and  without  this  the  settlement 
and  release  will  be  regarded  as  an  empty  form,  and  leave  the 
case  as  it  was  before.  There  must  be  an  adequate  consid- 
eration, and  the  party  must  be  free  from  duress.  2  Leading 
Cases  in  Eq.  1212,  1192,  1246,  *596 ;  Fish  v.  Miller,  1  HofL 
Ch.  267 ;  In  re  Van  Horn,  7  Paige,  46 ;  Stanley's  Appeal, 
8  Barr,  431;  Garvin  v.  Williams,  44  Mo.  465 ;  Sullivan  v. 
Blackwell,  28  Miss.  724;  Wills'  Appeal,  10  Harr.  325  ;  Green 
v.  White,  1  Johns.  Ch.  27;  1  Story's  Eq.  Jur.  sees.  317,  339; 
Casey  v.  Casey,  14  111.  112;  Dennis  v.  McCagg,  32  id.  429; 
Pennington  v.  UHommedieu,  7  N.  J.  Eq.  443;  Foshay  v.  Fer- 
guson, 5  Hill,  158;  Hytton  v.  Hytton,  2  Yes.  Sr.  548. 

Mrs.  Lehmann,  under  her  cross-bill,  is  entitled  to  an  ac- 
count by  Eothbarth,  as  her  agent,  unless  barred  by  her  settle- 
ment with  him,  and  her  release  of  March  13,  1880.  Clapp 
v.  Emery,  98  111.  523 ;  Patten  v.  Patten,  75  id.  466 ;  Make- 
peace v.  Rogers,  34  L.  J.  Ch.  306 ;  1  Story's  Eq.  Jur.  sees. 
462,  465 ;  Evans  on  Agency,  sec.  250. 

The  onus  is  thrown  upon  the  agent  of  rendering  an  account 
to  his  principal,  with  the  vouchers.  Without  such  fair  deal- 
ing and  full  disclosure  and  statement  of  accounts,  settlements 
between  principal  and  agent  will  be  set  aside.     1  Story's  Eq. 
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Jur.  sees.  218,  315,  465;  Evans  on  Agency,  *250;  Kerr  on 
Fraud,  125,  151;  Pulling  on  Accounts;  *41,  42;  Dennis  v. 
McCagg,  32  111.  429;  Jenkins  v.  Gould,  3  Eussell's  Ch.  3S6 ; 
Makepeace  v.  Rogers,  34  L.  J.  Ch.  306. 

The  burden  of  proving  the  transactions  fair,  is  upon  the 
agent  and  trustee.  Gibson  v.  Joyes,  6  Ves.  266 ;  Billage  v. 
Louther,  9  Hare,  534;  Jennings  v.  McCormick,  17  111.  150; 
Jenkins  v.  Gould,  3  Eussell's  Ch.  385. 

Mr.  W.  C.  Goudy,  for  the  appellee : 

The  court  erred  in  admitting  the  bank  account  in  evidence. 
The  entries  in  the  bank  books  are  nothing  more  than  the  dec- 
larations of  those  making  them,  and  mere  hearsay.  Barnes  v. 
Simmons,  27  111.  512 ;  Jermain  v.  Worth,  5  Denio,  342 ;  Phila- 
delphia Bank  v.  Officer,  12  S.  &  E.  49 ;  Bank  v.  Call,  5  Fla. 
409 ;    Mudgett  v.  Howell,  33  Cal.  25. 

The  orders  of  the  probate  court  in  approving  the  reports 
are  res  judicata.  Freeman  on  Judgments,  sec.  319  ;  Schouler 
on  Executors  and  Admrs.  sees.  528,  526 ;  Gates  v.  Treat,  17 
Conn.  388;  Caldwell  v.  Lockridge,  9  Mo.  362 ;  Jones  v.  Brinker, 
20  id.  87;  Parker  v.  Bussell,  11  Cush.  107;  Ordinary  v.  Ker- 
shaw, 14  N.  J.  Eq.  527 ;  Debrell  v.  Pouton,  27  Texas,  623  ; 
Dooley  v.  Dooley,  14  Ark.  122;  Dickson  v.  Hitt,   98  111.  300. 

In  some  States  the  rule  is  applied  to  partial  accounts. 
Rhoa-ds'  Appeal,  39  Pa.  St.  186 ;  Cummings  v.  Cummings,  128 
Mass.  532;   Wiggin  v.  Swett,  6  Mete.  194. 

It  is  ordinarily  a  good  bar  to  a  suit  for  an  account,  that  the 
parties  have  had  a  settlement.  Story's  Eq.  Jur.  sec.  523 ; 
Dawson  v.  Dawson,  1  Atk.  1 ;  Chambers  v.  Goldwin,  9  Ves. 
265  ;  Taylor  v.  Haylin,  1  Cox,  435  ;  Belden  v.  Phillips,  2  Edw. 
Ch.  1 ;   Chappedelaine  v.  Dechenaux,  4  Cranch,  306. 

Eothbarth  is  entitled  to  the  benefit  of  the  accounts  rendered 
in  the  name  of  the  guardian.  An  agent  employed  by  a  trus- 
tee is  accountable  only  to  him,  and  not  to  the  cestui  que  trust. 
Story  on  Agency,  sec.  217a;  Megler  v.  Fitzpatrick,  6  Madd. 
13—111  III. 
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360;  Attorney  General  v.  Earl  of  Chesterfield,  18  Beav.  596; 
Lock-wood  v.  Abdy,  14  Sim.  437. 

No  decree  can  be  founded  upon  new  and  distinct  matters 
introduced  by  a  cross-bill,  not  embraced  in  the  original  suit. 
May  v.  Armstrong,  3  J.  J.  Marsh.  262 ;  Daniel  v.  Morrison, 
6  Dana,  186  ;  Gallatin  v.  Erwin,  8  Cow.  361 ;  Josey  v.  Rogers, 
13  Ga.  478 ;  Rowan  v.  Rifle  Co.  33  Conn.  1. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Upon  filing  the  record  in  this  court,  appellee  entered  a 
motion  to  dismiss  the  appeal  for  an  alleged  want  of  jurisdic- 
tion, which  was  reserved  for  the  hearing. 

The  question  presented  by  the  motion  is,  whether,  under 
the  pleadings  and  proofs,  a  freehold  is  involved,  it  being  con- 
ceded there  is  no  other  ground  upon  which  the  jurisdiction 
of  this  court  can  rest.  This  question  must  be  answered  in 
the  affirmative.  One  of  the  main  objects  of  the  bill  is  to 
recover  an  equitable  freehold  in  land, — or,  in  other  words,  to 
establish  a  resulting  trust  in  a  freehold  estate, — which  neces- 
sarily involves  a  freehold.  The  only  answer  made  to  this 
position  is,  that  there  is  no  evidence  in  the  record  tending  to 
establish  it,  and  that  it  is  not  within  the  power  of  a  party  to 
confer  jurisdiction  upon  this  court  by  a  mere  allegation  in 
the  pleadings.  The  latter  branch  of  the  proposition  we  con- 
cede, but  do  not  concur  in  the  view  there  is  no  evidence  in 
the  record  tending  to  establish  the  claim  of  the  bill  in  this 
respect.  Evidence  was  offered,  and  considered  by  the  court, 
on  both  sides  of  this  question,  and  so  far  as  we  can  see,  the 
claim  of  appellants  is  made  in  good  faith,  upon  evidence 
tending  to  establish  it,  and  this  was  sufficient  to  confer  juris- 
diction upon  this  court. 

Appellants  are  met  at  the  threshold  of  the  case  with  the 
claim  that  Kothbarth's  only  connection  with  the  estate  of 
which  an  account  is  sought,  was  that  of  a  mere  agent  of  his 
wife,  to  whom  he  has  already  fully  accounted.     We  fully 
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recognize  the  general  principle  here  invoked,  and  the  only 
question  is  whether  it  is  applicable  to  a  case  like  the  present. 
The  principle  in  question,  like  most  general  rules,  has  its 
limitations,  which  are  as  well  recognized  as  the  rule  itself. 
The  general  doctrine,  with  its  limitations,  is  well  stated  by 
Perry  in  his  work  on  Trusts.  The  author  says :  "If  an 
agent  is  employed  by  a  trustee,  and  thus  comes  into  posses- 
sion of  the  property,  he  will  be  accountable  to  his  employer, 
and  will  not  be  responsible  as  a  constructive  trustee.  But  if 
an  agent  should  act  fraudulently  or  collusively,  he  might  be 
made  a  trustee  by  construction,  and  as  such  accountable  to 
the  cestui  que  trust."  (Sec.  246.)  "If  an  agent  secures  any 
benefit  from  a  breach  of  the  trust,  he  will  be  responsible  for 
the  property  to  the  party  entitled  to  the  beneficial  interest." 
(Sec.  813.)  "If  they  mix  themselves  up  with  a  breach  of 
trust,  and  by  an  abuse  cf  their  powers  as  simple  agents  ob- 
tain possession  of  the  trust  property,  the  cestui  que  trust  may 
proceed  against  them  as  trustees  de  son  tort,  or  constructive 
trustees."  (Sec.  907.)  See,  also,  to  the  same  effect,  Lewin 
on  Trusts,  (7th  Eng.  eel.)  175,  436,  550.  The  rule,  with  its 
limitations,  as  stated  by  these  authors,  is  fully  recognized  by 
this  court  in  Davis  v.  Harkness,  1  Gilm.  173. 

The  question  then  recurs,  do  the  proofs  bring  appellee 
within  any  of  the  exceptions  to  the  general  rule  that  an  agent 
of  the  trustee  can  not  be  required  to  account  to  the  cestui  que 
trust  for  his  management  of  the  trust  estate.  After  a  careful 
consideration  of  the  record  we  feel  constrained  to  hold  that 
they  do.  We  can  not  stop  to  discuss  the  evidence  bearing 
upon  this  or  other  controverted  questions  of  fact  involved  in 
the  case,  nor  can  we  even  advert  in  a  general  way  to  all  the 
material  parts  of  it,  without  extending  the  opinion  in  the  case 
beyond  all  reasonable  limits.  We  must  therefore  content  our- 
selves with  a  statement  of  the  general  results  reached  upon 
matters  of  mere  evidence,  with  an  occasional  reference  to  such 
parts  of  the  proofs  as  we  think  have  special  significance. 
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Assuming  appellee,  under  the  circumstances  shown,  may 
be  required  to  account  to  the  parties  in  interest  for  his  man- 
agement of  the  estate,  as  we  hold  he  may,  it  is  then  claimed 
the  reports  and  accounts  heretofore  filed  by  him  in  the  name 
of  his  wife,  and  approved  by  the  probate  .court,  must  be 
treated  as  his  reports,  and  that  he  is  entitled  to  the  same 
protection  under  them  as  if  they  had  been  made  out  in  his 
name,  and  he  had  been  the  legally  appointed  guardian  of  the 
children  instead  of  Mrs.  Lehmann.  In  making  this  state- 
ment of  appellee's  position,  of  course  we  do  not  pretend  to 
give  his  or  his  counsel's  language,  but  simply  the  effect  of 
the  claim,  as  we  understand  it.  There  are  several  serious 
objections  to  this  view.  We  think  the  weight  of  evidence 
shows  that  from  the  date  of  the  first  guardian  accounts  in 
1876,  and  even  during  the  preparation  of  those  accounts, 
Mrs.  Lehmann  had  but  little  to  do  with  the  control  or  man- 
agement of  the  estate,  and  that  her  knowledge  of  it  was  much 
less.  It  would  appear,  from  some  cause  or  other, — whether 
from  undue  influence,  compulsion,  or  otherwise, — she  had  at 
that  time,  in  effect,  abdicated  her  office  and  trust  as  guardian, 
in  favor  of  her  husband,  over  whom  she  does  not  seem  to 
have  had  the  slightest  supervisory  control.  It  is  true,  there 
is  considerable  evidence  in  the  record  that  negatives  this  view, 
some  of  which  is  open  to  apparently  just  criticism,  and  that 
which  is  not,  we  think  is  overborne  by  the  testimony  of  more 
reliable  witnesses,  and  facts  about  which  there  is  no  contro- 
versy. Mrs.  Lehmann  says  in  her  testimony :  "Mr.  Both- 
barth kept  charge  of  my  property,  and  the  estate,  money  and 
mortgages,  from  1874  to  December  10,  1879.  *  *  *  I  did 
not  have  the  money  of  the  minors  during  that  time.  I  did 
not  have  charge  of  it  at  all.  I  did  not  have  charge  of  it  be- 
cause Mr.  Eothbarth  took  charge  and  refused  to  let  me  have 
charge  of  it.  I  told  him  to  let  me  have  charge  of  it,  and  he 
said  he  would  never  let  me  have  it  unless  I  would  force  him 
in  court  to  do  so,  and  if  I  did,  he  would  burn  up  everything 
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before  he  would  render  it  to  me.  We  had  repeated  conversa- 
tions like  this.  I  asked  him  repeatedly  to  let  me  have  the 
papers,  and  let  me  take  care  of  them,  but  he  refused,  and  in 
1877  I  asked  him  again,  but  he  would  not  do  it,  and  after  I 
returned  from  Europe  I  asked  him  again,  and  he  said  he 
would  never  do  it  unless  I  enforced  it.  That  was  always  the 
answer  he  gave  me, — that  he  would  burn  up  everything  be- 
fore he  would  do  it,  and  make  my  children  beggars.  These 
conversations  were  not  carried  on  in  a  quiet  manner,  but  in 
a  very  rude  manner.  *  *  *  I  signed  the  accounts  now 
shown  me,  being  the  guardian's  accounts  filed  May  6,  1876. 
Mr.  Rothbarth  told  me  to  sign  them — that  they  were  correct. 
When  I  took  them  in  my  hands  to  look  them  over,  he  said 
they  were  all  right, — that  they  were  correct, — and  I  did  not 
know  enough  to  examine  them,  to  see  whether  they  were  cor- 
rect. He  kept  the  books  and  kept  the  accounts,  and  as  he 
made  them  I  signed  them. " 

As  already  appears  from  the  preceding  statement,  in  1876 
Rothbarth  took  the  securities  belonging  to  the  estate,  out  of 
the  box  in  the  vault  of  the  Fidelity  bank,  in  which  they  had 
theretofore  been,  and  to  which  his  wife  had  access,  and  placed 
them  in  another  box  under  his  exclusive  control,  and  abso- 
lutely refused  her  all  access  to  them.  At  the  time  of  his 
settlement  with  Ida  and  Alfred  A.,  the  latter  testifies :  "Mr. 
Rothbarth  took  us  down  to  his  private  room,  and  said  he 
wished  to  settle  our  estate  ;  we  were  to  settle  with  him,  and  at 
that  time  mother  stepped  into  the  room  to  be  present  and  see 
how  things  were  to  be  presented.  He  took  her  by  the  arm 
and  led  her  out  of  the  room,  and  said,  'You  don't  know  any- 
thing about  this  estate.  I  have  been  handling  it,  and  I  have 
got  the  books,  and  I  am  going  to  settle  with  the  children.'  " 
This,  to  us,  looks  much  like  an  independent  assumption  of 
the  duties  of  guardian,  and  a  repudiation  of  her  rights,  as 
well  as  his  agency.  That  Mrs.  Lehmann  knew  but  little,  if 
anything,   about  the  correctness   of  her  guardian  accounts, 
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and  that  they  are  really  the  work  of  Rothbarth  himself,  and 
Koch,  his  confidential  friend  and  partner  in  business,  is  also 
fully  borne  out  by  the  testimony  of  Mr.  Rosenthal.  He  says  : 
"When  I  turned  over  the  securities  to  Mr.  and  Mrs.  Roth- 
barth on  their  return,  (from  Europe,)  I  dealt  directly  with 
Mr.  Rothbarth.  *  *  *  I  remember  the  guardian's  account 
rendered  in  1876, — that  data  and  everything  were  furnished 
by  Mr.  Rothbarth,  the  amount  of  receipts  and  expenditures. 
I  do  not  suppose  Mrs.  Rothbarth  did  anything  in  regard  to 
it.  A  great  deal  of  the  work  in  preparing  the  accounts  was 
done  by  Mr.  Koch."  To  this  he  adds,  on  cross-examination: 
"I  have  no  doubt  that  Mrs.  Rothbarth  was  sometimes  at  my 
office.  I  have  no  recollection  of  requiring  her  presence  to  do 
business,  except  for  signatures  to  the  account. "  With  refer- 
ence to  the  items  included  in  the  account,  he  says  he  put 
in  things  that  were  doubtful  and  things  that  were  improper 
because  directed  to  do  so,  that  the  court  might  pass  upon 
them.  We  do  not  give  his  exact  words,  but  this  is  the  sub- 
stance of  his  statement. 

It  is  clear  from  all  this,  the  accounts  in  question  were  never 
verified  by  the  oath  of  any  one  who  understood  them,  and  an 
analysis  of  the  accounts  themselves,  in  the  light  of  the  undis- 
puted facts,  shows  they  are  erroneous  in  many  particulars, 
and  to  such  an  extent  that  it  would  be  difficult,  if  at  all 
practicable,  to  separate  the  proper  from  the  irnproj)er  items, 
without  a  restatement  of  the  whole  account.  The  guardian 
herself,  on  subsequent  investigation,  admits  that  these  ac- 
counts are  erroneous  and  unjust  as  passed  by  the  probate 
court,  and  desires  they  shall  be  set  aside  and  restated ;  and 
that  they  were  thus  passed  and  approved  by  the  court  mainly 
through  the  instrumentality  of  Rothbarth,  is  clear  beyond  all 
question,  and  it  is  but  charitable  to  add  that  in  obtaining 
their  approval  under  such  circumstances,  was  an  imposition 
upon  the  court.  These  accounts  not  having  been  verified  by 
his  oath,  (the  only  person  who  fully  understood  their  real 
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condition,)  we  are  aware  of  no  principle  upon  which  he  can 
now  shield  himself  behind  them,  and  to  permit  him  to  do  so, 
under  all  the  circumstances  of  this  case,  would  be  a  travesty 
on  legal  justice. 

As  a  single  instance,  out  of  many  we  can  not  stop  to 
enumerate,  of  the  glaring  injustice  of  these  accounts,  may  be 
mentioned  the  fact  the  children  are  charged  in  them  with 
large  sums  on  account  of  taxes,  insurance,  and  the  ordinary 
repairs  of  the  homestead  premises,  that  brought  them  no 
income,  and  were  used  and  occupied  by  Mrs.  Rothbarth  and 
her  husband  as  a  residence.  This  is  particularly  true  as  to 
Rothbarth,  for  a  large  portion  of  the  time  Mrs.  Rothbarth  was 
in  Europe  with  her  children,  who  were  lodged,  boarded  and 
educated  there  at  their  own  expense  for  most  of  the  time,  and 
even  for  the  small  portion  of  time  they  lived  at  the  homestead 
they  were  charged  up  in  these  accounts  with  their  support. 
In  any  event,  the  children  should  not  be  charged  with  more 
than  an  equitable  portion  of  these  expenses.  The  general 
rule  unquestionably  is,  the  tenant  for  life  must  defray  ex- 
penses of  this  character.  Other  matters  equally  unfair  and 
improper  might  be  pointed  out,  but  we  can  not  stop  to  do  so. 

As  the  settlement  between  Rothbarth  and  Ida  and  Alfred  A., 
heretofore  mentioned,  was  based  chiefly  on  these  erroneous 
accounts,  they  should  not  be  concluded  by  it ;  and  it  may  be 
added,  the  circumstances  already  stated,  under  which  it  was 
made,  afford  additional  reasons  why  they  should  not  be  so 
bound.  A  settlement  pressed  upon  wards  about  the  time  of 
their  becoming  of  age,  by  one  standing  in  loco  parentis,  and 
claiming  to  represent  their  mother  and  lawful  guardian,  from 
which  the  latter  is  forcibly  excluded,  should  not  be  sustained, 
except  in  so  far  as  it  is  just  and  fair  to  them.  In  restating 
the  account,  they  must,  of  course,  be  charged  with  all  pay- 
ments made  to  them,  including  the  real  estate  taken  by  them 
in  payment  of  their  interests,  respectively,  with  this  qualifi- 
cation :  that  Rothbarth  must  make  compensation  for  any  loss 
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they  may  have  sustained  by  reason  of  taking  property  instead 
of  cash,  other  than  loss  arising  by  subsequent  depreciation  of 
the  property.  If  it  was  put  to  them  at  any  material  advance 
on  its  then  cash  value  in  the  condition  the  property  then  was, 
he  should  make  compensation,  otherwise  not.  The  right  to 
compensation,  however,  should  be  made  out,  if  such  a  claim 
is  interposed,  by  clear  and  conclusive  testimony,  so  as  to 
leave  no  well  founded  doubt  of  its  justness. 

The  evidence  shows,  at  least  the  weight  of  it  does,  that 
the  individual  estate  of  Mrs.  Lehmann  and  that  of  her  chil- 
dren was  treated  as  a  common  fund,  and  that  from  and  after 
the  date  of  the  first  guardian's  report,  Eothbarth  treated  it 
precisely  as  if  it  belonged  to  him,  or  he  alone  had  control 
over  it,  and  a  large  portion  of  the  cash  was  carried  to  his  own 
bank  account,  where  it  was  used  as  his  own  private  fund. 
This  is  abundantly  shown  by  the  fact  the  accounts  filed  in 
the  probate  court  show  large  balances  on  hand,  when  by 
reference  to  his  bank  account,  the  correctness  of  which  he 
does  not  question,  it  is  demonstrated  he  had  little  or  nothing 
on  hand,  and  that  his  account  immediately  before  and  after 
these  settlements  was  even  overdrawn.  Under  these  circum- 
stances he  is  clearly  liable  for  interest.  (Perry  on  Trusts, 
sec.  468.)  One  in  the  possession  of  trust  funds  can  not  thus 
use  them,  and  then  relieve  himself  of  responsibility  by  falsely 
reporting  he  has  them  on  hand  and  is  unable  to  invest  them. 

To  the  objection  the  evidence  showing  the  state  of  Koth- 
barth's  bank  account  on  particular  days  was  improperly  ad- 
mitted, we  think  there  is  no  merit  in  it.  When  the  question 
how  much  ready  money  a  party  who  is  shown  to  keep  a  bank 
account  has  on  hand  at  a  particular  time,  becomes  important 
in  a  judicial  inquiry,  the  state  of  his  bank  account  at  the 
time  in  question  is  certainly  competent  evidence  upon  such 
an  issue ;  and  as  to  the  manner  of  proving  it,  we  know  of  no 
other  way  more  satisfactory  than  that  which  was  adopted  in 
this  case, — namely,  by  introducing  the  account  itself.     It  is 
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true  that  in  this  particular  case  an  examined  copy  of  the 
account  taken  from  the  bank  books  was  used,  but  it  was 
stipulated  the  copy  was  to  be  treated  and  given  the  same 
effect  as  the  books  themselves.  That  one's  bank  account  is 
competent  evidence  for  the  purpose  Eothbarth's  was  used  in 
this  case,  is  expressly  held  in  Furness  v.  Cope,  5  Bing.  114. 

With  respect  to  the  real  estate  in  controversy  there  is  little 
to  be  said.  While  we  think  the  circumstances  tend  strongly 
to  show  that  the  funds  of  Mrs.  Eothbarth  or  of  the  children, 
or  of  perhaps  both,  were  used  in  paying  for  the  property,  we 
are  nevertheless  of  opinion  the  evidence,  upon  the  whole, 
leaves  the  matter  in  too  much  uncertainty  to  warrant  relief 
in  this  mode.  By  requiring  appellee  to  fully  account  for  the 
estate  of  Mrs.  Lehmann  as  well  as  that  of  her  children,  which 
he  must  do,  the  ends  of  justice  will  be  sufficiently  and  more 
certainly  subserved  than  to  establish  a  resulting  trust  with 
respect  to  this  property. 

As  just  indicated,  we  think  the  court  erred  in  denying  relief 
under  Mrs.  Lehmann's  cross-bill.  We  do  not  think  Eothbarth 
ought  to  be  permitted  to  shield  himself  behind  the  settlement 
of  December,  1879.  The  circumstances  under  which  it  was 
effected,  as  well  as  its  subsequent  ratification,  appeal  strongly 
in  her  behalf.  It  is  apparent  she  did  not,  at  the  time,  under- 
stand what ,  her  rights  were,  for,  as  already  shown,  she  had 
been  practically  excluded  by  him  for  years  from  all  partici- 
pation in  the  management  and  control  of  the  estate,  including 
her  own  as  well  as  that  of  her  children,  and  hence  it  was 
impossible  for  her  to  have  any  reliable  information  as  to  the 
condition  of  her  affairs  or  her  rights  in  the  premises.  More- 
over, by  his  harsh  and  cruel  treatment,  his  imperious  bearing 
and  conduct,  resulting,  as  she  claims,  in  serious  sickness  and 
despondency,  she  was  evidently,  at  the  time,  in  no  condition 
to  enter  into  a  business  engagement  of  such  magnitude.  In 
short,  under  all  the  circumstances,  we  regard  the  so-called 
settlement  as  a  fraud  upon  her  rights,  and  it  should  not, 
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therefore,  be  permitted  to  stand.     He  has  never  accounted  to 

her  for  the  moneys  she  put  into  his  hands,  though  often  urged 

to  do  so.     This  he  must  do.    Honesty  and  fair  dealing  require 

it.     If  he  has  kept  his  accounts,  as  her  trustee,  by  preserving 

proper  vouchers  for  all  disbursements,  and  charging  himself 

with  all  moneys  that  went  into  his  hands,  as  the  law  requires 

he  should  have  done,  it  will  impose  no  hardship  on  him  ;  and 

if  he  has  failed  to  do  this,  it  is  but  right  that  he  should  suffer 

any  inconvenience  his  neglect  in  this  respect  brings  upon  him. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings  in  conformity  with  the 

views  here  expressed. 

Decree  reversed. 

Mr.  Justice  Craig,  dissenting. 

Mr.  Justice  Scott  :  I  am  of  opinion  no  freehold  is  involved 
in  this  case,  and  that  the  motion  to  dismiss  should  be  allowed. 
For  that  reason  I  do  not  now  wish  to  express  any  opinion  as 
to  the  merits  of  the  controversy. 


Edward  Abend 

v. 

Terre  Haute  and  Indianapolis  Eailroad  Company. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Contributory  negligence — what  so  regarded — and  its  effect  on  the 
right  of  recovery.  Where  an  employe  of  a. railroad  company  was  sent  on  a 
wrecking  train  to  assist  in  removing  the  debris  of  a  wrecked  train  from  the 
track,  and  instead  of  taking  his  seat  in  the  car,  in  violation  of  a  published 
rule  of  long  standing  entered  the  locomotive  and  took  a  seat  with  the  fireman, 
just  in  front  of  the  latter,  where  he  remained  until  a  collision  took  place  with 
a  freight  train,  and  he  was  killed,  it  was  held,  that  he  was  guilty  of  such 
negligence  in  taking  an  extra -hazardous  place,  as  to  bar  any  right  of  action 
by  his  personal  representative,  notwithstanding  the  negligence  of  the  servant 
in  charge  of  the  train. 
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2.  It  is  not  true,  as  a  general  proposition,  that  in  actions  for  personal 
injuries  caused  by  the  defendant's  negligence,  the  contributory  negligence  of 
the  injured  party  will  constitute  no  defence  except  when  the  latter's  negli- 
gence is  an  element  or  factor  in  producing  the  force  causing  the  injury 
complained  of.  It  is  sufficient  if  his  negligence  materially  contributes  to  the 
injury,  whether  it  contributes  to  the  force  causing  the  injury  or  not. 

3.  A  person  who  voluntarily  and  unnecessarily  places  himself  in  a  well 
known  place  of  danger  to  life  or  body,  but  for  which  position  he  could  not 
have  been  injured,  and  he  is  injured  or  killed  in  consequence  of  such  ex- 
posure, even  through  gross  negligence  of  the  defendant,  if  the  act  of  the 
latter  is  not  wanton  or  willful,  is  guilty  of  such  contributory  negligence  as  to 
preclude  any  jecovery  by  him  or  his  personal  representative. 

4.  If  a  plaintiff,  by  the  exercise  of  ordinary  care  and  prudence,  might  have 
avoided  the  consequences  of  the  defendant's  negligence,  and  failed  to  do  so, 
he  can  not  recover  of  the  latter  for  mere  negligence.  This  rule  has  no  appli- 
cation when  the  element  of  fraud  or  intentional  injury  enters  into  the  case. 

5.  Fellow- servants — whether  that  relation  exists.  A  person  in  the 
employ  of  a  railway  corporation  as  a  head  blacksmith,  was,  with  a  number  of 
other  employes,  directed  to  proceed  on  a  wrecking  train  of  the  company  to  a 
place  where  a  train  of  cars  had  been  wrecked,  for  the  purpose  of  assisting  in 
removing  the  rubbish  and  obstructions.  The  train  carrying  them  was  under 
the  charge  of  the  engineer,  who  acted  also  as  conductor,  and  by  his  neglect 
to  obey  instructions  the  train  collided  with  another,  resulting  in  the  death  of 
the  blacksmith:  Held,  that  the  blacksmith,  and  all  the  other  employes  on  the 
train,  including  the  engineer  and  fireman,  were  fellow- servants  of  a  common 
master,  engaged  in  the  same  line  of  employment,  within  the  rule  excluding 
a  right  of  recovery  by  one  servant  for  the  negligence  of  a  fellow- servant. 

6.  Practice—  taking  case  from  jury  by  instruction.  Where  the  plain- 
tiff fails  entirely  to  make  out  a  part  of  his  case  essential  to  a  recovery,  there 
is  no  error  in  the  court  instructing  the  jury  to  find  for  the  defendant. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  St.  Clair  county ;  the  Hon.  George  W.  Wall,  Judge, 
presiding. 

Mr.  James  M.  Dill,  Mr.  W.  H.  Bennett,  and  Mr.  J.  M. 
Freels,  for  the  plaintiff  in  error : 

The  ruling  of  the  circuit  court  in  withdrawing  the  proofs 
from  the  jury,  and  instructing  them  to  find  for  the  defendant, 
was  an  unwarrantable  invasion  of  the  province  of  the  jury. 
The  question  of  negligence  is  one  of  fact  for  the  jury,  and  not 
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of  law  for  the  court.  (Hubner  v.  Feige,  90  111.  212.)  As  to 
the  proper  practice,  see  Amos  v.  Sinnott,  4  Scam.  447  ;  Deshler 
v.  Beers,  32  111.  369  ;  People  v.  Brown,  3  Gilm.  87  ;  Crowley  v. 
Crowley,  80  111.  469. 

If  the  evidence  even  tended  to  show  a  right  of  recovery,  the 
court  had  no  power  to  take  the  case  from  the  jury.  Guerdon 
v.  Corbell,  87  111.  272 ;   Pennsylvania  Co.  v.  Conlan,  101  id.  95. 

Whether  or  not  Beasley  was  guilty  of  negligence  which  con- 
tributed to  the  injury,  was  a  question  of  fact  to  be  found  by 
the  jury,  under  proper  instructions  from  the  court.  Railroad 
Co.  v.  Bonifield,  104  111.  224;  Pennsylvania  Co.  v.  Conlan, 
101  id.  94;  Railway  Co.  v.  Elliott,  98  id.  481;  Lasure  v. 
Granville  Man/.  Co.  18  S.  C.  275. 

The  definition  of  negligence  is  a  question  of  law  for  the 
court,  but  it  is  always  a  question  of  fact,  to  be  determined, 
from  the  evidence,  by  the  jury,  whether  a  given  case  falls 
within  that  definition.  Railroad  Co.  v.  Morgenstern,  106  111. 
220. 

The  negligence  of  the  plaintiff  which  defeats  his  recovery 
must  be  the  proximate  cause  of  the  injury.  Fowler  v.  Rail- 
road Co.  8  Am.  &  Eng.  Ey.  Cases,  482 ;  Frink  v.  Potter,  17 
111.  411. 

Plaintiff's  contributory  negligence  must  have  immediately 
or  proximately  contributed  to  the  result.  Weeks  v.  Railway 
Co.  8  Am.  &  Eng.  Ey.  Cases,  314. 

The  question  of  comparative  negligence  is  also  a  question 
of  fact  for  the  jury.     Railroad  Co.  v.  Bonifield,  104  111.  224. 

Taking  these  questions  of  fact  from  the  jury  can  not  be 
sustained  except  by  overruling  the  cases  of  Frink  v.  Potter, 
17  111.  406,  Railroad  Co.  v.  Morgenstern,  106  id.  220,  Rail- 
road Co,  v.  Bonifield,  104  id.  224,  Pennsylvania  Co.  v.  Conlan, 
101  id.  94,  and  Railway  Co.  v.  Elliott,  98  id.  481. 

Beasley  was  killed  through  the  negligence  of  the  persons 
having  charge  of  the  train.  He  had  no  control  over  their 
actions,  and  as  to  them  was  not  a  fellow-servant,  engaged  in 
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a  common  work.  Bartonshill  Coal  Co.  v.  Reid,  3  Macq.  266  ; 
Gray  v.  Bressy,  15  Court  of  Sess.  135 ;  Railroad  Co.  v.  Keefe, 
47  111.  110;  Ryan  v.  Railroad  Co.  60  id.  173;  Railroad  Co. 
v.  Powers,  74  id.  345;  Railroad  Co.  v.  Moranda,  93  id.  324; 
Railroad  Co.  v.  Collins,  2  Duv.-  114;  Gillenwell  v.  Railroad 
Co.  5  Ind.  340;   Cooper  v.  Mullens,  30  Ga.  150. 

The  rule  to  be  deduced  from  all  these  cases  is,  that  when 
the  injured  servant  has  no  control  over  the  offending  servant, 
then  they  are  not  fellow-servants.  Dowling  v.  Allen  &  Co. 
74  Mo.  13;  Railroad  Co.  v.  Fort,  17  Wall.  557;  Wood  on 
Master  and  Servant,  sees.  390,  436,  439 ;  Cooley  on  Torts, 
555 ;   2  Thompson  on  Negligence,  976. 

Who  are  fellow-servants  in  a  given  case,  like  the  question 
of  negligence,  is  a  question  of  fact  for  the  jury,  and  not  of 
law  for  the  court.  Whether  Beasley  and  the  engineer  were 
fellow-servants  depended  upon  a  variety  of  facts,  which  had 
to  be  proven  before  the  jury,  and  from  the  facts  thus  proven 
it  was  for  the  jury  then  to  say  whether  the  two  servants,  in 
the  discharge  of  their  duties,  were  fellows ;  and  it  was  error 
in  the  court  to  deprive  the  jury  of  this  right.  Railroad  Co. 
v.  Morgenstern,  106  111.  220;  Railway  Co.  v.  Moranda,  108 
id.  581. 

Mr.  John  B.  Bowman,  for  the  defendant  in  error : 
Beasley  was  not  a  passenger,  but  a  servant  being  carried 
to  the  place  he  was  needed.  Even  if  he  had  been  in  the  car 
provided  for  him,  he  would  be  no  more  a  passenger  than  were 
Keefe,  in  47  111.  108,  or  Britz,  in  72  id.  256,  or  Cox,  in  21  id. 
23,  or  Durkin,  in  76  id.  395.  He  was  simply  a  servant,  with 
privilege  to  ride  free.  Ryan  v.  Railroad  Co.  23  Pa.  St.  384 ; 
Gillehannon  v.  Railroad  Co.  10  Cush.  228 ;  Seaver  v.  Railroad 
Co.  14  Gray,  466. 

That  Beasley  was  a  fellow-servant  with  the  conductor  and 
fireman,  see  Keefe' s  case,  47  111.  110;  Gartland's  case,  67  id. 
498 ;  Railroad  Co.  v.  Moranda,  93  id.  320. 
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The  court  may  exclude  all  the  evidence  when  there  is  no 
proof  tending  to  prove  a  material  fact.  Frazer  v.  Howe,  106 
111.  573 ;  Crowley  v.  Crowley,  80  id.  469 ;  Smith  v.  Gillett,  50 
id.  290 ;  Poleman  v.  Johnson,  84  id.  269. 

The  material  issues  presented  by  the  allegations  of  the 
declaration  are  :  First,  was  Beasley  a  passenger  ?  Second, 
was  he  in  the  exercise  of  due  care  and  caution  ?  Third,  was 
he  a  fellow- servant  with  defendant's  servant  through  whose, 
fault  the  collision  occurred  which  resulted  in  his  death  ? 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  Edward  Abend,  the  plaintiff  in 
error,  as  administrator  of  Thomas  Beasley,  against  the  Terre 
Haute  and  Indianapolis  Bailroad  Company,  the  defendant  in 
error,  to  recover  damages  for  personal  injuries  received  by 
the  plaintiff's  intestate  in  a  railroad  collision,  resulting  in  the 
latter's  death,  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  company.  The  cause  was  tried  in  the  St.  Clair 
circuit  court,  where  the  action  was  brought,  resulting  in  a 
verdict  and  judgment  for  the  defendant.  The  judgment  hav- 
ing been  affirmed  by  the  Appellate  Court  for  the  Fourth  Dis- 
trict, the  plaintiff  in  error  brings  the  record  here  for  review. 

On  the  trial  in  the  circuit  court,  after  the  evidence  on  the 
part  of  the  plaintiff  was  in,  the  defendant  declined  to  offer 
any  testimony,  and  the  court,  at  its  instance,  instructed  the 
jury  to  find  the  issues  for  the  defendant,  which  it  did,  and 
the  ruling  of  the  court  in  thus  withdrawing  the  case  from  the 
jury  presents  the  ultimate  question  for  determination. 

The  circumstances  under  which  Beasley  was  killed,  and 
which  gave  rise  to  the  present  litigation,  are  as  follows :  On 
the  25th  of  June,  1880,  one  of  the  defendant's  trains  was 
wrecked  on  its  road,  near  Confidence  Hill,  in  Madison  county, 
this  State.  On  the  following  day  the  deceased,  being  an  em- 
ploye of  the  company,  together  with  a  number  of  others,  was 
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ordered  by  the  proper  officer  of  the  company  to  go  out  from 
East  St.  Louis,  on  a  wrecking  train  of  the  defendant,  to  the 
place  of  collision,  for  the  purpose  of  assisting  in  removing 
the  wreck,  which  he  proceeded  to  do.  The  train  was  under 
the  control  of  one  Busse,  who  acted  in  the  capacity  both  of 
conductor  and  engineer.  Beasley,  instead  of  taking  a  seat  in 
the  wrecking  car,  as  he  should  have  done,  in  violation  of  a 
published  rule  of  the  company  of  many  years'  standing,  and 
of  which,  from  the  circumstances,  he  must  have  had  notice, 
got  on  the  locomotive  and  took  a  seat  on  the  fireman's  side, 
immediately  in  front  of  Cope,  the  fireman,  the  train  moving 
off  as  he  did  so,  in  which  position  he  remained  until  a  short 
time  afterwards,  when  the  locomotive  upon  which  he  was 
riding  collided  with  the  engine  of  a  freight  train  coming  in 
the  opposite  direction,  causing  his  immediate  death.  The 
train  upon  which  the  deceased  was  riding  was  what  is  known, 
particularly  among  railroad  men,  as  a  "wild  train," — that  is, 
a  train  not  running  by  schedule,  but  under  special  instruc- 
tions. By  the  orders  delivered  to  Busse  he  was  expressly 
directed  to  keep  out  of  the  way  of  the  very  train  with  which 
his  own  train  collided.  This  he  neglected  to  do, — hence  the 
collision,  and  the  serious  consequences  resulting  therefrom. 

The  declaration  charges,  in  substance,  that  Beasley,  by 
order  of  the  company,  went  aboard  the  train  for  the  purpose 
indicated,  and  that  while  it  was  proceeding  to  the  wreck, 
under  the  control  and  management  of  the  servants  of  the 
defendant,  it  came  in  collision  with  a  freight  train  belonging 
to  and  under  the  control  of  the  defendant,  whereby  the  said 
Beasley  was  instantly  killed;  that  at  the  time  he  was  so 
killed  he  was  exercising  due  care  and  caution,  and  that  such 
killing  was  without  any  fault  or  misconduct  on  his  part,  and 
that  he  was  not,  at  the  time  in  question,  a  fellow- servant 
with  the  servants  of  the  defendant  who  were  operating  said 
train,  or  either  of  them ;  that  said  Beasley  then  was,  and 
prior  thereto  had  been,  in  the  employ  of  the  defendant  as  its 


208  Abend  v.  T.  H.  &  I.  R.  R.  Co. 

Opinion  of  the  Court. 

head  blacksmith,  and  when  so  killed  he  was  proceeding  to 
said  wreck,  by  defendant's  order,  in  his  capacity  as  such 
blacksmith,  which  is  a  distinct  and  different  line  of  employ- 
ment from  that  of  the  other  servants  of  the  defendant,  etc. 
These  allegations  were  all  traversed  by  the  defendant's  plea, 
and  thereby  put  directly  in  issue. 

The  proofs  clearly  establish  most  of  the  issuable  facts 
essential  to  a  recovery.  But  do  they  show,  or  tend  to  show, 
the  deceased  was  exercising  due  care  at  the  time  of  the  col- 
lision, or  that  the  deceased  was  not  at  such  time  a  fellow- 
servant  with  the  servants  of  the  company  through  whose 
negligence  the  collision  happened  ?  We  are  of  opinion  they 
do  not.  It  follows,  therefore,  the  trial  court  ruled  prdperly 
in  withdrawing  the  case  from  the  jury.  What  evidence  is 
there  in  this  case  tending  to  show  that  the  deceased  was 
using  due  care  at  the  time  of  the  accident  ?  None,  that  we 
can  see.  Instead  of  taking  a  seat  in  the  wrecking  car,  (the 
safest  and  most  appropriate  place,  especially  in  case  of  col- 
lision or  other  accident,)  as  he  should  have  done,  and,  in- 
deed, as  he  was  requested  to  do,  he  deliberately,  in  violation 
of  an  express  rule  of  the  company,  took  a  seat  upon  the 
locomotive,  where  he  was  not  only  exposed  to  the  ordinary 
dangers  incident  to  that  place,  but  his  position  even  there 
was  rendered  extra  hazardous  by  the  fireman  sitting  imme- 
diately in  his  rear,  in  the  small  space  provided  for  the  fire- 
man only.  Situated  as  the  parties  were,  in  case  of  sudden 
danger  it  would,  to  say  the  least  of  it,  have  been  very  diffi- 
cult for  him  to  have  made  his  escape  by  jumping  from  the 
engine,  and  so  it  turned  out  in  this  instance.  Cope,  being  in 
the  rear,  did  jump  from  the  locomotive  before  the  collision — 
Beasley  did  not.  The  consequence  was,  Cope  saved  his  life, 
while  Beasley  lost  his.  Of  the  entire  force,  Beasley  was  the 
only  one  killed. 

We  are  of  opinion  the  proofs,  so  far  from  showing  the  de- 
ceased was  exercising  due  care  when  the  accident  occurred, 
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established  beyond  controversy  he  was  guilty  of  such  negli- 
gence as  to  absolutely  forbid  a  recovery.  Indeed,  it  does  not 
seem  to  be  seriously  contended  the  deceased  was  free  from 
negligence,  but  the  contention  appears  to  be  that  Beasley's 
death  was  the  immediate  result  of  the  collision,  and  that  the 
negligence  of  the  deceased  was  not  an  element  or  factor  in 
producing  the  collision,  hence  it  seems  to  be  concluded  that 
however  gross  his  negligence,  it  can  not  affect  his  right  of 
recovery.  This  view,  plausible  as  it  may  appear,  is  clearly 
unsound.  It  can  not  be  maintained  as  a  general  proposition, 
that  in  actions  for  personal  injuries  caused  by  the  defendant's 
negligence,  the  contributory  negligence  of  the  injured  party 
will  constitute  no  defence  except  when  the  latter's  negligence 
is  an  element  or  factor  in  producing  the  force  causing  the 
injury  complained  of.  It  is  sufficient  if  the  plaintiff's  negli- 
gence materially  contributes  to  the  injury,  whether  it  con- 
tributes to  the  force  causing  the  injury,  or  not.  Whatever 
dicta,  or  even  decisions,  may  be  found  to  the  contrary,  the 
cases  fully  establish  the  rule  as  here  stated.  Galena  and 
Chicago  Union  R.  R.  Co.  v.  Fay,  16  111.  55"S  ;  Illinois  Central 
R.  R.  Co.  v.  Buckner,  28  id.  299 ;  Chicago  and  Alton  R.  R. 
Co.  v.  Becker,  76  id.  25. 

A  simple  illustration  will  demonstrate  the  fallacy  of  the 
principle  contended  for.  A  party  deliberately  lies  down  upon 
a  railroad  track  where  trains  of  a  railroad  company  are  con- 
tinually passing,  and  falls  asleep.  Presently  a  train  comes 
along  at  a  forbidden  rate  of  speed,  and  the  engineer  neglects 
to  ring  the  bell  as  required  by  statute,  and  the  party  on  the 
track'is  injured.  In  the  case  supposed  it  is  clear  there  could 
be  no  recovery,  and  yet  the  negligence  of  the  party  injured 
did  not  contribute  to  the  force  causing  the  injury,  nor  did  it 
have  any  connection  with  the  negligence  of  the  company  in 
operating  its  train.  It  consisted  simply,  as  in  the  present 
case,  in  the  injured  party  placing  himself  in  a  dangerous 
position,  but  for  which  the  accident  would  not  have  happened. 
14—111  III. 
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The  principle  deducible  from  the  cases  generally,  is,  that  if 
the  plaintiff,  by  the  exercise  of  ordinary  care  and  prudence, 
could  have  avoided  the  consequences  of  the  defendant's  neg- 
ligence, and  fails  to  do  so,  he  can  not  recover.  Indeed,  it  is 
a  fundamental  principle  the  plaintiff  can  not  recover  in  any 
case  for  an  injury  occasioned  by  negligence  merely,  which 
would  have  been  avoided  by  the  exercise  of  ordinary  care  and 
prudence  on  the  part  of  the  plaintiff  himself.  Of  course,  the 
rule  here  announced  has  no  application  where  the  element  of 
fraud  or  intentional  injury  enters  into  the  case,  for  however 
negligent  the  plaintiff  may  be,  the  defendant  has  no  right  to 
practice  a  fraud  upon  or  willfully  injure  him. 

But  conceding,  for  the  purposes  of  the  argument,  the  court 
should  not  have  withdrawn  the  question  of  due  care  of  the 
plaintiff  from  the  jury,  we  have  no  hesitancy  in  saying  the 
case  made  by  the  plaintiff  was  wholly  insufficient  to  warrant 
a  recovery  upon  the  other  question,  and  the  case  was  there- 
fore properly  withdrawn  from  the  jury  on  that  ground.  The 
Cox  case,  21  111.  23,  the  Keefe  case,  47  id.  108,  the  Brltz  case, 
72  id.  256,  and  the  Durkin  case,  76  id.  395,  all  fully  sustain 
the  ruling  of  the  court  below  upon  this  question.  The  evi- 
dence, construed  in  the  light  of  these  cases,  shows  beyond 
all  controversy  that  Beasley  was  a  fellow-servant  with  Busse, 
through  whose  negligence  and  disobedience  of  orders  the  colli- 
sion was  brought  about.  The  evidence  shows  that  a  wrecking 
force  is  always  made  up,  in  the  hurry  of  the  moment,  out 
of  the  employes  and  servants  of  the  company  who  happen  to 
be  within  convenient  reach,  without  regard  to  the  particular 
line  of  service  in  which  they  are  employed.  The  removing 
of  obstructions  from  the  tracks  in  case  of  a  collision  is,  as 
shown  by  the  proofs  in  this  case,  a  distinct  branch  of  service, 
to  which  all  the  laboring  force  of  the  company  are  liable 
to  be  called,  without  any  reference  to  their  ordinary  calling 
or  duties ;   and  when  a  force  thus  made  up  goes  aboard  the 
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wrecking  train  and  starts  to  the  scene  of  disaster,  they  are  all, 
including  conductor,  engineer,  fireman  and  brakeman,  just  as 
much  in  a  common  branch  of  service  while  on  the  way,  as 
they  are  after  their  arrival  and  the  work  of  clearing  the  tracks 
has  actually  commenced.  It  is  an  error  to  suppose  that  a 
force  of  men  can  not  be  engaged  in  a  common  service  unless 
all  are  continuously  working  at  the  same  time  and  engaged 
in  doing  precisely  the  same  kind  of  work.  It  is  sufficient  if 
all  are  actually  employed  by  the  same  master,  and  that  the 
work  of  each,  whatever  it  may  be,  has  for  its  immediate 
object  a  common  end  or  purpose,  sought  to  be  accomplished 
by  the  united  efforts  of  all.  The  skill  of  a  carpenter,  black- 
smith, or  other  mechanic,  might  be  very  useful  in  removing 
a  wreck,  and  when  thus  working  together  in  such  a  service, 
though  each  one  in  his  own  particular  way,  they  are  all, 
within  the  meaning  of  the  rule,  engaged  in  a  common  em- 
ployment, notwithstanding  in  their  ordinary  employment  they 
have  no  connection  with  each  other,  and  consequently  when 
so  engaged  are  not  fellow-servants.  The  deceased,  though 
not  actually  using  a  hammer  or  other  tool  at  the  very  moment 
he  was  killed,  was  nevertheless  just  as  clearly  in  the  employ 
of  the  company  for  the  purposes  of  the  business  then  in  hand 
as  the  remainder  of  the  force  who  actually  assisted  in  remov- 
ing the  wreck.  One  who  is  hired  by  the  day,  week  or  year, 
is  just  as  much  in  his  employer's  service  in  going  to  and 
from  his  work  as  when  actually  engaged  in  the  work  itself. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Scott  and  Dickey,  JJ.,  dissent  from  this  opinion. 
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Fkancis  M.  Yocum 

v. 
Andrew  J.  Lovell. 

Filed  at  Springfield  September  27,  1884. 

1.  Homestead— as  to  the  mode  of  its  release.  The  statute  does  not 
require  that  the  name  of  the  husband  or  wife  of  the  grantor  of  land  shall 
appear  in  the  granting  clause,  or  elsewhere  in  the  body  of  the  deed,  in  order 
to  a  valid  release  of  the  estate  of  homestead. 

2.  A  deed  of  trust  on  real  estate  occupied  by  a  husband  and  wife  as 
a  homestead,  contained  a  clause  expressly  relinquishing  and  releasing  the 
homestead,  and  the  deed  was  signed  and  duly  acknowledged  by  both,  though 
the  wife's  name  did  not  appear  in  the  granting  clause,  or  elsewhere  in  the 
body  of  the  deed:  Held,  that  the  deed  was  sufficient  to  pass  the  homestead 
both  of  the  husband  and  wife. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Pike  county ;  the  Hon.  S.  P.  Shope,  Judge,  presiding. 

This  action  was  forcible  detainer,  commenced  by  Andrew 
J.  Lovell,  against  Francis  M.  Yocum,  before  a  justice  of  the 
peace,  to  recover  possession  of  a  half  section  of  land,  described 
by  its  numbers.  On  the  trial  before  the  justice  of  the  peace 
defendant  was  found  guilty,  and  judgment  rendered  against 
him.  On  his  appeal  the  case  was  tried  de  novo  in  the  circuit 
court,  and  that  court  found  defendant  not  guilty  as  to  one 
quarter  section,  and  guilty  as  to  the  other  quarter  section, 
and  rendered  judgment  for  possession,  and  awarded  execu- 
tion for  costs.  That  judgment  was  affirmed  in  the  Appellate 
Court  for  the  Third  District,  and  the  judges  of  that  court 
having  certified  that  in  their  opinion  the  case  involves  ques- 
tions of  law  of  such  importance  as  that  they  should  be  passed 
upon  by  the  Supreme  Court,  defendant  brings  the  case  to 
this  court  on  error.  v 
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Mr.  J.  S.  Irwin,  for  the  plaintiff  in  error : 

It  is  not  sufficient  to  release  the  wife's  interest  in  land  that 
she  sign  and  acknowledge  the  deed.  Her  name  must  be  in 
the  deed  as  one  of  the  grantors,  and  she  must  use  words  of 
conveyance  or  release.  McFarland  v.  Febiger,  7  Ohio,  194; 
Leavitt  v.  Lamphrey,  13  Pick.  383 ;  Catlin  v.  Ware,  9  Mass. 
218;  Stevens  v.  Owens,  25  Maine,  94;  Lufkin  v.  Curtis,  13 
Mass.  223 ;  Powell  v.  Monson,  3  Mason,  349  ;  Hall  v.  Savage, 
4  id.  273;  Westfall  v.  Lee,  7  Iowa,  12;  Lothrof  v.  Foster,  51 
Maine,  367  ;  3  Washburn  on  Eeal  Prop.  257 ;  Lithgoiv  v.  Kave- 
naugh,  9  Mass.  173 ;  Purcell  v.  Goshorn,  17  Ohio,  105 ;  Dodge 
v.  Nichols,  5  Allen,  548 ;  Bartlett  v.  Bartlett,  4  id.  440 ;  Mel- 
vin  v.  Proprietors,  16  Pick.  137;  Bruce  v.  Wood,  1  Mete.  542; 
Cox  v.  Wells,  7  Blackf.  410 ;  Cincinnati  v.  Newhall,  7  Ohio 
St.  37  ;  Raymond  v.  Holden,  2  Cush.  264;  Agricultural  Bank  v. 
/^ce,  4  How.  225 ;  Peabody  v.  Hewitt,  52  Maine,  50 ;  Green- 
ough  v.  Taylor,  11  Gray,  332;  Hodge  v.  Hollister,  2  Tenn. 
606;  Sharp  v.  Bailey,  14  Iowa,  387;  £Vw/yie  v.  Parker,  10 
Maine,  178 ;  Jewett  v.  Davis,  10  Allen,  70 ;  Warner  v.  Ptfc&, 
10  K.  I.  431 ;  i&m  v.  P€<?Zer,  4  Jones,  (N.  C.)  226 ;  GV«?/ 
v.  Matthis,  7  id.  502 ;  Hammond  v.  Thompson,  56  Ala.  591 ; 
Lawrence  v.  Heister,  3  H.  &  J.  371 ;  Baxter  v.  Bodkin,  25 
Ind.  172;  Hedges  v.  IFard,  15  B.  Mon.  106;  ^yr«s  v.  ffawfo?, 
1  Bradw.  600. 

There  must  be  a  formal  release  of  the  homestead, — a  re- 
lease of  fee  or  dower  is  not  sufficient.  Kitchell  v.  Burgwin, 
21  111.  45 ;  Vanzant  v.  Vanzant,  23  id.  536 ;  Boyd  v.  Cudder- 
back,  31  id.  113;  Smith  v.  Miller,  id.  157;  Warner  v.  Crosby, 
89  id.  320 ;  Ees£  v.  Gholson,  id.  465. 

The  homestead  right  may  be  set  up  by  the  husband,  in 
ejectment  or  forcible  detainer.  Warner  v.  Crosby,  89  111.  320 ; 
Best  v.  Gholson,  id.  465 ;  Panton  v.  Manley,  4  Bradw.  210  ; 
BonnellY.  Smith,  53  111.  375;  35  id.  106;  Johnson  v.  A  die - 
man,  id.  265 ;   Trustees  v.  Hovey,  94  id.  394, 


214  Yocum  v.  Lovell. 


Brief  for  the  Defendant  in  Error. 


The  release  or  waiver  must  be  joined  in  by  the  wife  and 
husband,  both  in  the  deed  and  acknowledgment.  Eev.  Stat. 
1874,  chap.  30,  sees.  11,  27,  and  chap.  52,  sec.  4;  Ayres  v. 
Hawks,  1  Bradw.  600 ;  Warner  v.  Crosby,  89  111.  320 ;  Best 
v.  Gholson,  id.  465;  Richards  v.  Green,  73  id.  57;  Thompson 
on  Homestead,  sec.  474;  Trustees  v.  Hovey,  94  111.  394;  35 
id.  106. 

Words  of  grant  or  lease  are  required  in  every  deed.  The 
intention  to  convey  must  appear  from  the  words  used.  John- 
son v.  Bantock,  38  111.  111. 

Taking  a  lease  by  a  husband,  is  not  a  waiver  of  homestead 
as  against  the  wife.  Booker  v.  Anderson,  35  111.  66 ;  Buck 
v.  Conlogue,  49  id.  391 ;  Allen  v.  Hawley,  66  id.  171 ;  Mor- 
rison v.  Sargeant,  18  Iowa,  9-0;  Wood  v.  Lord,  51  N.  H.  448; 
Abbott  v.  Cromartie,  72  N.  C.  548 ;  Thompson  on  Homestead, 
sec.  470. 

Messrs.  Matthews,  Wike  &  Higbee,  for  the  defendant  in 
error : 

It  is  sufficient  to  release  the  wife's  interest  in  the  land  of 
her  husband,  that  she  sign,  seal,  acknowledge  and  deliver  the 
deed.  It  is  not  necessary  that  her  name  appear  in  the  body 
of  the  deed  as  one  of  the  grantors,  and  this  same  rule  applies 
to  the  interest  of  the  husband  in  his  wife's  land.  3  Wash- 
burn on  Eeal  Prop.  266,  sec.  31 ;  Elliot  v.  Sleeper,  2  N.  H. 
525;  Coke  on  Littleton,  6a;  Lord  Say  and  Seal's  Case,  10 
Mod.  46;  Miller  v.  Shaw,  103  111.  277;  Woodbury  v.  Seaver, 
38  N.  H.  29 ;  4  Bacon's  Abridg.  513;  Lithgow  v.  Kavenaugh, 
9  Mass.  161;  Johnson  v.  Montgomery,  51  111.  185;  Deutzer  v. 
Walden,  30  Cal.  138 ;  Armstrong  v.  Stovall,  26  Miss.  275. 

When  persons  sign  a  bond  they  are  bound  by  it,  though 
their  names  do  not  appear  in  its  body.  Smith  v.  Crooker, 
5  Mass.  540;  Ahrend  v.  Odiorne,  125  id.  50;  Leath  v.  Bush, 
61  Pa.  St.  395;  Scheed  v.  Liebschultz,  57  Ind.  38;  Kursely 
v.  Shenberger,  5  Watts,  193. 
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A  deed  will  be  construed  most  strongly  against  the  grantor. 
3  Washburn  on  Eeal  Prop.  397,  and  cases  cited ;  2  Black- 
stone's  Com.  380. 

Every  deed  must,  if  possible,  be  made  operative.  Cases 
exist  in  which  almost  every  formal  part  of  a  deed  has  been 
dispensed  with.  Coke  on  Littleton,  7a;  Bridget.  Welling- 
ton,  1  Mass.  219. 

In  the  transfer  of  the  homestead  right  the  acknowledgment 
is  made  a  part  of  the  deed.  (Eev.  Stat.  1874,  chap.  52,  sec. 
4,  and  chap.  30,  sec.  27.)  But  even  if  the  two  deeds  of  trust 
were  neither  of  them  properly  executed  and  acknowledged  to 
release  the  right  of  homestead,  yet  the  plaintiff  in  error  hav- 
ing, after  the  making  of  the  trustee's  deeds,  accepted  a  lease 
and  paid  rent  under  the  same,  he  has  thereby  given  posses- 
sion of  the  premises  "pursuant  to  the  conveyance,"  which, 
under  the  present  statute,  amounts  to  a  conveyance.  Bev. 
Stat.  1874,  chap.  52,  sec.  4;  Winslow  v.  Noble,  101  111.  195; 
Barrett  v.  Wilson,  102  id.  302 ;  Eldridge  v.  Pierce,  90  id.  482. 

Whatever  right  the  wife  may  have  in  relation  to  the  home- 
stead, is  subordinate  to  the  right  of  the  husband  while  he 
lives  and  continues  to  be  the  head  of  the  family.  Redfern 
v.  Redfern,  38  111.  509;  Clubb  v.  Wise,  64  id.  157;  Buck  v. 
Conlogue,  49  id.  391 ;  Brown  v.  Coon,  36  id.  243 ;  Burson  v. 
Poiuler,  65  id.  146. 

The  wife  of  plaintiff  in  error  is  not  a  party  to  this  suit,  and 
if  she  has  not  properly  released  her  right  of  homestead  she 
may  have  her  relief  in  equity.  Booker  v.  Anderson,  35  111. 
67;  Abbott  v.  Cromartie,  72  N.  C.  292;   21  Am.  Bep.  457. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  and  prior  to  the  3d  day  of  November,  1877,  defendant, 
Yocum,  was  the  owner  and  was  in  possession  of  the  land 
involved  in  this  litigation.  To  secure  certain  indebtedness, 
defendant  on  that  day  executed  and  delivered  to  John  A. 
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Thomas  a  trust  deed  on  the  lands  involved,  which  deed  con- 
tained the  usual  power  of  sale  in  case  default  should  be  made 
in  the  payment  of  the  note  secured.  Afterwards,  on  the  22cl 
day  of  November,  1877,  in  order  to  secure  another  sum  of 
money,  defendant  made  and  executed  another  trust  deed  on 
the  same  property  to  A.  L.  Galloway,  which  deed  also  con- 
tained the  usual  power  of  sale.  It  appears  default  was  made 
in  the  payment  of  the  note  secured  by  both  trust  deeds,  and 
the  trustees  named  therein  regularly  advertised  the  property 
for  sale,  according  to  the  provisions  of  the  deeds.  At  the  sale 
made  of  the  property,  plaintiff  became  the  purchaser,  and 
received  deeds  therefor  in  the  usual  form  from  the  trustees 
making  the  sales.  As  to  the  regularity  of  the  sale  no  ques- 
tion is  made,  nor  as  to  the  validity  of  defendant's  title  at  the 
time  of  making  the  trust  deeds. 

It  is  proven  the  indebtedness  secured  on  the  property  was 
not  incurred  for  the  purchase  money,  nor  for  any  improve- 
ments in  the  property  ;  that  defendant  is  the  head  of  a  family, 
and  resided  with  them  on  the  property  at  the  time  of  making 
the  trust  deed,  and  has  since  continued  to  reside  with  his 
family  on  the  quarter  section  as  to  which  he  was  found  guilty 
of  withholding  from  plaintiff.  It  was  also  proved  the  wife  of 
the  grantor  had  never  consented  to  abandon  the  premises  or 
her  homestead  on  the  same,  or  that  the  grantor  might  do  so, 
otherwise  than  expressed  in  the  deeds  of  trust,  and  that  the 
grantor  had  not,  at  any  time  before  or  since  the  bringing  of 
this  suit,  provided  any  other  homestead  or  place  of  residence 
for  his  wife  and  family  suitable  to  their  condition,  or  other- 
wise. There  is  &lso  evidence  that  after  plaintiff  became  the 
purchaser  of  the  land,  defendant  became  his  tenant,  but  in 
the  view  taken  by  the  court  that  fact  in  the  case  will  not 
become  important,  and  the  evidence  on  this  branch  of  the 
case  need  not  be  stated. 

On  the  trial,  defendant  objected  to  the  reading  of  both  trust 
deeds  in  evidence,  on  the  ground  that  neither  of  them  was 
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so  executed  as  in  law  to  bar  or  cut  off  the  homestead  of  de- 
fendant, or  that  of  his  wife  residing  with  him  on  the  prem- 
ises. It  is  conceded  the  acknowledgment  of  the  trust  deed 
to  Galloway  by  the  husband  does  not  bar  his  homestead  in 
the  property,  and  it  will  not  be  further  noticed.  The  objec- 
tion taken  to  the  trust  deed  to  Thomas,  under  which  the 
property  was  sold  to  plaintiff,  is,  that  although  the  signatures 
of  both  the  husband  and  wife  appear  signed  to  the  deed,  yet 
it  is  solely  the  deed  of  the  husband.  The  name  of  the  wife 
of  the  grantor  nowhere  appears  in  the  granting  clause,  or 
elsewhere  in  the  body  of  the  deed.  In  the  body  of  the  deed 
all  exemption  of  homestead  is  expressly  relinquished,  and  the 
deed  is  subscribed  by  the  wife  of  the  grantor,  and  is  acknowl- 
edged by  her  in  conformity  with  the  statute.  That,  it  is 
thought,  is  all  the  statute  requires  to  be  done.  Section  4, 
chapter  52,  of  the  Kevised  Statutes  of  1874,  declares  no 
release,  waiver  or  conveyance  of  the  estate  of  homestead  so 
exempted  shall  be  valid  unless  the  same  is  in  writing,  sub- 
scribed by  the  householder  and  his  wife,  or  her  husband,  if 
he  or  she  have  one,  and  acknowledged  in  the  same  manner  as 
conveyances  of  real  estate  are  required  to  be  acknowledged. 
It  will  be  observed  all  the  statute  requires  to  make  the  release, 
or  waiver,  or  conveyance  of  the  homestead,  valid,  is  that  such 
relinquishment  shall  be  in  writing,  and  subscribed  by  the  hus- 
band or  wife  of  the  grantor,  if  he  or  she  have  one,  and  that 
it  shall  be  acknowledged  as  conveyances  are  required  to  be 
acknowledged  by  the  27th  section  of  the  Conveyance  act. 
That  was  done  in  this  case.  The  wife  of  the  grantor  sub- 
scribed the  deed  relinquishing  all  exemption  of  homestead, 
and  acknowledged  the  same  as  the  law  provides  shall  be  done. 
The  statute  has  not  required  that  the  name  of  the  husband 
or  wife  of  the  grantor  shall  appear  in  the  granting  clause,  or 
elsewhere  in  the  body  of  the  deed.  Unless  made  so  by  stat- 
ute, it  is  not  imperative  it  shall  so  appear.     It  is  sufficient 
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for  a  valid  relinquishment  of  homestead  that  it  is  done  in 
conformity  with  the  statute. 

A  question  having  some  analogy  to  the  case  now  before  the 
court,  was  passed  upon  by  this  court  in  Miller  v.  Shaw,  103 
111.  277.  The  deed  was  that  of  a  married  woman,  and  it  was 
insisted  it  was  not  sufficient  to  convey  her  separate  property, 
because  her  husband  did  not  join  with  her  in  the  granting 
clause  of  the  deed,  and  it  was  held,  under  the  statute  then 
in  force,  that  which  it  required  to  be  done  to  enable  the  wife 
to  convey  her  separate  property  is,  that  she  and  her  husband 
shall  execute  the  deed,  and  after  that  she  shall  appear  before  a 
proper  officer  and  acknowledge  the  same  in  the  mode  pointed 
out  by  the  statute,  and  such  deed  being  acknowledged  or 
proved  according  to  law  by  the  husband,  it  would  be  effectual 
to  pass  the  title  to  the  separate  property  of  the  wife.  In  the 
case  now  being  considered  the  wife  joins  with  her  husband 
in  the  release  of  the  homestead  in  precisely  the  same  manner 
as  the  husband  did  with  the  wife  in  the  case  cited,  and  that 
conforms  to  the  provision  of  the  27th  section  of  the  Convey- 
ance act  of  the  Eevised  Statutes  of  1874. 

As  the  trust  deed  released  all  exemption  from  homestead, 
and  was  subscribed  by  the  wife  of  the  grantor,  and  was 
acknowledged  in  conformity  with  the  statute,  it  must  be 
regarded  as  sufficient  to  pass  the  homestead  both  of  the 
husband  and  wife,  and  as  this  view  is  conclusive  of  the 
whole  case,  the  other  questions  discussed  need  not  be  con- 
sidered. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Hannibal  and  St.  Joseph  Eailroad  Company 

v. 

Elizabeth  Martin. 

Filed  at  Springfield  September  27,  1884. 

1.  Negligence — in  making  up  a  railway  train,  after  receiving  a  pas- 
senger. If  a  railway  company  receives  a  passenger  in  one  of  its  cars  for 
passage  before  making  up  the  train  of  which  such  car  is  to  be  a  part,  the  law 
requires  the  company  to  make  up  its  train,  couple,  manage  and  control  its 
cars  and  engines,  in  such  a  careful,  skillful  and  prudent  manner  as  to  carry 
the  passenger  with  reasonable  safety,  and  it  will  be  liable  for  an  injury  to 
the  passenger  resulting  from  its  neglect  of  this  duty,  when  such  passenger  is 
not  wanting  in  ordinary  care. 

2.  Same — contributory  negligence — entering  a  car  before  the  train  is 
made  up,  on  invitation  of  company's  employe.  The  fact  that  an  employe 
of  a  railway  company  invites  one  desiring  transportation  on  its  cars,  to  come 
aboard  the  train  before  it  is  made  up,  will  not  excuse  the  passenger  from  the 
charge  of  negligence  in  rushing  into  danger  plainly  seen;  but  even  then,  if 
no  injury  follows  the  act  of  entering  the  cars  on  the  invitation,  such  conduct 
on  the  part  of  the  passenger  will  not  defeat  his  remedy  against  the  company 
for  subsequent  acts  of  negligence  resulting  in  his  injury,  when  he  is  not  also 
guilty  of  negligence  conducing  to  the  same. 

3.  Same — contributory  negligence — in  passing  from  one  car  to  another, 
on  suggestion  by  the  conductor.  Where  a  passenger  in  a  railway  coach  which 
was  overcrowded,  was  informed,  by  the  announcement  of  the  conductor  in 
charge,  that  another  car  had  been  added  in  front,  and  the  adding  of  the  car 
had  been  felt  when  it  was  pushed  back,  and  it  was  found  in  proper  position 
for  the  reception  of  passengers,  though  in  fact  not  securely  coupled,  so  that 
just  as  such  passenger  was  in  the  act  of  stepping  from  the  platform  of  the 
rear  coach  to  the  forward  one,  the  latter  moved  forward  suddenly,  causing 
him  to  fall  to  the  ground,  whereby  he  received  a  serious  injury,  it  was  held, 
that  the  passenger  had  the  right  to  assume  he  could  pass  from  the  one  car  to 
the  other  with  safety,  and  in  so  attempting  was  not  chargeable  with  want  of 
ordinary  care. 

4.  Same — of  the  ownership  of  the  railway  and  of  the  cars  running 
thereon  being  in  different  companies — as  affecting  the  question  of  liability. 
A  passenger  who  purchases  a  ticket  for  conveyance  over  a  defendant  com- 
pany's railroad,  and  is  received  by  the  defendant  in  a  car  run  and  operated 
by  it  for  the  purpose  of  carrying  passengers,  and  who,  while  so  on  such  car, 
is  injured  through  the  carelessness  and  negligence  of  the  defendant,  without 


220  H.  &  St.  J.  E.  R.  Co.  v.  Martin. 

Syllabus. 

fault  or  negligence  on  his  part,  is  entitled  to  recover  damages  from  the  defend- 
ant for  such  injury,  whether  the  defendant  owned  the  car  and  engine  or  not. 

5.  Where  the  trains  of  a  railway  corporation  are  made  up  by  the  employes 
of  another  railroad  company,  and  on  the  track  of  the  latter,  and  cars  used  to 
make  up  the  same  belong  to  other  companies,  if  the  use  of  the  cars  and  tracks 
and  labor  in  making  up  such  trains  is  to  enable  such  first  named  corporation 
to  exercise  its  function  and  perform  its  duties  as  a  common  carrier,  such  cars, 
tracks  and  servants,  so  far  as  the  rights  of  its  passengers  who  may  receive  an 
injury  are  concerned,  must  be  regarded  as  the  cars,  tracks  and  servants  of 
the  company  so  using  the  same. 

6.  Same — right  of  recovery  on  either  one  of  two  grounds.  In  an  action 
by  a  passenger  against  a  railroad  company  to  recover  for  a  personal  injury, 
two  counts  of  the  declaration  charged  a  liability  for  a  failure  to  make  up  the 
train  and  sufficiently  to  couple  its  cars,  while  the  other  two  charged  the  neg- 
ligence to  be  the  moving  the  engine  and  cars  attached  thereto  without  suffi- 
ciently and  securely  coupling  the  cars:  Held,  that  proof  of  either  ground 
was  sufficient  to  authorize  a  recovery,  and  that  an  instruction  embracing  this 
principle  was  not  erroneous. 

7.  Measure  of  damages — injury  from  negligence — mental  and  bodily 
suffering.  Where  suffering  in  body  and  mind  is  the  result  of  injuries  caused 
by  negligence,  it  is  proper  to  take  it  into  consideration  in  estimating  the 
amount  of  damages. 

8.  Instructions — in  action  for  personal  injury  from  negligence — as 
containing  improper  element  of  damage,  and  assuming  right  of  recovery. 
In  an  action  by  a  passenger  against  a  railway  company  to  recover  damages 
for  a  personal  injury  caused  by  the  negligence  of  the  defendant's  servants, 
the  court  instructed  the  jury  that  in  determining  the  amount  of  damages  the 
plaintiff  was  entitled  to  recover,  if  any,  they  had  the  right  and  should  take 
into  consideration  all  the  facts  and  circumstances  in  evidence,  the  nature 
and  extent  of  the  plaintiff's  physical  injuries,  if  any,  testified  about  by  the 
witnesses,  his  suffering  in  body  or  mind,  if  any,  resulting  from  such  injuries, 
and  also  such  prospective  suffering  and  loss  of  health,  if  any,  as  they  might 
believe,  from  all  the  evidence  before  them,  he  has  sustained  or  will  sustain. 
It  was  objected  that  it  made  mental  suffering  an  element  of  damage,  and  prac- 
tically assumed  the  plaintiff  was  entitled  to  damages,  etc. :  Held,  that  the 
objections  were  not  well  founded. 

9.  Same — as  to  excluding  consideration  of  damages  caused  by  want 
of  care.  While  it  may  be  true  that  a  plaintiff  receiving  a  personal  injury 
may  not  enhance  his  claim  for  damages  or  recover  for  any  aggravation  of  his 
injuries  produced  by  his  own  want  of  care  or  neglect,  it  is  not  necessary  that 
the  plaintiff's  instructions  should  exclude  the  idea  that  he  may.  The  defend- 
ant may  have  an  instruction  based  on  that  hypothesis. 

10.  Same — as  ignoring  an  important  fact.  An  instruction  stating  cor- 
rectly what  acts  of  negligence  on  the  part  of  the  defendant  make  out  a  case 
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for  a  recovery,  which  in  the  same  connection  adds  that  if  the  injury  received 
was  without  any  fault  or  negligence  on  the  part  of  the  plaintiff,  the  defendant 
is  liable,  is  not  faulty,  as  ignoring  the  question  as  to  the  plaintiff's  want  of 
ordinary  care  and  prudence. 

11.  Same — in  respect  to  two  hypotheses.  Where  a  case  presents  two 
hypotheses,  an  instruction  based  upon  one,  only,  which  states  the  law  cor- 
rectly as  to  that,  is  not  erroneous  in  not  stating  the  law  upon  the  other,  when 
it  does  not  assume  to  do  so,  especially  when  the  other  party  procures  other 
instructions  expressing  the  law  upon  that  hypothesis. 

12.  Same — generality — in  respect  to  several  counts.  Where  there  is 
evidence  tending  to  prove  each  of  several  counts  in  a  declaration,  all  seeking 
a  recovery  for  a  single  injury,  but  on  different  grounds,  it  is  sufficient,  if  the 
instructions  are  general,  if  the  principles  announced  are  applicable  to  the 
declaration  generally.  The  other  party  may,  by  instruction,  call  the  attention 
of  the  jury  to  the  allegations  of  the  several  counts,  if  desired. 

13.  Same — whether  based  on  evidence.  Where  there  is  evidence  tending 
to  prove  a  material  fact  in  issue,  an  instruction  based  upon  the  belief  of  such 
fact  from  the  evidence,  is  not  erroneous  as  assuming  such  fact. 

14.  Allegations  and  proofs — as  to  the  date  of  an  occurrence.  In  a 
suit  to  recover  for  a  personal  injury  alleged  to  have  been  received  through 
negligence,  on  a  day  named,  the  instructions  need  not  be  limited  to  what  hap- 
pened on  that  day,  when  only  one  injury  is  claimed.  The  exact  date  in  such 
case  is  never  important,  except  to  save  a  misunderstanding  as  to  the  trans- 
action actually  involved. 

15.  Appeal — reviewing  disputed  questions  of  fact.  In  actions  to  recover 
for  a  personal  injury  on  the  ground  of  negligence,  controverted  questions  of 
fact  found  by  the  trial  and  Appellate  courts  in  the  same  way,  can  not  be  re- 
viewed by  this  court;  nor  where  there  is  evidence  tending  to  prove  an  alle- 
gation, can  this  court  inquire  into  its  weight. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — • 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Marsh  &  McFadon,  for  the  appellant : 
The  second  instruction,  near  its  close,  presupposes  that 
plaintiff  "was  precipitated  and  thrown  to  the  ground, "  while 
she  fell  by  her  own  weight,  which  is  essentially  different. 
(Garrison  v.  Chicago,  97  111.  68.)  There  was  nothing  in  the 
evidence  on  which  to  base  the  instruction,  and  it  should  not 
have  been  given.     Railroad  Co.  v.  Benton,  69  111.  174. 
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This  instruction  also  entirely  ignores  the  question  whether 
an  ordinarily  prudent  person  would  have  attempted  to  pass 
from  one  car  to  another,  on  the  request  of  a  servant  of  ap- 
pellant, under  the  circumstances.  Railroad  Co.  v.  Sykes,  96 
111.  171;  Railway  Co.  v.  Krouse,  30  Ohio  St.  231;  Railroad 
Co.  v.  Randolph,  53  111.  512;  Price  v.  Railway  Co.  72  Mo. 
418 ;  Dots  v.  Railway  Co.  59  id.  37. 

It  is  also  bad  in  telling  the  jury  that  a  recovery  might  be 
had  for  an  injury  by  either  one  of  the  negligent  acts  charged. 
The  charge  of  negligence  being  in  the  conjunctive,  the  plain- 
tiff was  bound  by  the  description  of  her  tort  as  laid  in  the 
conjunctive.  Butterson  v.  Railway  Co.  49  Mich.  187;  Rail- 
road Co.  v.  Marcott,  41  id.  435  ;  Bloomington  v.  Goodrich,  88 
111.  558;   1  Chitty's  Pleading,  (7th  Am.  ed.)  427. 

On  such  an  allegation  of  negligence  it  was  error  to  tell  the 
jury  that  plaintiff  could  recover  if  negligence  in  either  the 
moving  of  the  engine  or  coupling  cars  was  proven.  Price  v. 
Railway  Co.  72  Mo.  416. 

The  second  instruction,  in  so  far  as  it  relates  to  the  dam- 
ages, is  bad,  because  it  fails  to  exclude  from  the  jury  the  idea 
that  appellee  could  recover  for  any  aggravation  of  her  injuries 
by  her  own  neglect  in  treatment.  Railway  Co.  v.  Rector,  104 
111.  305;  Railway  Co.  v.  Eddy,  72  id.  140;  Hutchinson  on 
Carriers,  sec.  809. 

The  fourth  instruction  for  appellee  was  erroneous,  in  direct- 
ing the  jury  that  mental  suffering  was  a  proper  element  of 
damages.  Joch  v.  Dankwardt,  85  111.  332 ;  Railroad  Co.  v. 
Sutton,  53  id.  399 ;  2  Greenleaf  on  Evidence,  sec.  267. 

Messrs.  Ewing  &  Hamilton,  for  the  appellee : 
The  plaintiff's  first  and  second  instructions  do  not  assume 
that  defendant's  train  was  already  made  up.  It  is  not  neces- 
sary that  a  train  be  made  up  before  one  can  become  a  pas- 
senger. Railroad  Co.  v.  Perry,  58  Ga.  461 ;  Railroad  Co.  v. 
Martin,  11  Bradw.  389. 
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When  an  instruction  is  given,  this  court  will  presume,  unless 
the  Appellate  Court  certifies  otherwise,  that  there  was  evidence 
on  which  to  base  it.     Railway  Co.  v.  Henks,  91  111.  409. 

The  circuit  court  did  not  err  in  giving  appellee's  second 
instruction  to  the  jury.  Railroad  Co.  v.  Martin,  11  Bradw. 
388. 

Appellee  entered  the  train  after  it  was  in  position  for  the 
reception  of  passengers,  and  had  been  announced  as  ready 
by  the  conductor.  It  was  not  negligence  for  appellee  to  pass 
from  one  car  to  another,  under  the  direction  of  an  employe 
on  the  train,  while  the  train  was  standing  still.  Railroad 
Co.  v.  Sykes,  96  111.  172. 

Appellee  was  only  bound  to  exercise  ordinary  diligence  in 
endeavoring  to  be  cured.  She  was  not  required  to  employ  the 
most  skilled  surgeon,  and  is  not  responsible  for  her  surgeon's 
mistakes,  if  she  used  ordinary  care  and  diligence  in  securing 
medical  attendance.  Appellee's  third  instruction  was  prop- 
erly given.  Railroad  Co.  v.  Martin,  11  Bradw.  388  ;  Railway 
Co.  v.  Peyton,  106  111.  534. 

Appellee's  fourth  instruction  was  properly  given  to  the  jury. 
Railroad  Co.  v.  Perry,  58  Ga.  461. 

Appellee's  fifth  instruction  correctly  states  the  law.  It 
limits  the  mental  suffering  for  which  appellee  can  recover,  to 
such  as  resulted  from  the  physical  injuries  complained  of. 
Railroad  Co.  v.  Stables,  62  111.  320. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee  and  her  husband  having  procured  tickets  entitling 
them  to  be  carried  from  Quincy,  in  this  State,  to  Kansas  City, 
in  Missouri,  took  seats  in  the  waiting  room  at  the  Quincy 
depot  some  minutes  before  the  time  fixed  for  the  departure 
of  appellant's  train.  She  introduced  evidence,  upon  the  trial, 
to  the  effect  that  after  they  had  been  seated  thus  for  a  brief 
time,  the  conductor  of  appellant's  train  entered  the  waiting 
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room  and  publicly  announced  that  appellant's  train  for  Kan- 
sas City  was  ready  for  departure ;  that  thereupon  appellee 
and  her  husband,  and  a  number  of  other  persons,  arose  and 
proceeded  to  the  train,  which  was  standing  alongside  the 
platform  used  by  appellant,  and  entered  the  hindmost  car  in 
the  train;  that  this  car  being -full,  they  passed  through  it, 
and  entered  the  next  car  forward,  and  that  car  also  being 
full,  they  then  passed  through  it  and  into  the  next  forward 
car,  which  was  also  full;  that  there  some  man  arose  and 
gave  appellee  a  seat,  which  she  accepted,  her  husband  mean- 
while being  compelled  to  remain  standing;  that  about  the 
time  appellee  took  the  seat  thus  given  her,  an  employe  of 
appellant  entered  the  car  and  requested  the  passengers  to  be 
patient  for  a  moment,  promising  that  they  would  add  another 
car  to  the  train ;  that  soon  after  this  announcement  there 
was  the  jar  forward  of  one  car  striking  against  another,  and 
a  moment  later  an  employe  of  appellant  entered  the  car  in 
which  appellee  was  sitting,  through  its  forward  door,  and 
notified  the  passengers  that  the  car  in  front  was  ready ;  that 
thereupon  some  ten  or  twelve  persons  passed  on  and  into  the 
car  in  front,  and  appellee  attempted  to  also  do  so,  but  just 
as  she  caught  the  rail  of  the  forward  car,  and  was  in  the  act 
of  stepping  upon  the  platform  of  that  car,  it  moved  forward, 
leaving  the  car  from  which  she  was  trying  to  pass,  stationary, 
and  by  reason  thereof  she  fell  or  was  precipitated  to  the 
ground.  She  was  soon  after  taken  up  badly  injured,  and  in 
an  insensible  condition,  and  placed  in  the  car  in  which  she 
had  been  seated.  She  remained  in  the  car,  and  in  a  brief 
time  became  conscious,  and  continued  her  journey  notwith- 
standing her  injuries.  Appellant  owns  no  track  or  depot  in 
Quincy.  Its  cars  cross  the  river  and  enter  the  depot  of  the 
Chicago,  Burlington  and  Quincy  Eailroad  Company  on  the 
tracks  of  that  company,  and  its  trains  are  made  up  in  Quincy 
by  employes  of  the  Chicago,  Burlington  and  Quincy  Eailroad 
Company. 
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The  instructions  given  to  the  jury  upon  the  trial,  at  the 
instance  of  appellee,  are  as  follows : 

"1.  The  court  instructs  the  jury,  that  if  they  believe,  from 
all  the  evidence  in  this  case,  that  on  or  about  the  16th  day  of 
February,  1880,  the  defendant  was  controlling  and  operating 
a  train  of  cars  on  a  railroad  in  this  county,  and  that  the  de- 
fendant received  the  plaintiff  on  its  cars  as  a  passenger,  for 
hire,  then  the  court  instructs  the  jury  that  the  defendant  was 
bound  to  make  up  its  train,  couple  its  cars,  and  manage  and 
control  its  cars  and  engines  in  such  a  careful,  skillful  and 
prudent  manner  as  to  carry  the  plaintiff  with  reasonable  safety 
as  such  passenger. 

"2.  If  the  jury  believe,  from  all  the  evidence  in  this  case, 
that  the  plaintiff,  on  or  about  the  16th  day  of  February,  A.  D. 
1880,  had  purchased  a  ticket  over  the  defendant's  road  from 
the  city  of  Quincy,  Illinois,  to  Kansas  City,  Missouri,  and 
on  or  about  that  day  became  a  passenger  on  the  defendant's 
train  of  cars,  to  be  carried  from  said  Quincy  to  said  Kansas 
City,  then  the  law  imposed  upon  the  defendant  the  duty  of 
using  all  necessary  and  reasonable  skill,  care  and  caution  in 
making  up  and  running  said  train,  necessary  for  the  reason- 
ably safe  conveyance  of  the  plaintiff  as  such  passenger.  And 
if  the  jury  further  believe,  from  the  evidence,  that  while  the 
plaintiff  was  so  a  passenger  on  defendant's  train  of  cars,  she 
was  requested  by  an  employe  or  servant  of  the  defendant  to 
pass  from  the  car  in  which  she  was,  to  the  car  immediately 
in  front  thereof,  and  that  while  she  was  in  the  act  of  passing 
from  one  car  to  the  other  in  obedience  to  such  request,  by  the 
carelessness  and  negligence  of  the  defendant  in  making  up  its 
said  train,  and  failing  to  sufficiently  couple  its  said  cars,  or 
by  the  carelessness  and  negligence  of  the  defendant  in  moving 
its  engine  and  the  cars  attached  thereto  without  sufficiently 
and  securely  coupling  its  cars,  and  without  any  fault  or  neg- 
ligence on  the  part  of  the  plaintiff,  the  engine  and  a  part  of 
15—111  III. 
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the  train  of  the  defendant  was  started  forward,  and  the  car 
from  which  the  plaintiff  was  passing  was  detached  and  sepa- 
rated from  the  car  into  which  she  was  going,  and  the  plaintiff 
was  thereby,  without  any  negligence  or  fault  of  her  own,  pre- 
cipitated and  thrown  between  said  cars  to  the  ground,  and 
thereby  injured,  then  the  jury  should  find  the  defendant 
guilty,  and  assess  the  plaintiff's  damages  at  such  sum,  not 
exceeding  $10,000,  as  they  may  believe,  from  all  the  evi- 
dence, she  has  sustained. 

"3.  Although  the  jury  may  believe,  from  the  evidence,  that 
the  defendant's  train  of  cars,  testified  about  by  the  witnesses 
in  this  case,  was  made  up  by  the  servants  and  employes  of 
the  Chicago,  Burlington  and  Quincy  Kailroad  Company,  and 
that  such  servants  and  employes  had  the  control  and  man- 
agement of  said  cars  until  said  train  was  made  up  and  ready 
to  start  on  its  run  over  the  defendant's  road, — still,  if  the 
jury  further  believe,  from  the  evidence,  that  said  servants 
and  employes  of  the  Chicago,  Burlington  and  Quincy  Bail- 
road  Company  so  made  up  and  had  control  of  said  train  and 
cars  with  the  consent  of  the  defendant,  and  under  an  agree- 
ment between  the  defendant  and  said  Chicago,  Burlington 
and  Quincy  Bailroad  Company,  then  the  court  instructs  the 
jury,  that  for  the  said  purpose  of  making  up  and  managing 
said  train  and  cars  until  said  train  was  ready  to  start  on  its 
regular  run,  the  said  servants  and  employes  of  the  Chicago, 
Burlington  and  Quincy  Kailroad  Company  so  engaged  were 
the  servants  and  employes  of  the  defendant. 

"4.  The  court  instructs  the  jury,  that  in  this  case  it  is 
immaterial  whether  the  defendant  actually  owned  the  cars  or 
the  engine  forming  the  train  on  which  plaintiff  was  a  passen- 
ger at  the  time  of  the  supposed  injury  testified  about,  or  not ; 
but  if  the  jury  believe,  from  all  the  evidence  in  this  case,  that 
the  plaintiff  had  purchased  a  ticket  for  her  conveyance  as  a 
passenger  over  the  railroad  of  the  defendant,  and  had  been 
received  by  the  defendant  in  a  car  run  and  operated  by  said 
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defendant,  for  the  purpose  of  carrying  her  as  a  passenger, 
and  that  while  so  a  passenger  on  a  car  run  and  operated  by 
the  defendant,  by  the  carelessness  and  negligence  of  the  de- 
fendant, and  without  any  fault  or  negligence  on  her  part,  the 
plaintiff  was  injured  in  manner  and  form  as  alleged  in  the 
declaration  in  this  case  or  some  count  thereof,  then  the  jury 
should  find  the  defendant  guilty,  and  assess  the  plaintiff's 
damages  at  such  amount  as,  from  all  the  facts  and  circum- 
stances in  evidence,  they  believe  she  has  sustained,  not  ex- 
ceeding $10,000. 

"  5.  In  determining  the  amount  of  damages  the  plaintiff  is 
entitled  to  recover  in  this  case,  if  any,  the  jury  have  a  right 
to,  and  they  should,  take  into  consideration  all  the  facts  and 
circumstances  in  evidence  before  them,  the  nature  and  extent 
of  the  plaintiff's  physical  injuries,  if  any,  testified  about  by 
the  witnesses  in  this  case,  her  suffering  in  body  and  mind,  if 
any,  resulting  from  such  injuries,  and  also  such  prospective 
suffering  and  loss  of  health,  if  any,  as  the  jury  may  believe, 
from  all  the  evidence  before  them  in  this  case,  she  has  sus- 
tained or  will  sustain  by  reason  of  such  injuries. " 

Numerous  objections  are  urged  against  these  instructions, 
and  such  as  we  deem  important  will  be  noticed  in  the  order 
in  which  they  are  urged  in  appellant's  argument. 

It  is  contended  the  first  instruction,  and  the  first  part  of 
the  second  instruction,  are  bad,  because  in  each  a  disputed 
fact  in  the  case  is  assumed,  namely,  that  at  the  time  plaintiff 
was  injured  the  train  on  which  she  was  injured  was  already 
made  up.  We  can  not  concur  in  this  view.  The  question 
whether  appellee  was  received  by  appellant  as  a  passenger 
on  its  train,  is  left  to  the  jury  for  their  determination,  as  a 
question  of  fact,  from  the  evidence.  If  they  shall  find  that 
she  was  thus  received,  they  are  told  what  then  was  the  duty 
of  appellant  in  regard  to  making  up  its  train.  All  that  is 
assumed  is,  that  a  passenger  may  be  received  by  the  carrier 
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on  its  train  before  the  train  is  completely  made  up,  and  of  the 
correctness  of  this  there  can  be  no  question.  A  carrier  is 
under  no  obligation  to  do  so,  but  it  may  if  it  will ;  and  when  it 
does  so,  the  duties  declared  in  the  instructions  legally  follow. 
Instances  are  quite  common  where,  as  appellee  claims  was  the 
fact  here,  after  a  train  is  supposed  to  be  fully  made  up  and 
passengers  are  received  upon  it,  the  number  of  passengers  is 
discovered  to  be  too  great  for  the  number  of  cars  in  the  train, 
and  it  becomes  necessary  to  add  other  cars ;  and  in  such 
cases,  and  in  all  cases  where,  by  the  consent  of  those  in  charge 
of  the  train,  passengers  are  admitted  to  seats  in  the  cars  with 
a  view  to  transportation,  before  the  train  is  made  up,  the  rail- 
road company  owes  to  the  passengers  the  duty  in  making  up 
its  train  here  pointed  out. 

Again,  it  is  contended  that  both  these  instructions  are  bad, 
because  not  limited  to  what  happened  on  the  16th  day  of 
February,  1880.  We  can  not  conceive  how  this  can  be  im- 
portant, since  it  is  not  claimed  on  any  side  that  appellee  was 
injured  oftener  than  once,  or  had  more  than  one  cause  of 
action  on  the  ground  of  negligence,  against  appellant.  The 
exact  date  in  such  cases  can  never  be  important  save  to 
prevent  a  misunderstanding  as  to  the  transaction  actually 
involved  in  the  suit.  Appellant  claims  but  one  transaction, 
and  that  is  detailed,  as  seen,  by  witnesses  on  each  side. 
Whether  its  actual  date  was  the  16th  of  February,  or  on  any 
other  day  in  that  year,  is  not  perceived  to  be  of  any  import- 
ance. 

Appellant  also  contends  that  the  second  instruction  is  ob- 
noxious to  these  further  objections :  First,  it  presupposes, 
near  its  close,  that  appellee  was  precipitated  and  thrown  to 
the  ground,  which,  it  is  insisted,  is  not  sustained  by  the  evi- 
dence ;  second,  it  ignores  the  question  whether  an  ordinarily 
prudent  person  would  have  passed  from  one  car  to  the  other, 
in  obedience  to  the  request  of  the  servant  of  appellant  men- 
tioned in  the  instruction,  at  the  time  when  and  under  the 
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circumstances  under  which  appellee  attempted  to  do  so ; 
third,  it  ignores  the  question  whether  an  ordinarily  prudent 
person  would,  under  the  facts  of  the  case,  have  gotten  upon 
the  train  at  all,  and  would  have  been  where  appellee  was  at 
the  time  of  receiving  her  injury ;  fourth,  it  tells  the  jury  that 
if  appellee  was  injured,  either  by  the  carelessness  and  negli- 
gence of  appellant  in  making  up  its  trains  and  failing  to 
sufficiently  couple"  its  cars,  or  by  the  carelessness  and  negli- 
gence of  appellant  in  moving  its  engine  and  the  cars  attached 
thereto,  appellee  ought  to  recover,  whereas  these  things  are 
charged  in  the  declaration,  conjunctively ;  fifth,  there  was  no 
evidence  that  the  engine  and  part  of  the  train  of  appellant 
were  started  forward  by  reason  of  the  carelessness  of  appel- 
lant in  coupling  its  cars.  We  deem  each  of  these  objections 
untenable. 

First — Whether  the  evidence  sustains  the  allegation  that 
appellee  was  precipitated  and  thrown  to  the  ground,  was  for 
the  Appellate  Court  to  determine.  There  was  evidence  tend- 
ing to  prove  the  allegation,  and  we  can  not  inquire  into  the 
weight  of  it.  Indeed,  if  the  testimony  given  by  appellee  and 
her  husband  is  believed,  the  proof  was  ample.  They  say, 
when  she  was  in  the  act  of  passing  from  one  car  to  the  other 
she  reached  forward  and  caught  the  railing  of  the  forward 
car,  and  before  she  could  step  on  to  its  platform  it  moved 
away  from  the  car  on  the  platform  of  which  she  was  standing, 
and  thus  necessarily  pulled  her  out  of  balance,  and  thereby 
precipitated  her  to  the  ground. 

Second — The  instruction  expressly  provides  that  it  shall 
appear  that  appellee  acted  "without  any  fault  or  negligence" 
on  her  part.  If  an  ordinarily  prudent  person  would  not  have 
passed  from  one  car  to  the  other,  in  obedience  to  the  request 
of  the  servant,  under  the  circumstances,  it  is  impossible  that 
appellee  could  have  done  so  without  any  fault  or  negligence 
on  her  part.  The  principle  contended  for  under  this  objec- 
tion is  practically  and  sufficiently  expressed  in  the  instruction. 
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Third — This  objection  is  but  a  repetition,  in  a  little  differ- 
ent form,  of  the  second  objection,  and  the  answer  to  that  is 
likewise  an  answer  to  this.  Ordinarily,  where  an  employe 
upon  a  train  makes  public  announcement  of  any  matter 
affecting  the  safety  or  convenience  of  the  passengers  in  being 
carried  upon  the  train, — as,  for  instance,  where  a  car  is  over- 
crowded, that  another  coach  has  been  added  and  is  in  readi- 
ness for  their  reception  or  the  reception  of  such  as  choose  to 
enter  it, — and  no  one  connected  with  the  train  contradicts 
such  announcement,  passengers  are  authorized  to  assume  and 
act  upon  its  truth.  And  so  here,  as  claimed  by  appellee,  if 
they  were  notified,  first,  that  a  car  would  be  added,  and  after 
hearing  the  noise  and  feeling  the  motion  caused  by  one  car 
bumping  against  another,  they  were  informed  that  such  car 
had  been  added,  they  were  justified  in  assuming  that  to  be  a 
fact.  Undoubtedly,  if,  when  the  car  door  was  opened,  they 
had  perceived  no  car  was  there,  or  if  near,  that  it  was  too  far 
from  the  car  on  which  they  were,  to  be  reached  by  a  step, 
they  must  have  acted  upon  the  knowledge  of  what  they  thus 
saw,  and  not  then  upon  the  false  declaration  of  the  employe ; 
but  seeing  the  car  in  proper  place  on  the  train,  they  would 
have  the  right  to  assume  that  it  was  there  for  the  purpose 
declared  by  the  employe,  and  that  it  was  safe  to  attempt  to 
pass  into  it.  They  could  not  be  expected  to  know  that  it  was 
not  properly  coupled. 

Fourth — Under  the  first  and  fourth  counts  the  liability 
charged  upon  appellant,  is  because  of  its  failing  to  make  up 
its  train,  and  to  sufficiently  couple  its  cars,  and  the  liability 
charged  in  the  second  and  third  counts  is  because  of  appel- 
lant's moving  its  engine  and  cars  attached  thereto  without 
sufficiently  and  securely  coupling  its  cars, — hence,  if,  as  the 
instruction  told  the  jury,  appellee  was  injured  either  by  the 
carelessness  and  negligence  of  appellant  in  making  up  its 
trains  and  failing  to  sufficiently  couple  its  cars,  she  was  en- 
titled to  recover,  and  this  under  the  first  and  fourth  counts  • 
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or,  if  she  was  injured  by  the  carelessness  and  negligence  of 
appellant  in  moving  its  engine  and  the  cars  attached  thereto 
without  sufficiently  and  securely  coupling  its  cars,  she  was 
also  entitled  to  recover,  and  this  under  the  second  and  third 
counts.  The  alternative  indicates  simply  the  distinct  grounds 
of  action  relied  upon  in  the  different  sets  of  counts.  Proof 
of  either  was  sufficient. 

Fifth — The  instruction  does  not  submit  the  question  to  the 
jury  whether  the  engine  and  part  of  train  on  which  appellee 
was,  were  started  forward  by  reason  of  the  carelessness  of 
appellant  in  coupling  its  cars.  The  question  submitted  is, 
whether  appellant,  while  appellee,  in  obedience  to  the  request 
of  an  employe  of  appellant,  and  without  any  fault  or  negli- 
gence on  her  part,  was  passing  from  one  car  to  another,  by 
carelessness  and  negligence  in  moving  its  engine  with  the  cars 
attached  thereto  when  they  were  not  sufficiently  and  securely 
coupled,  precipitated  and  threw  her  to  the  ground.  This  is 
not  the  precise  phraseology,  but  it  is  the  clear  meaning  of 
that  used,  and  the  evidence  tends  to  prove  that  appellee  was 
thus  injured.  It  needs  no  demonstration  that  if  appellant  in- 
vited passengers  into  a  coach, — or  what,  in  effect,  is  the  same 
thing,  notified  them  it  was  ready  for  the  reception  of  passen- 
gers,— and  they  thereupon  proceeded  to  enter  the  coach,  but 
before  they  had  time  to  do  so  the  engine  was  started  forward, 
and  the  cars  parted  because  they  were  not  properly  coupled, 
and  one  was  injured  thereby,  appellant  was  guilty  of  such 
negligence  as  renders  it  responsible  for  the  injury  thus  done. 

The  instruction  is  not  entirely  free  from  objection,  but  we 
are  of  opinion  that  it  could  not  have  misled  the  jury,  and 
that  appellant  was  not  materially  prejudiced  by  it. 

The  third  instruction  is  objected  to  because  it  does  not 
state  the  law  upon  the  hypothesis  that  the  evidence  shows 
that  appellee  left  the  waiting-room  and  got  upon  the  train 
before  it  had  been  placed  in  position  to  receive  passengers,  etc. 
It  is  enough  to  say  the  third  instruction  does  not  assume  to 
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express  what  is  the  law  upon  that  hypothesis.  It  correctly 
expresses  the  law  upon  the  hypothesis  it  assumes,  and  the 
court,  at  the  instance  of  appellant,  in  other  instructions  ex- 
pressed the  law  upon  that  hypothesis. 

Objection  is  urged  against  the  fifth  instruction,  on  the 
grounds  that  it  informs  the  jury  that  mental  suffering  was  a 
proper  element  of  damages ;  that  it  practically  assumes  that 
appellee  is  entitled  to  recover  damages,  and  that  it  tells  the 
jury  they  should  take  into  consideration  the  various  elements 
of  damages  therein  mentioned,  etc.  The  objection,  in  our 
opinion,  is  not  well  taken  on  either  ground.  Where  suffering 
in  body  and  mind  is  the  result  of  injuries  caused  by  neg- 
ligence, it  is  proper  to  take  them  into  consideration  in  esti- 
mating the  amount  of  damages.  (Indianapolis  and  St.  Louis 
R.  R.  Co.  v.  Stables,  62  111.  320.)  The  instruction  does  not 
assume  that  appellee  is  entitled  to  recover  damages,  but  leaves 
that  question  to  be  determined  by  the  jury,  and  the  elements 
pointed  out  are  those  proper  for  the  consideration  of  the  jury. 
The  discretion  of  the  jury  in  exercising  an  intelligent  judg- 
ment is  not,  as  counsel  seem  to  suppose,  interfered  with. 

Four  objections  are  urged  against  the  fourth  instruction: 
First,  because  it  assumes  that  appellee  was  a  passenger  upon 
a  train  of  appellant  at  the  time  she  received  her  injuries; 
second,  because  there  was  no  evidence  that  at  the  time  appel- 
lee received  her  injuries,  the  car  she  was  in,  was  run  and 
operated  by  appellant ;  third,  because  it  does  not  exclude  from 
the  jury  the  idea  that  appellee  could  not  recover  for  any 
aggravation  of  her  injuries,  or  any  injuries  produced  by  her 
own  neglect  in  procuring  proper  treatment ;  and  fourth,  the 
court  should  not  have  submitted  the  question  of  appellee's 
right  to  recover,  under  the  third  and  fourth  counts  of  the 
declaration,  to  the  jury,  as  is  done  by  this  instruction,  because 
there  is  no  evidence  that  the  accident  happened  in  the  man- 
ner therein  stated.  These  objections  are  all  susceptible  of 
satisfactory  answers. 
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First — The  instruction  is  not  directed  to  the  question 
whether  appellee  was  a  passenger  on  the  train  of  appellant 
at  the  time  she  received  her  injuries,  but  to  the  question  of 
the  ownership  of  the  cars  and  engine  composing  the  train  on 
which  she  was  at  that  time,  and  correctly  lays  down  the  law 
that  it  is  sufficient  if  appellee  had  purchased  a  ticket  for  her 
conveyance  as  a  passenger  over  the  railroad  of  appellant,  and 
had  been  received  by  appellant  in  a  car  run  and  operated  by 
it,  for  the  purpose  of  carrying  her  as  a  passenger,  etc.  The 
question  whether  appellee  was  a  passenger  is  fully  and  fairly 
presented  by  instructions  given  at  the  instance  of  appellee, 
and  there  is  nothing  in  this  repugnant  to  those.  It  is  here 
fairly  left  to  the  jury  to  determine,  from  the  evidence,  whether 
the  contemplated  hypothesis  upon  which  appellant  is  to  be 
held  liable,  exists. 

Second — The  evidence  shows  that  the  train  was  made  up 
by  employes  of  the  Chicago,  Burlington  and  Quincy  Eail- 
road  Company,  and  on  its  tracks,  but  for  the  appellant,  and 
although  a  portion  of  the  cars  in  the  train  came  from  the 
Chicago,  Burlington  and  Quincy  company,  and  the  balance 
came  from  the  Wabash,  St.  Louis  and  Pacific  Eailway  Com- 
pany, when  united  they  constituted  appellant's  train ;  and  the 
use  of  the  cars  and  tracks,  and  the  labor  in  making  up  the 
train,  were  all  to  enable  appellant  to  exercise  its  functions 
and  perform  its  duties  as  a  common  carrier,  and  therefore  the 
cars  and  tracks,  and  the  servants  employed  in  making  up 
the  train,  so  far  as  the  rights  of  appellee  are  concerned,  are 
to  be  regarded  as  the  cars,  tracks  and  servants  of  appellant. 
Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Peyton,  106  111.  534. 

Third — It  was  unnecessary  that  this  instruction  should 
exclude  from  the  jury  the  idea  that  appellee  could  not  recover 
for  any  aggravation  of  her  injuries,  etc.,  produced  by  her  own 
neglect.  That  idea  is  not  included  in  the  instruction,  and 
there  is  nothing  in  it  repugnant  to  the  principle  contended 
for  by  appellant.     Under  appellee's  theory  of  the  case,  her 
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injuries  were  not  thus  augmented.  If  appellant  desired  an 
instruction  upon  the  hypothesis  that  the  evidence  showed 
appellee's  injuries  were  aggravated  by  her  own  neglect,  it  was 
entitled  to,  as  it  did,  have  the  court,  at  its  instance,  to  spe- 
cially instruct  the  jury  to  that  effect.  Peoria  and  Pekin  Union 
Ry.  Co.  v.  Glayberg,  107  111.  644. 

Fourth — In  our  opinion,  there  was  evidence  tending  to  prove 
each  count  of  the  declaration.  With  its  weight  this  court  has 
nothing  to  do.  Apart  from  this,  however,  the  instruction  is 
general,  and  if  its  principles  are  applicable  to  the  declaration 
generally,  it  is  sufficient.  It  was  the  privilege  of  appellant 
to  call  the  attention  of  the  jury  to  the  different  allegations  of 
the  several  counts,  if  it  chose  to  do  so,  but  it  is  sufficient  if 
the  law,  as  laid  down  at  the  instance  of  appellee,  is  correct 
and  applicable  to  the  case  under  either  count. 

Appellant  contends  that  the  court  erred  in  modifying  its 
tenth  instruction  as  asked.     As  asked,  it  reads  thus : 

"Even  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff in  this  case  was  injured  on  a  passenger  train  of  the 
Hannibal  and  St.  Joseph  Railroad  Company,  on  the  16th  day 
of  February,  1SS0,  yet  if  the  jury  further  believe,  from  the 
evidence,  that  the  said  company,  at  said  time,  had  a  platform 
in  the  depot  of  the  Chicago,  Burlington  and  Quincy  Railroad 
Company,  designated  by  it  for  the  reception  of  its  passengers, 
and  that  said  plaintiff  was  injured  while  said  train  was  being 
made  up  and  before  said  train  had  been  placed  in  position 
for  the  reception  of  its  passengers  at  said  platform,  the  court 
instructs  the  jury  that  the  relation  of  carrier  and  passenger 
did  not  subsist,  at  the  time  of  the  occurrence  of  said  injury, 
between  the  plaintiff  and  the  defendant,  and  the  verdict  of 
the  jury  should  be  for  the  defendant. " 

The  court  modified  it  by  adding :  "Unless  the  jury  further 
believe,  from  the  evidence,  that  some  agent  or  servant  of  the 
defendant  had  notified  plaintiff  that  said  train  was  ready  for 
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the  reception  of  passengers,  and  that  in  pursuance  of  such 
notice  said  plaintiff  had  got  on  said  train  of  cars  before  she 
received  the  alleged  injury,  if  the  jury  believe,  from  the  evi- 
dence, she  received  any  injury." 

The  objection  taken  to  this  modification  is,  that  the  fact 
that  some  agent  or  servant  of  appellant  notified  appellee  that 
the  train  was  ready,  would  not  have  justified  her  in  rushing 
upon  a  train  not  ready  for  passengers.  We  concur  with  ap- 
pellant in  the  view  that  if  appellee  saw  a  danger  before  her, 
she  would  not  be  justified  in  rushing  upon  it  merely  because 
appellant's  agent  or  servant  invited  her  to  do  so ;  but  if 
appellant's  servant  or  agent,  as  contemplated  in  this  modifi- 
cation, told  her  that  a  train  was  ready  for  the  reception  of 
passengers,  and  she  thereupon  entered  the  train,  she  became 
a  passenger.  She  was  there  by  appellant's  invitation,  and 
was  under  its  control  by  the  consent  of  both.  There  is  no 
pretence  that  she  incurred  any  danger  in  getting  on  the 
train, — i.  e.,  in  becoming  a  passenger.  Her  injury  was  re- 
ceived afterwards,  and  in  passing  from  one  car  to  another  for 
more  ample  accommodations. 

Many  of  the  questions  discussed  in  the  printed  arguments 
before  us  relate  to  the  effect  and  weight  of  the  evidence,  and 
are  consequently  finally  settled  by  the  judgment  of  the  Appel- 
late Court. 

We  are  unable  to  perceive  any  such  substantial  error  in 
the  record  as  would  justify  a  reversal  of  the  judgment  below, 
and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Statement  of  the  case. 

Anna  Danforth 

v. 

George  W.  Danforth. 

Filed  at  Ottawa  September  27,  1884. 

1.  Death  of  defendant  pending  suit  —  entering  judgment.  Where 
the  court  once  acquires  full  jurisdiction,  in  a  regular  manner,  during  the 
lifetime  of  both  parties,  the  death  of  the  defendant  after  trial,  but  before 
judgment,  will  not  abate  the  suit  and  render  judgment  against  him  void.  At 
most  it  is  but  an  irregularity. 

2.  Death  of  pakty  to  a  decree  for  divorce — as  affecting  the  right  of 
appeal  by  the  survivor.  The  party  against  whom  a  decree  of  divorce  has 
been  rendered  has  the  right  to  have  the  same  reversed  for  error,  and  this 
right  is  not  defeated  by  the  death  of  the  other  party  pending  the  appeal  or 
writ  of  error.  The  divorced  wife  may,  after  her  husband's  death,  prosecute 
a  writ  of  error  to  reverse  the  decree,  and  thereby  be  restored  to  all  her  rights 
as  widow  in  the  estate  of  her  deceased  husband. 

3.  Entering  judgment  as  of  the  trial  term,  at  a  subsequent  term — 
intervening  death  of  one  of  the  parties.  Where  a  trial  or  hearing  of  a  cause 
has  been  regularly  had,  and  judgment  is  delayed  by  motion  for  new  trial,  or 
by  the  court  taking  the  case  under  advisement,  and  one  of  the  parties  dies 
before  the  announcement  of  judgment,  the  court  may  direct  the  same  to  be 
entered  as  of  the  preceding  term  at  which  the  trial  was  had.  Its  entry  at  the 
subsequent  term  is  but  an  irregularity,  and  the  judgment  will  not  be  void. 

4.  Same — amendment  of  record  in  that  regard.  On  appeal  from  a  decree 
of  divorce,  and  a  refusal  to  open  the  decree  and  allow  a  defence,  both  parties, 
at  the  September  term,  1882,  submitted  the  cause  to  this  court.  The  appellee 
died  before  the  next  term,  at  which  time  the  opinion  of  the  court  was  filed 
and  judgment  of  reversal  entered.  The  attention  of  the  court  was  not  called 
to  the  fact  of  the  death  of  the  appellee.  At  the  September  term,  1883,  this 
court,  on  appellant's  motion,  amended  the  record  of  the  judgment  so  as  to 
make  it  appear  as  of  the  September  term,  1882. 

Motion  in  this  court  to  amend  the  record  so  as  to  give 
effect  to  the  judgment  as  of  a  prior  term. 

On  the  15th  day  of  July,  1881,  George  W.  Danforth  filed 
his  bill  in  the  circuit  court  of  Iroquois  county,  against  Anna 
Danforth,  his  wife,  to  obtain  a  divorce,  on  the  ground  of  ex- 
treme and  repeated  cruelty.     Upon  an  ex  parte  hearing,  the 
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circuit  court  found  the  defendant  guilty  of  the  charges  in  the 
bill,  and  decreed  a  divorce ;  and  it  appearing  that  the  parties 
had  agreed  upon  the  amount  the  defendant  was  to  receive  in 
lieu  of  alimony,  dower,  and  all  other  right,  claim  and  interest 
which  she  then  had  or  might  have  in,  to  and  upon  the  com- 
plainant's estate,  the  court  decreed  her  the  sum  so  agreed 
upon.  At  a  subsequent  day  of  the  same  term  the  defendant 
entered  her  motion  to  set  aside  the  decree,  and  that  she  be 
let  in  to  defend  the  suit,  for  the  reason  the  decree  had  been 
obtained  by  fraud,  in  which  she  had  not  participated.  This 
motion  the  circuit  court  overruled,  and  the  defendant  appealed 
to  the  Appellate  Court  for  the  Second  District.  The  Appellate 
Court  affirmed  the  order  an,d  decree  of  the  circuit  court,  and 
from  that  judgment  of  affirmance  the  defendant  appealed 
to  this  court.  After  the  argument  and  submission  of  the 
cause  at  the  September  term,  1882,  on  or  about  the  18th 
day  of  October,  1882,  the  said  George  W.  Danforth  departed 
this  life  intestate,  leaving  no  relatives  or  heirs  in  this  State, 
except  Asa  H.  Danforth,  a  brother,  and  the  appellant.  No 
opinion  was  filed  in  the  cause  until  March  28,  1883,  when 
one  was  filed,  and  judgment  was  then  entered  reversing  the 
decree  of  the  Appellate  Court.  At  the  September  term,  1S83, 
being  the  next  term  after  the  opinion  was  filed,  the  appellant 
appeared  and  made  her  motion  in  this  court  to  enter  the 
judgment  of  March  28,  1883,  as  of  the  date  said  cause  was 
taken  under  advisement  by  this  court.  Notice  of  the  motion 
was  given  to  all  parties  in  interest,  who  appeared  by  counsel 
and  resisted  the  motion. 

Messrs.  Doyle  &  Morris,  for  the  appellant : 
Where  one  of  the  defendants  dies  after  argument  and  before 
judgment,  the  decree  will  be  entered  so  as  to  have  relation 
back  as  of  the  day  of  the  final  hearing.  Campbell  v.  Meshin, 
4  Johns.  Ch.  334;  Benson  v.  Wolverton,  1  C.  E.  Green,  110; 
Durham  v.  Dolling,  id.  310;  Bank  v.  Weisinger,  2  Pet.  481. 
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The  rule  of  law  is  the  same  where  all  the  parties  die,  either 
plaintiff  or  defendant.  Vroon  v.  Ditmas,  5  Paige,  528 ;  Wood 
v.  Keys,  6  id.  478;  Emery  v.  Parrott,  107  Mass.  104.  But 
an  order  of  court  is  necessary.  Durham  v.  Dolling,  ICE. 
Green,  310;  Rack-man  v.  Decker,  12  id.  244. 

Courts  have  allowed  the  application  to  be  made  by  a  third 
person,  and  the  decree  entered  nunc  pro  tunc.  Stoney  v. 
Saunders,  1  H.  &  J.  341. 

A  decree  nunc  pro  tunc  is  always  admissible  where  a  decree 
was  ordered  or  intended  to  be  entered,  and  it  was  omitted  to 
be  done  only  by  inadvertence  of  the  court.  Gray  v.  Brignar- 
dello,  1  Wall.  627. 

Where  a  judgment  has  been  erroneously  entered,  the  court 
may,  at  a  subsequent  term,  from  its  minutes  or  other  suffi- 
cient evidence,  enter  a  nunc  pro  tunc  order  making  the  cor- 
rection; and  an  affidavit  setting  up  the  facts  which  are 
uncontradicted,  will  be  sufficient.  People  ex  rel.  v.  Quick,  92 
111.  580. 

Where  one  of  the  parties  dies  after  the  submission  of  the 
cause,  the  court  protects  the  party  bringing  the  suit,  from 
any  prejudice  he  might  suffer  by  the  death  of  his  adversary 
after  the  suit  was  submitted ;  and  instead  of  permitting  the 
action  to  abate,  will  direct  the  judgment  to  be  given  effect,  if 
necessary,  as  far  back  as  the  day  of  the  submission.  (Free- 
man on  Judgments,  57,  58.)  Now,  this  is  exactly  in  point, 
and  all  that  is  asked  in  the  case  at  bar. 

If  jurisdiction  is  obtained  by  the  court  in  lifetime,  a  judg- 
ment rendered  after  death  is  not  void.  Freeman  on  Judg- 
ments, sec.  140. 

Mr.  J.  W.  Dougherty,  for  the  administrator  and  heirs  of 
George  W.  Danforth,  contended  that  the  appeal  was  only 
from  the  order  of  the  circuit  court  refusing  to  set  aside  the 
decree  of  divorce, — not  from  the  decree  of  divorce.  That 
remains  unquestioned,  by  appeal  or  otherwise. 
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The  death  of  the  appellee  effectually  put  a  stop  to  all  fur- 
ther proceedings  in  the  case,  and  the  judgment  rendered  in 
this  court  is  a  nullity.  Life  Association  of  America  v.  Fassett, 
102.111.  315. 

There  can  be  no  right  of  action  or  defence  surviving  to  the 
heirs  or  next  of  kin,  in  cases  of  divorce.  The  object  of  the 
suit  is  to  dissolve  the  marital  relation,  and  that  having  been 
ended  by  death,  the  suit  then  pending  can  not  be  revived. 
What  can  be  gained  by  the  entry  of  the  proposed  order? 
Appellant  can  not  be  restored  to  the  condition  of  a  feme 
covert,  for  the  marital  relation  has  been  severed  by  death  ; 
nor  can  her  property  rights  be  affected,  for  the  succession  of 
the  estate  passed,  at  the  time  of  appellee's  death,  to  parties 
not  now  in  court,  and  their  interests  can  not  be  affected  by  a 
nunc  pro  tunc  order  of  reversal.  Freeman  on  Judgments, 
sec.  66;  McCormick  v.  Wheeler,  36  111.  114. 

If,  as  in  Smith  v.  Brittenham,  88  111.  29.1,  94  id.  624,  93 
id.  188,  Chicago  v.  Hall,  103  id.  342,  and  Thrifts  v.  Fritz, 
101  id.  457,  only  that  part  of  the  record  is  brought  up  by 
appeal  which  appertains  to  the  motion  to  let  appellant  in  to 
defend,  then  this  court  has  no  jurisdiction  to  reverse  the 
principal  decree,  and  it,  notwithstanding  an  abatement  or 
reversal  of  the  order  appealed  from,  will  still  stand  in  full 
force. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  cause  was,  at  the  September  term,  1882,  properly 
submitted  to  this  court  by  the  parties,  for  its  final  judgment, 
upon  the  merits.  Both  parties  then  being  in  life,  this  court 
thereby  acquired  complete  jurisdiction  over  the  parties  and  of 
the  subject  matter  of  the  controversy,  which  was  not  divested 
by  the  subsequent  death  of  the  appellee.  No  question  is 
made  but  that  a  judgment  of  this  court,  if  made  at  that  term, 
would  have  been  valid  and  conclusive  upon  the  parties  prop- 
erly before  it.     Formerly,  the  judgments  of  this  court  were 
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announced  and  entered  of  record  bnly  in  term  time,  and 
usually  at  the  term  at  which  the  causes  were  submitted,  and 
opinions  were  afterwards  prepared  and  filed.  This  practice 
was  changed  many  years  ago,  and  to  avoid  delays  as  far  as 
practicable,  a  statute  was  passed  authorizing  the  rendering 
and  entering  of  judgments  and  orders  in  vacation  in  all  cases 
which  had  been  taken  by  the  court  under  advisement. 

The  first  question  presented  relates  to  the  validity  of  the 
judgment  of  this  court,  as  it  now  stands.  Is  it  void  for  want 
of  jurisdiction,  or  is  it  binding  upon  those  succeeding  to  the 
estate  of  the  appellee?  Where  the  sole  defendant  is  dead 
when  the  suit  or  writ  of  error  is  brought,  it  may  be  true  that 
a  judgment  against  the  deceased  defendant  is  a  nullity,  for 
the  reason  that  the  court  never  acquired  jurisdiction  of  the 
cause.  In  such  a  case  the  court  never  acquires  any  authority 
to  act  or  take  any  step.  But  that  is  not  the  case  here.  Here, 
the  court,  before  taking  any  steps,  was  clothed,  by  the  act  of 
the  parties  and  the  law,  with  full  jurisdiction  and  rightful 
authority  to  render  the  judgment  it  did.  Did  the  death  of 
the  appellee, — not  brought  to  the  notice  of  the  court  by  plea, 
suggestion,  or  otherwise, — deprive  it  of  such  jurisdiction  law- 
fully acquired  ?     We  think  not. 

In  Reid  v.  Holmes,  127  Mass.  326,  the  court  say:  "If  the 
fact  agreed,  in  the  case  stated,  of  the  death  of  the  defendant 
after  the  default  and  before  judgment,  is  competent  to  be  con- 
sidered, it  does  not  show  that  the  judgment  is  absolutely  void. 
The  court,  at  the  time  of  the  bringing  of  the  former  action, 
had  jurisdiction  of  the  subject  matter  and  of  the  parties,  and 
might,  after  the  death  of  the  defendant,  have  rendered  judg- 
ment against  him  as  of  a  previous  term.  (Kelley  v.  Riley, 
106  Mass.  339,  341;  Tapley  v.  Martin,  116  id.  275;  Tapley 
v.  Goodsell,  122  id.  176,  181.)  Or  the  judgment  actually 
entered  might,  on  motion  of  the  plaintiff,  have  been  amended 
so  as  to  stand  as  a  judgment  nunc  pro  tunc,  or  have  been 
vacated,  and  the  administratrix  summoned  in  to  defend  the 
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action."  The  court  farther  say,  even  if  the  judgment  was 
erroneous,  and  might  be  reversed  for  irregularity,  yet  neither 
party  could  collaterally  dispute  its  validity, — citing  Hendrick 
v.  Whittemore,  105  Mass.  23 ;  Henderson  v.  Stamford,  id.  504 ; 
Penhallow  v.  Doane,  3  Dall.  54;  Warder  v.  Tainter,  4  Watts, 
270  ;  Yaple  v.  Titus,  4  Pa.  St.  195  ;  Evans  v.  Spurgin,  6  Gratt. 
107.  The  court  further  say :  "In  a  similar  case,  Chief  Jus- 
tice Tindall  said,  that  while  the  judgment  was  suffered  to 
exist  on  the  rolls  of  the  court  without  any  application  to  set 
it  aside,  it  could  only  be  treated  as  a  valid  judgment ;  and 
that  if  any  application  were  made,  it  should  have  been  to  the 
court  in  which  the  judgment  was  rendered,  which  had  power 
to  amend  the  proceedings,  in  order  to  obviate  the  alleged 
irregularity.  Bridges  v.  Smyth,  1  Mo.  &  Sc.  93,  99 ;  S.  C. 
8  Bing.  29,  32."  The  death  of  a  party  in  a  chancery  case 
does  not,  ipso  facto,  abate  the  suit  without  any  order  of  the 
court.     Cook's  Exr.  v.  Turpin,  10  B.  Mon.  245. 

In  Spaidding,  Admr.  v.  Wathen,  7  Bush,  (Ky.)  662,  an  ap- 
peal was  prosecuted  to  the  Court  of  Appeals  after  the  death 
of  the  appellant,  without  knowledge  of  his  death,  and  the 
judgment  below  reversed,  and  the  court  held  that  its  judg- 
ment of  reversal  was  not  void,  but  binding,  and  say:  "The 
death  of  John  after  judgment  in  the  circuit  court,  and  before 
the  appeal  was  prosecuted,  did  not  take  away  from  this  court 
the  right  to  entertain  it.  Kegularly,  a  personal  representa- 
tive should  have  been  appointed,  and  the  appeal  prosecuted 
in  his  name ;  but  we  are  not  prepared  to  say  the  want  of  a 
personal  representative  renders  void  the  appeal,  and  all  pro- 
ceedings had  under  the  same.  *  *  *  Where  a  plaintiff 
dies  pending  his  suit,  his  death  may  be  pleaded  in  abate- 
ment, but  the  defendant  may  waive  such  plea,  and  permit 
the  cause  to  be  tried  upon  its  merits,  without  revivor.  The 
Supreme  Court  of  Illinois  held  in  the  case  of  Camden  et  al. 
v.  Robertson,  2  Scam.  508,  that  the  death  of  one  of  the  plain- 
tiffs before  the  commencement  of  the  suit  was  no  bar  to  the 
16—111  III. 
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action,  and  could  only  be  made  available  to  the  defendant 
by  a  plea  in  abatement  setting  up  such  fact ;  and  in  Case 
v.  Ribelin,  1  J.  J.  Marsh.  30,  in  which  the  plaintiff  in  the 
circuit  court  died  before  judgment,  this  court  held  that  the 
judgment  was  not  void,  and  that  it  could  only  be  corrected 
by  the  court  in  which  it  was  rendered." 

Freeman,  in  section  140  of  his  work  on  Judgments,  says : 
"If  jurisdiction  be  obtained  over  the  defendant  in  his  life- 
time, a  judgment  rendered  against  him  subsequently  to  his 
death  is  not  void," — citing  in  support  of  the  text,  Collins  v. 
Mitchell,  5  Fla.  364;  Loring  v.  Folger,  7  Gray,  505;  Coleman 
v.  McAnulty,  16  Mo.  173 ;  Yaple  v.  Titus,  44  Pa.  St.  203  ;  Day 
v.  Hamburg,  1  Browne,  75 ;  Gregory  v.  Haynes,  21  Cal.  443. 
Again,  in  section  153,  he  says:  "Even  in  such  cases  the 
judgment  is  simply  erroneous,  but  not  void.  This  is  because 
the  court,  having  obtained  jurisdiction  over  the  party  in  his 
lifetime,  is  thereby  empowered  to  proceed  with  the  action  to 
final  judgment ;  and  while  the  court  ought  to  cease  to  exercise 
its  jurisdiction  over  a  party  when  he  dies,  its  failure  to  do  so 
is  an  error  to  be  corrected  on  appeal,  if  the  fact  of  the  death 
appears  upon  the  face  of  the  record,  or  by  writ  of  error  coram 
nobis,  if  the  fact  must  be  shown  aliunde." 

In  Stoetzell  et  al.  v.  Fullerton,  44  111.  10S,  the  court,  in  speak- 
ing of  the  rule  that  the  death  of  a  party  abates'the  suit,  said : 
"This  rule  is  not  universal  at  common  law,  as  appears  from 
the  case  cited  by  appellee's  counsel,  (Underhill  v.  Deuereux, 
2  Saund.  72,  note  i,)  as  in  a  quare  imp  edit  by  two,  or  in  an 
audita  querela  by  two,  or  in  debt  by  two  executors,  when  one 
was  summoned  and  severed,  and  dies,  the  writ  did  not  abate  ; 
and  when  one  of  two  plaintiffs  died  before  interlocutory  judg- 
ment, but  the  suit  went  on  to  execution  in  the  names  of  both, 
the  plaintiff  was  permitted,  even  after  a  motion  to  set  aside 
the  proceeding  for  irregularity,  to  suggest  the  death  of  the 
other  on  the  roll,  and  to  amend  the  ca.  sa.,  without  paying 
costs.     (Newnham  v.  Law,  5  Term  Eep.  577.)     The  statute 
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of  8  and  9  William  III,  chap.  11,  as  well  as  our  own,  was 
designed  to  prevent  the  abatement  of  any  case  where  the 
cause  of  action  would  survive  on  the  suggestion  of  the  death, 
which  suggestion  is  a  matter  of  form,  and  may  be  made  by 
either  party.  The  cases  cited  show  that  it  has  been  often 
allowed  to  make  the  suggestion  nunc  pro  tunc,  and  it  should 
be  allowed  in  furtherance  of  justice,  and  in  support  of  the 
right.  Ncwnhamv.  Law,  supra;  Hamilton  v.  Holcomb,  1  Johns. 
Cas.  29." 

But  it  is  urged,  that  conceding  the  foregoing  to  be  good 
law,  it  has  no  application  to  a  suit  for  a  divorce.  It  is 
claimed  that  the  death  of  either  party  puts  an  end  to  all  fur- 
ther legal  proceedings.  This  is  true  where  the  death  takes 
place  before  any  final  decree  of  divorce.  (Ewald  v.  Corbett, 
32  Cal.  493;  Swan  v.  Harrison,  2  Coldw.  534;  Pearson  v. 
Darrington,  32  Ala.  227.)  But  where  a  decree  of  divorce  has 
been  improperly  obtained,  and  the  proceedings  are  erroneous, 
the  party  whose  property  rights  have  been  injuriously  affected 
by  such  decree  ought  not  to  be  concluded  by  reason  of  the 
subsequent  death  of  the  other  party.  While  both  parties  live, 
a  writ  of  error  lies  to  reverse  an  erroneous  decree  of  divorce, 
the  effect  of  which  is  to  restore  both  parties  to  their  former 
statics  of  husband  and  wife,  in  law,  and  after  the  death  of 
one  it  ought  to  lie  in  favor  of  the  other  party,  not  for  the 
same  purpose,  but  to  restore  the  survivor  to  his  or  her  rights 
of  property  divested  erroneously  by  the  decree.  On  the  re- 
versal of  a  decree  of  divorce,  the  parties  will  be  placed  in  the 
position  they  occupied  before  the  decree  w7as  entered,  and  if 
one  of  them  has  died  between  the  date  of  the  decree  of  divorce 
and  its  reversal,  the  survivor  procuring  the  reversal  will  be 
entitled  to  all  rights  of  succession  or  dower,  and  the  like,  in 
the  estate  of  the  other,  the  same  as  if  no  divorce  had  ever 
been  had ;  but  in  such  case  the  court  need  not  ordinarily 
remand  the  case,  as  no  other  decree  of  divorce  can  ever 
be  had. 
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This  court  has  decided  that  a  divorced  wife,  after  the  death 
of  her  husband,  may  prosecute  a  writ  of  error  to  reverse  the 
decree  of  divorce,  and  thereby  be  restored  to  all  her  rights  as 
widow  in  the  estate  of  her  deceased  husband.  (Wren  v.  Moss 
et  al.  2  Gilm.  72.)  In  that  case  this  court  say:  "The  plain- 
tiff in  error  complains  that  she  has  been  injured  by  an  erro- 
neous decree.  If  so,  she  ought  to  find  a  remedy  by  writ  of 
error,  for  although  by  the  death  of  the  complainant  the  par- 
ties were  divorced,  and  no  further  proceedings  could  be  had, 
yet  the  mode  of  effecting  the  same  object  by  a  decree  will,  if 
erroneous,  unjustly  deprive  the  plaintiff  in  error  of  all  right 
in  dower  or  interest  in  the  personalty.  It  is  plain,  therefore, 
that  she  may  be  greatly  aggrieved  by  the  decree,  if  erroneous. 
If  aggrieved,  she  ought  to  find  a  remedy  by  appeal  or  writ  of 
error. "  The  writ  of  error  in  that  case  was  so  framed  as.  to 
bring  before  the  court  all  persons  whose  interests  might  be 
affected,  as  has  been  done  here,  by  notice. 

If,  then,  the  appellant  could  have  prosecuted  her  appeal 
or  writ  of  error  to  reverse  the  decree  of  divorce  even  after 
her  husband's  death,  and  thus  remove  the  bar  of  that  decree 
to  the  assertion  of  her  property  rights  as  widow  of  the  de- 
ceased, no  reason  is  seen  why  she  may  not  do  the  same  thing 
where  her  husband  dies  after  the  appeal  is  taken  or  writ  of 
error  brought,  and  after  the  cause  is  submitted.  The  most 
that  can  be  said  of  the  entry  of  final  judgment  after  the  death 
of  the  appellee  is,  that  it  was  irregular  and  informal.  No 
valid  objection  can  be  urged  to  its  substantial  justice.  If  the 
procedure  was  informal,  it  seems  no  objection  was  taken  to 
the  same  by  either  party,  and  the  attention  of  this  court  was 
not  called  to  the  fact  of  appellee's  death.  Until  objection 
was  made  to  the  judgment,  appellant  might  have  remained 
passive ;  but  we  see  no  good  reason  why  the  informality 
may  not  be  corrected  in  the  mode  suggested  by  the  appel- 
lant,— by  directing  the  amendment  of  the  record  so  as  to 
show  the  entry  of  the  judgment  of  a  date  prior  to  appellee's 
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death.  This  we  clearly  have  the  power  to  do  in  furtherance 
of  justice. 

In  Wood  v.  Keyes  et  al.  6  Paige,  478,  the  court  said:  "It 
being  understood  by  the  court  that  the  complainant's  cestui 
que  trust  has  died  since  the  hearing  of  this  cause,  the  decree 
must  be  entered  as  of  the  20th  of  April,  1836 ;  and  in  case 
the  trust  is  at  an  end,  the  suit  must  be  properly  revived  in 
the  name  of  the  person  who  has  succeeded  to  the  complain- 
ant's rights,  if  further  proceedings  in  the  cause  shall  be  found 
necessary."  In  Perry  v.  Wilson,  7  Mass.  393,  it  was  held 
that  where  an  action  is  delayed  for  the  convenience  of  the 
court,  they  will  take  care  that  no  body  suffers  by  such  delay. 
Therefore,  when,  after  a  continuance,  by  order  of  court,  for 
advisement,  the  defendant  in  the  action  died,  judgment  was 
entered  as  of  the  former  term. 

Where  an  action  on  a  statute  was  tried  before  its  repeal 
took  effect,  and  a  verdict  rendered  for  the  plaintiff,  and  ques- 
tions of  law  were  reserved,  which,  after  the  repeal  took  effect, 
were  decided  in  favor  of  the  plaintiff,  the  court  ordered  judg- 
ment to  be  entered  on  the  verdict  as  of  a  day  previous  to  the 
going  into  operation  of  the  repealing  act.  Springfield  v.  Wor- 
cester, 2  Cush.  52, — citing  Bingham  on  Judgments,  95,  96  ; 
Key  v.  Goodwin,  1  Moore  &  Scott,  620 ;  RygJitmire  v.  Dur- 
ham, 12  Wend.  215;  Perry  v.  Wilson,  7  Mass.  395. 

Where  a  plaintiff  was  non- suited  at  the  trial,  and  who 
applied  for  a  new  trial,  died  while  the  cause  was  sub  judice, 
and  a  new  trial  was  eventually  denied,  the  defendant  was 
permitted  to  enter  judgment  as  of  the  term  succeeding  the 
non-suit,  the  plaintiff  then  being  in  full  life.  Spalding  v. 
Congdon,  18  Wend.  513.  To  the  same  effect,  see  Currier  v. 
Lowell,  16  Pick.  170;  Tooker  v.  Duke  of  Beaufort,  1  Burr. 
147;  OadesY.  Woodward,  1  Salk.  87;  Tidd's  Practice,  (1st 
Am.  ed.)  846;  Tapley  v.  Martin,  116  Mass.  275;  Mead  v. 
Mead,  1  Mo.  App.  247 ;  Webber  v.  Webber,  83  N.  C.  280  ; 
Boyd  v.  Boyd,   38  Pa.  St.   241 ;    Jennings  v.  Ashley,   5  Pike, 
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128;  Pool  v.  Loomis,  id.  110;  Davies  v.  Davies,  9  Ves.  Jr. 
461 ;  Hess  v.  Cole,  3  Zabr.  116. 

But  it  is  urged  that  the  judgment  of  this  court  in  reversing 
the  judgment  of  the  Appellate  Court  can  have  no  effect  to 
restore  appellant  to  her  rights  as  widow  of  her  deceased  hus- 
band. It  is  claimed  there  were  entered  two  distinct  and  sep- 
arate decrees  in  the  circuit  court, — the  one  for  the  divorce, 
and  the  last  refusing  to  set  aside  the  decree  of  divorce  and 
allow  the  appellant  to  defend, — and  that  she  appealed  only 
from  the  latter,  and  not  from  the  decree  of  divorce,  and  there- 
fore the  appellate  court  can  reverse  only  the  order  denying 
her  an  opportunity  to  defend,  leaving  the  decree  of  divorce  in 
full  force.  This  court  decided  that  the  circuit  court  erred 
in  refusing  to  set  aside  the  decree  of  divorce,  and  upon  that 
ground  reversed  the  judgment  of  the  Appellate  Court,  and 
remanded  the  cause.  This  is  equivalent  to  remanding  with 
directions  to  reverse  the  order  of  the  circuit  court  overruling 
the  motion  to  vacate  the  decree,  and  to  remand  the  case 
to  the  circuit  court,  with  directions  to  the  circuit  court  to 
allow  the  motion  and  vacate  the  decree. 

The  motion  to  amend  the  record  in  this  court  will  be 

allowed,  and  the  record  of  the  judgment  amended  so  as  to 

make  it  appear  as  of  the  September  term,  1882.     When  the 

case  comes  before  the  Appellate  Court  under  this  record  as 

amended,  formal  regularity  will  require  the  death  of  appellee 

to  be  suggested,  and  that  his  legal  representatives  be  made 

parties  thereto. 

Motion  allowed. 
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M.  Steib,  for  use,  etc. 

v. 
William  H.  Whitehead. 

Filed  at  Springfield  September  27,  1884. 

1.  Gaenishment — trust  fund — whether  subject  to  garnishment.  A  tes- 
tator devised  his  estate  to  trustees,  to  be  well  rented,  and  kept  in  repair  and 
taxes  paid,  and  to  be  insured  against  fire,  and  the  trustees  to  pay  over  all 
remaining  rents  and  income  in  cash,  into  the  hands  of  his  daughter,  "in  per- 
son, and  not  upon  any  written  or  verbal  order,  nor  upon  any  assignment  or 
transfer  by"  the  daughter:  Held,  that  the  net  income  of  the  estate  devised 
was  not  liable  to  garnishment  in  the  hands  of  the  trustees  for  debts  of  the 
beneficiary. 

2.  Will — devise  in  trust — provisions  for  protection  of  beneficiary,  as 
against  debts,  improvidence,  etc.  While  it  is  true  that  an  absolute  gift  of 
property  can  not  be  rendered  inoperative  by  conditions  annexed,  it  does  not 
follow  that  a  parent  may  not,  by  will  or  otherwise,  make  such  a  reasonable 
disposition  of  his  property,  when  not  indebted,  as  will  effectually  secure  his 
child  a  competent  support  for  life;  and  the  most  appropriate,  if  not  the  only, 
way  of  accomplishing  this  object,  is  through  the  medium  of  a  trust. 

3.  In  this  case,  a  testator  devised  all  his  lands  to  trustees,  in  trust  for  his 
daughter,  declaring  it  to  be  the  duty  of  the  trustees  to  keep  such  lands,  etc., 
well  rented,  to  make  reasonable  repairs  on  the  same,  to  pay  promptly  all 
taxes  and  assessments  thereon,  to  keep  the  buildings  thereon  reasonably  in- 
sured against  damage  by  fire,  and  to  pay  over  all  remaining  rents  and  income 
in  cash,  into  the  hands  of  his  said  daughter,  in  person,  and  not  upon  any 
written  or  verbal  order,  nor  upon  any  assignment  or  transfer  by  the  said 
daughter,  the  trust  to  cease  at  her  death,  and  the  estate  to  vest  in  her  heirs, 
etc.:  Held,  that  the  intention  was  to  place  the  net  income  of  the  property 
beyond  the  control  of  the  daughter  and  her  creditors  while  in  the  hands  of 
the  trustees,  and  that  such  intention  should  be  enforced  by  the  courts. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  for  the  plaintiff  in  error: 
The  fund  arising  from  the  rents  and  profits  of  the  lands 
and  property  in  question,  and  sought  to  be  reached  in  this 
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proceeding,  is  absolute  in  the  beneficiary,  and  assignable,  and 
being  the  property  of  Mrs.  Schonrock,  absolutely,  is  liable  to 
garnishment.  Wells  v.  Ely,  3  Stockt.  175 ;  Lynch  v.  Utica 
Ins.  Co.  18  Wend.  245  ;  Gleason  v.  Fay er weather,  4  Gray,  348  ; 
Hallett  v.  Thompson,  5  Paige,  583 ;  Livingston  v.  Stickles,  8  id. 
398;  Van  Renssalear  v.  Hays,  19  N.  Y.  68;  Newkirk  v.  New- 
kirk,  2  Caines,  335;  McWilliams  v.  Risley,  2  S.  &  R.  507; 
Walker  v.  Vincent,  19  Pa.  369 ;  Hanly  v.  Northampton,  8 
Mass.  3 ;  Schermerhorn  v.  Negus,  1  Den.  448 ;  2  Redfield  on 
Wills,  sec.  288,  note  30 ;  Rockforcl  v.  Hackman,  9  Hare,  475 ; 
Keysets  Appeal,  57  Pa.  St.  236;  Koenig's  Appeal,  id.  352; 
Wilkinson  v.  Wilkinson,  3  Swanst.  528 ;  Groves  v.  Dolphin,  1 
Sim.  66 ;  2  Jarman  on  Wills,  (Bigelow's  ed.)  24-29,  note  2. 

That  trusts  can  not  be  created  with  a  provision  that  the 
equitable  estate  or  interest  of  the  cestui  que  trust  can  not  be 
alienated,  is  the  well  settled  law  of  England  and  most  of  the 
States  in  this  country.  Oxley  v.  Lane,  35  N.  Y.  345  ;  N orris 
v.  Beyea,  3  Kern.  273  ;  Reifsnyder  v.  Hunter,  19  Pa.  St.  41 ; 
Walker  v.  Vincent,  id.  369  ;  Yard's  Appeal,  64  id.  95  ;  Harken's 
Appeal,  60  id.  257 ;  Gleason  v.  F ay  er  weather,  4  Gray,  348 ; 
Bank  v.  Davis,  21  Pick.  42  ;  Lane  v.  Lane,  8  Allen,  350 ;  Jones 
v.  Bacon,  6S  Maine,  34 ;  Norris  v.  Hensley,  27  Cal.  439  ;  Pace 
v.  Pace,  73  N.  C.  119;  Mandelbaum  v.  McDonnell,  29  Mich. 
78  ;  2  Perry  on  Trusts,  sec.  386  ;   Story's  Eq.  Jur.  sec.  974  a. 

The  rule  is,  that  where  a  grant  or  devise  is  made  of  the 
rents,  issues  and  profits  of  an  estate,  the  legal  estate  being 
vested  in  a  trustee,  with  a  condition  annexed  that  they  shall 
not  be  subject  to  present  or  future  debts,  whether  the  estate 
granted  or  devised  be  an  estate  for  life  or  in  fee,  the  condi- 
tion is  void,  as  against  public  policy.  Graves  v.  Dolphin, 
1  Sim.  66;  Snowden  v.  Dales,  6  id.  524;  Mebane  v.  Mebane, 
4  Ired.  Eq.  181 ;  Bank  v.  Forney,  2  id.  181;  Foley  v.  Bun- 
nell, 1  Brown's  Ch.  247;  Brandon  v.  Robinson,  18  Yes.  Jr. 
429;  Piercy  v.  Roberts,  1  M.  &  K.  4;  Dick  v.  Pitchford,  1 
Dev.  &  Bat.  Eq.  484;  2  Story's  Eq.  sec.  974  a. 
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The  limitation  that  the  trustee  is  not  to  pay  upon  orders 
or  assignment,  is  void,  and  the  income  is  subject  to  the  pay- 
ment of  the  debts  of  the  cestui  que  trust.  Smith  v.  Moore,  36 
Ala.  327 ;  Mebane  v.  Mebane,  4  Ired.  Eq.  131 ;  Gray  v.  Obear, 
54  Ga.  231 ;  Mcllvain  v.  Smith,  42  Mo.  45. 

The  rule  is,  that  where  the  debtor  is  entitled  to  the  sole 
enjoyment  of  the  income  or  profits  of  a  fund  during  his  life- 
time, such  income  is  subject  to  the  payment  of  his  debts. 
Dick  v.  Pitchford,  1  Dev.  &  Bat.  Eq.  480 ;  Presley  v.  Rodgers, 
24  Miss.  520;  Johnson  v.  dishing,  15  N.  H.  298;  Broivn  v. 
Cleary,  1  Eich.  Eq.  319  ;  Mcllvain  v.  Smith,  42  Mo.  45 ;  Heath 
v.  Bishop,  4  Eich.  Eq.  46. 

Unless  otherwise  specified  in  the  trust,  the  profits  or  in- 
come accumulating  on  a  fund  given  to  the  beneficiary  for  life, 
belong  to  her,  and  are  not  to  be  added  to  the  corpus  of  the 
fund,  (Astope  v.  Goodall,  53  Ga.  318,  Bazamore  v.  Davis,  55 
id.  504,)  and  such  surplus  is  liable  for  her  debts.  Bailie  v. 
McPhorter,  56  Ga.  183;  Bippon  v.  Norton,  2  Beav.  63;  Page 
v.  Way,  3  id.  20;  Wiles  v.  White,  10  Eich.  Eq.  294;  Joor  v. 
Hodges,  Speer's  Eq.  593. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Asahel  Gridley,  by  his  last  will  and  testament,  devised  to 
trustees  certain  valuable  real  estate,  upon  the  following  trusts, 
namely  :  "To  keep  said  lands  and  tenements  well  rented ;  to 
make  reasonable  repairs  upon  the  same;  to  pay  promptly  all 
taxes  and  assessments  thereon  ;  to  keep  the  buildings  thereon 
reasonably  insured  against  damages  by  fire ;  to  pay  over  all 
remaining  rents  and  income  in  cash,  into  the  hands  of  my  said 
daughter,  Juliet,  in  person,  and  not  upon  any  written  or  verbal 
order,  nor  upon  any  assignment  or  transfer  by  the  said  Juliet. 
At  the  death  of  the  said  Juliet  said  trust  estate  shall  cease 
and  be  determined,  and  the  said  lands  shall  vest  in  the  heirs 
of  the  body  of  the  said  Juliet,  and  in  default  of  such  heirs, 
shall  descend  to  the  heirs  of  my  body  then  living,  according 
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to  the  laws  of  Illinois  then  in  force  regulating  descents." 
After  the  death  of  Gridley  his  will  was  duly  probated,  and  no 
question  is  made  as  to  its  form,  or  the  capacity  of  the  testator 
to  make  a  will.  The  trustees  named  in  the  will  having  refused 
to  act,  by  a  proper  proceeding  in  chancery  William  H.  White-, 
head,  the  defendant  in  error,  was  duly  appointed  trustee  in 
their  stead,  and  thereupon  took  possession  of  the  devised 
premises,  and  otherwise  assumed  the  duties  of  the  trust. 
Certain  moneys,  being  ia  part  of  the.  rents  and  profits  of  the 
estate,  having  come  into  his  hands,  as  trustee,  and  which, 
under  the  provisions  of  the  will,  it  was  his  duty  to  pay  over 
to  Juliet,  the  daughter,  were  attached  in  his  hands  by  one  of 
her  creditors.  The  trustee  appeared  and  filed  an  answer,  as 
garnishee,  setting  up  the  trust  and  the  special  provisions  of 
the  will  above  cited,  and  the  question  presented  for  determin- 
ation is,  whether  the  money  thus  held  by  him  was  subject  to 
garnishment. 

The  authorities  are  not  in  accord  on  this  subject.  Under 
the  rule  as  laid  down  by  the  courts  of  England,  and  by  the 
courts  of  final  resort  in  a  number  of.  the  States  of  the  Union, 
the  fund  attached  would  clearly  be  subject,  in  equity,  to  the 
payment  of  the  daughter's  debts.  (Tillinghast  v.  Bradford, 
5  E.  I.  205 ;  Smith  v.  Moore,  37  Ala.  330 ;  Heath  v.  Bishop, 
4  Kich.  Eq.  46 ;  Mcllvain  v.  Smith,  42  Mo.  45.)  A  contrary 
rule  prevails  in  Pennsylvania,  Massachusetts,  and  perhaps 
other  States,  which  seems  to  be  supported  by  the  reasoning 
of  the  Supreme  Court  of  the  United  States  in  Nichols  v.  Eaton, 
91  U.  S.  716.  The  question,  so  far  as  we  are  advised,  is  a 
new  one  in  this  court,  and  in  view  of  the  respectable  authority 
to  be  found  on  either  side  of  it,  we  feel  at  liberty  to  adopt 
that  view  which  is  nearest  in  accord  with  our  convictions  of 
right  and  a  sound  public  policy. 

That  it  was  the  intention  of  the  testator  to  place  the  net 
income  of  the  property  beyond  the  control  of  his  daughter 
and  her  creditors  while  in  the  hands  of  the  trustee,  is  mani- 
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fest,  and  we  perceive  no  good  reason,  nor  has  any  been  sug- 
gested, why  this  intention  should  not  be  given  effect.  We 
fully  recognize  the  general  proposition  that  one  can  not  make 
an  absolute  gift  or  other  disposition  of  property,  particularly 
an  estate  in  fee,  and  yet  at  the  same  time  impose  such  re- 
strictions and  limitations  upon  its  use  and  enjoyment  as  to 
defeat  the  object  of  the  gift  itself,  for  that  would  be,  in  effect, 
to  give  and  not  to  give,  in  the  same  breath.  Nor  do  we  at  all 
question  the  general  principle  that  upon  the  absolute  transfer 
of  an  estate,  the  grantor  can  not,  by  any  restrictions  or  lim- 
itations contained  in  the  instrument  of  transfer,  defeat  or 
annul  the  legal  consequences  which  the  law  annexes  to  the 
estate  thus  transferred.  If,  for  instance,  upon  the  transfer 
of  an  estate  in  fee,  the  conveyance  should  provide  that  the 
estate  thereby  conveyed  should  not  be  subject  to  dower  or  to 
curtesy,  or  that  it  should  not  descend  to  the  heirs  general  of 
the  grantee  upon  his  dying  intestate,  or  that  the  grantee 
should  have  no  power  of  disposition  over  it,  the  provision,  in 
either  of  these  cases,  would  clearly  be  inoperative  and  void, 
because  the  act  or  thing  forbidden  is  a  right  or  incident  which 
the  law  annexes  to  every  estate  in  fee  simple,  and  to  give 
effect  to  such  provisions  would  be  simply  permitting  indi- 
viduals to  abrogate  and  annul  the  law  of  the  State  by  mere 
private  contract.  This  can  not  be  done.  But  while  this  un- 
questionably is  true,  it  does  not  necessarily  follow  that  a 
father  may  not,  by  will  or  otherwise,  make  such  reasonable 
disposition  of  his  property,  when  not  required  to  meet  any 
duty  or  obligation  of  his  own,  as  will  effectually  secure  to  his 
child  a  competent  support  for  life,  and  the  most  appropri- 
ate, if  not  the  only,  way  of  accomplishing  such  an  object  is 
through  the  medium  of  a  trust.  Yet  a  trust,  however  care- 
fully guarded  otherwise,  would  in  many  cases  fall  far  short 
of  the  object  of  its  creation,  if  the  father,  in  such  case,  has 
no  power  to  provide  against  the  schemes  of  designing  per- 
sons, as  well  as  the  improvidence  of  the  child  itself.     If  the 
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beneficiary  may  anticipate  the  income,  or  absolutely  sell  or 
otherwise  dispose  of  the  equitable  interest,  it  is  evident  the 
whole  object  of  the  settlor  is  liable  to  be  defeated.  If,  on 
the  other  hand,  the  author  of  the  trust  may  say,  as  was  done 
in  this  case,  the  net  accumulations  of  the  fund  shall  be  paid 
only  into  the  hands  of  the  beneficiary,  then  it  is  clear  the 
object  of  the  trust  can  never  be  wholly  defeated.  Whatever 
the  reverses  of  fortune  may  be,  the  child  is  provided  for,  and  is 
effectually  placed  beyond  the  reach  of  unprincipled  schemers 
and  sharpers. 

The  tendency  of  present  legislation  is  to  soften  and  amel- 
iorate, as  far  as  practicable,  the  hardships  and  privations  that 
follow  in  the  wake  of  poverty  and  financial  disaster.  The 
courts  of  the  country,  in  the  same  liberal  spirit,  have  almost 
uniformly  given  full  effect  to  such  legislation.  The  practical 
results  of  this  tendency,  we  think,  upon  the  whole,  have  been 
beneficial,  and  we  are  not  inclined  to  render  a  decision  in 
this  case  which  may  be  regarded  as  a  retrograde  movement. 
The  creditors  of  the  daughter  have  no  ground  to  complain 
that  they  have  been  misled  or  wronged  in  consequence  of  the 
provision  made  for  her  by  her  father.  It  was  his  own  bounty, 
and  so  far  as  they  are  concerned  he  had  the  right  to  dispose 
of  it  as  he  pleased.  The  property  was  not  placed  in  her 
possession  so  that  she  might  appear  as  owner  when  she  was 
not,  and  thereby  obtain  credit.  An  examination  of  the  public 
records  would  have  shown  that  she  had  no  power  to  sell  or 
assign  her  equitable  interest, — that  the  extent  of  her  right 
was  to  receive  the  net  accumulations  of  the  trust  estate  from 
the  hands  of  the  trustee,  and  that  these  accumulations  did 
not  become  absolutely  hers,  so  as  to  render  them  subject  to 
legal  process  for  her  debts,  until  actually  paid  to  her. 

The  McLean  circuit  court,  and  the  Appellate  Court  for  the 
Third  District,  having  reached  a  conclusion  in  accord  with 
the  views  here  presented,  the  judgment  will  be  affirmed. 

Judgment  affirmed. 
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George  B.  Graham 

v. 

The  People  ex  rel.  Mary  Rutledge. 

Filed  at  Springfield  October  2,  1884. 

1.  County  judge — when  his  duty  to  certify  case  to  circuit  court.  Where 
a  county  judge  is  interested,  as  an  attorney  for  heirs  of  an  intestate,  in  resist- 
ing the  widow's  award,  he  is  incompetent  to  act  as  judge  upon  the  question 
of  allowing  the  sum  awarded  her  by  the  appraisers,  and  it  is  made  his  duty 
by  the  statute  to  certify  the  question  to  the  circuit  court,  for  its  action  in  the 
premises. 

2.  Same — mandamus  to  compel  him  to  certify  question  to  circuit  court. 
Where  a  county  judge  is  interested  in  an  estate  of  a  deceased  person,  he  has 
no  discretion  to  exercise  as  to  whether  he  will  transfer  the  matter  in  dispute 
to  the  circuit  court  for  adjudication,  and  his  power  is  limited  to  the  simple 
ministerial  duty  to  cause  the  record  and  papers  to  be  certified  to  that  court 
in  conformity  with  the  statute,  and  mandamus  lies  to  compel  him  to  do  so  if 
he  refuses. 

3.  Same — inter-change  of  judges — statute  construed.  The  provision  of 
section  1  of  the  act  approved  May  31,  1878,  for  the  interchange  of  county 
judges  of  different  counties,  makes  such  interchange  purely  voluntary,  and 
it  may  be  made  without  any  reference  to  the  fact  of  the  interest  of  the  judge 
whose  place  is  to  be  taken  by  the  other  judge.  Such  provision  does  not  repeal 
or  modify  section  69  of  chapter  3,  and  sections  179  and  180  of  chapter  37,  of 
the  Eevised  Statutes. 

4.  Where  a  county  judge  was  interested,  as  an  attorney,  only  in  a  single 
question  arising  on  exception  to  the  estimate  of  the  widow's  award,  it  is  made 
his  duty  by  the  statute  to  certify  to  the  circuit  court  only  the  question  in 
which  he  has  such  interest.  In  other  respects  the  settlement  of  the  estate 
may  proceed  before  him. 

5.  Costs — Supreme  Court — reversal  in  part.  Where  this  court  affirmed 
in  part  a  judgment  in  a  mandamus  suit,  and  reversed  the  same  in  part,  this 
court  directed  that  each  party  pay  the  costs  of  this  court  incurred  by  him. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
DeWitt  county;  the  Hon.  Lyman  Lacey,  Judge,  presiding. 
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Mr.  V.  Warner,  for  the  appellant : 

The  respondent,  before  his  election,  was  retained  by  all 
the  heirs  except  one,  to  resist  the  approval,  by  the  county 
court,  of  the  inventory  and  report  of  the  appraisers,  includ- 
ing the  estimate  of  the  widow's  award.  He  was  disqualified 
from  presiding  at  the  hearing  of  matters  wherein  he  was  of 
counsel,  but  no  further. 

Section  69  of  chapter  3,  and  sections  179  and  180,  of 
chapter  37,  of  the  Eevised  Statutes,  provide  for  certifying 
to  the  circuit' court  where  the  county  judge  is  interested  or 
is  a*  material  witness;  but  the  act  of  May  29,  1879,  author- 
izes county  judges  to  interchange  and  hold  courts  for  each 
other,  and  this  obviates  the  necessity  of  certifying  to  the  cir- 
cuit court,  or  at  least  makes  it  discretionary  with  the  county 
judge.  If  he  must  certify  when  interested,  no  necessity  could 
ever  arise  for  an  interchange  of  county  judges. 

The  jurisdiction  of  the  county  court,  rightfully  acquired, 
will  not  be  disturbed  unless  it  is  clear,  in  law  and  in  fact, 
that  it  has  been  lost.  5  Wait's  Actions  and  Defences,  253, 
sec.  5;  Worthington  v.  Jeffries,  L.  E.  10  C.  P.  377;  12  Eng. 
440. 

"Shall"  means  "may"  when  no  right  or  benefit  to  any 
one  depends  upon  the  imperative  use  of  the  word.  Fowler  v. 
Pirkins,  77  111.  271 ;   Wheeler  v.  Chicago,  24  id.  105. 

The  writ  of  mandamus  ought  not  to  issue  in  any  case  unless 
the  party  applying  for  it  shall  show  a  clear  legal  right  to  have 
the  thing  sought  by  it  done,  and  in  the  manner  and  by  the 
person  or  body  sought  to  be  coerced,  and  must  be  effectual 
as  a  remedy,  if  enforced,  and  it  must  be  in  the  power  of  the 
party,  and  his  duty,  also,  to  do  the  act  sought  to  be  done. 
It  is  well  settled  that  in  a  doubtful  case  the  writ  should  not 
be  awarded.  It  is  never  awarded  unless  the  right  of  the 
relator  is  clear  and  undeniable,  and  the  party  sought  to  be 
coerced  is  bound  to  act.    People  v.  Hatch,  33  111.  140 ;  People 
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v.  Commissioners,  66  id.  339 ;  People  v.  Besse,  93  id.  ISO ; 
People  v.  St.  Clair  County,  85  id.  396  ;  People  v.  Railroad  Co. 
55  id.  96  ;   Railway  Co.  v.  County  Clerk,  74  id.  27. 

Messrs.  Fuller  &  Monson,  for  the  appellee : 

As  to  the  interest  disqualifying  a  judge  from  acting,  see 
Cooley's  Const.  Lim.  514,  516. 

If  the  judge  who  renders  judgment  in  a  case  has  previously 
been  attorney  in  the  case,  the  judgment  is  a  nullity.  Kearns 
v.  Kearns,  5  Coldw.  217. 

Section  69  of  chapter  3,  and  sections  179  and  180  of  chap- 
ter 37,  of  the  Revised  Statutes,  we  think  are  mandatory, 
leaving  no  discretion  in  the  judge,  and  gives  the  circuit  court 
of  the  proper  county  full  and  complete  jurisdiction  in  all 
matters  of  probate  pending  in  the  county  court,  wherein  the 
judge  is  interested. 

The  act  of  May  29,  1S79,  giving  a  right  of  interchange, 
does  not  repeal  or  in  any  manner  modify  the  sections  above 
referred  to.  Note  the  language,  "perform  each  other's  duties. " 
This  does  not  enable  a  judge  having  no  jurisdiction,  to  confer 
jurisdiction  on  another,  and  enable  him  to  do  what  he  could 
not  do  himself. 

When  a  right  to  a  change  of  venue  is  given  by  statute, 
the  courts  have  no  power  to  repeal,  modify  or  mitigate  the 
requirements  of  such  statute.  Knickerbocker  Ins.  Co.  v.  Tol- 
man,  80  111.  106 ;  Johnson  v.  Von  Kettler,  66  id.  63 ;  Loivry 
v.  Coster,  91  id.  182;   Weyrich  v.  People,  89  id.  95. 

The  statute  allowing  county  judges  to  interchange  with 
each  other  has  nothing  to  do  with  a  case  where  the  judge  is 
interested. 

Where  a  duty  is  imposed  by  statute  on  a  judge  to  do  a 
specific  act,  mandamus  will  lie.  People  ex  rel.  v.  Power,  25 
111.  187;  People  ex  rel.  v.  Zane,  105  id.  662;  People  v.  Wil- 
liams, 91  id.  87;  People  v.  Village  of  Crotty,  93  id.  180. 


256  Gbaham  v.  The  People  ex  rel. 

Opinion  of  the  Court. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  relatrix,  as  administratrix  of  the  estate  of  her  deceased 
husband,  returned  into  the  office  of  the  county  clerk  an  inven- 
tory, appraisement  bill,  and  estimate  by  the  appraisers  of  the 
value  of  the  widow's  award.  The  respondent,  as  attorney  at 
law  for  all  but  one  of  the  heirs  at  law,  resisted  the  approval  of 
these  papers,  and  filed  exceptions,  in  writing,  thereto,  and  the 
county  court,  at  its  November  term,  1882,  entered  an  order 
approving  the  inventory  and  appraisement  bill,  but  disapprov- 
ing and  setting  aside  the  widow's  award.  At  the  November 
election,  1882,  the  respondent  was  elected  county  judge,  and 
in  due  time  qualified,  and  was  commissioned  as  such.  Sub- 
sequently, and  after  the  respondent  was  so  qualified  and  com- 
missioned as  county  judge,  the  relatrix  filed  in  the  office  of 
the  county  clerk  an  additional  inventory  and  a  second  esti- 
mate by  the  appraisers,  of  the  value  of  the  widow's  award. 
The  respondent,  as  such  attorney  for  the  heirs  at  law,  then 
also  resisted  the  approval  of  the  appraisement  of  the  widow's 
award,  and  filed  exceptions,  in  writing,  thereto,  and  thereupon 
the  relatrix  made  a  written  request  and  demand  upon  the 
respondent,  that  he,  as  county  judge,  enter  upon  the  records 
of  the  county  court  an  order  reciting  that  he  was  interested, 
as  an  attorney,  in  the  settlement  of  the  estate,  and  that  there- 
fore the  same  should  be  certified  to  the  circuit  court  of  that 
county  for  settlement ;  but  he  refused  to  make  such  order, 
and  instead,  and  of  his  own  motion,  ordered  that  the  venue 
be  changed,  "for  the  hearing  of  exceptions  to  inventory  and 
appraisers'  estimate  of  widow's  award,"  to  another  county 
judge,  named  to  preside  in  that  court,  by  the  request  of  the 
respondent.  The  principal  question  to  be  determined  is, 
whether  this  action  of  the  respondent  has  any  authority  of 
law  to  sanction  it. 
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It  is  provided  by  section  69,  chapter  3,  of  the  Eevised  Stat- 
utes of  1874,  entitled  "Administration  of  estates,"  that  "in 
all  cases  or  matters  pending  in  the  county  court,  where  the 
judge  of  that  court  shall  be  interested  in  the  same,  or  is  a 
material  and  necessary  witness,  the  case  shall  be  transmitted 
to  the  circuit  court  of  the  proper  county,  and  there  determ- 
ined, as  in  the  county  court ;  and  the  papers,  with  the  order 
or  judgment  of  the  circuit  court  thereon,  shall  be  duly  certi- 
fied, and  filed  in  the  county  court,  and  have  the  same  effect 
as  if  determined  in  the  county  court."  And  sections  179  and 
180,  of  chapter  37,  of  the  same  statute,  entitled  "Courts," 
are  as  follows : 

"Sec.  179.  Whenever  the  county  judge  of  any  county  is 
interested  in  the  estate  of  any  deceased  person,  and  the  letters 
testamentary  or  of  administration  shall  be  grantable  in  the 
county  of  such  judge,  such  facts  shall  be  entered  upon  the 
records  of  such  court,  and  certified  to  the  circuit  court  of  such 
county :  Provided,  that  in  case  the  judge  is  interested  only 
as  a  creditor,  no  change  need  be  made  except  in  relation  to 
his  claim. 

"Sec.  180.  Upon  filing  the  copy  of  such  certificate  with 
the  clerk  of  the  circuit  court,  such  court  shall  have  full  and 
complete  jurisdiction  in  all  matters  pertaining  to  such  estate, 
and  may  make  all  orders  and  take  all  proceedings  therein 
which  might  have  been  made  or  taken  in  the  county  court  if 
the  judge  thereof  had  not  been  interested." 

These  sections  assume,  rather  than  declare,  the  incompe- 
tency of  the  county  judge  to  act  in  the  contemplated  states 
of  case.  At  common  law,  no  one  can  be  a  judge  in  his 
own  cause.  (Coke  upon  Littleton,  sec.  212;  Broom's  Legal 
Maxims,  (4th  ed.)  109;  Cooley's  Const.  Lim.  410,  et  seq.) 
The  principle  extends  to  the  interest  of  an  attorney  at  law 
in  the  suit  of  his  client,  and  so  here  is  provided  a  way  by 
which,  in  the  contingency  contemplated,  the  case  or  proceed- 
17—111  III. 
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ing  shall  be  taken  before  a  tribunal  competent  to  adjudicate 
upon  it. 

But  counsel  contend  that  section  1  of  an  act  approved  May 
31,  1879,  renders  it  unnecessary,  in  cases  like  the  present,  to 
certify  the  papers  in  the  estate,  or  relating  to  the  question  in 
controversy,  to  the  circuit  court,  and  authorizes  the  precise 
thing  which  he  did.  That  section  reads :  "That  the  county 
judges  of  the  several  counties  of  this  State,  with  like  privi- 
leges as  the  judges  of  the  circuit  courts  of  this  State,  may 
interchange  duties  when  they  find  it  necessary  or  convenient." 
This,  it  will  be  observed,  is  purely  voluntary,  and  the  inter- 
change may  be  made  without  any  reference  whatever  to  the 
interest,  or  want  of  interest,  of  the  judge  whose  place  is  thus 
rilled  by  another  judge,  in  the  cases  or  questions  to  be  de- 
cided. Of  course,  if,  before  any  necessity  or  opportunity  for 
action  by  the  court,  here,  on  the  questions  in  reference  to 
which  respondent  was  counsel,  another  judge,  lawfully  em- 
powered to  act,  was  present  and  presiding  as  judge,  the  case 
contemplated  in  section  179,  of  chapter  37,  and  section  69, 
of  chapter  3,  of  the  Ee vised  Statutes  of  1874,  would  have  had 
no  existence,  for  so  long  as  such  judge  should  be  present  and 
presiding  in  the  court,  he  would  be  competent  to  decide  the 
questions  in  which  the  judge  of  that  court  was  interested. 
But  that  question  is  not  before  us.  Here  the  judge  who  was 
interested  as  attorney  was  present  and  presiding.  He  was 
incompetent  to  act  as  judge  upon  the  question  in  which  he 
was  interested  as  an  attorney,  and,  under  the  statute,  it  was 
then  his  duty  to  certify  the  question  to  the  circuit  court.  He 
was  not  authorized  to  wait  and  see  whether  he  could  get  some 
other  county  judge  to  sit  in  his  place.  It  is  to  be  observed 
the  section  last  quoted  does  not  assume  to  repeal  or  modify 
the  sections  first  quoted,  and  in  our  opinion  it  does  not  do  so 
by  implication.  They  can  all  exist  together,  without  any 
incompatibility. 
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A  final  objection  urged  by  counsel  for  respondent  is,  that 
mandamus  does  not  lie  in  this  kind  of  a  case,  and  The  People 
ex  rel.  v.  Mclioberts,  100  111.  45 S,  is  referred  to  in  support  of 
the  position.  The  cases  are  essentially  different.  There  the 
judge  had  to  exercise  judgment  and  discretion.  The  right  to 
the  change  depended  upon  the  sufficiency  of  the  petition,  and 
of  this  the  judge  was  to  determine.  But  here  the  interest  of 
the  judge  is  a  .matter  knowledge  of  which  exists  in  his  own 
breast,  and  it  renders  him  absolutely  incompetent  to  act, — 
goes  to  the  jurisdiction  of  the  court.  There  is  nothing  for 
him  to  exercise  judgment  upon.  The  fact  existing,  his  power 
is  limited  to  the  simple  ministerial  duty  of  causing  the  record 
and  papers  to  be  certified,  in  conformity  with  the  statute. 
(Cooley's  Const.  Lim.  ubi  supra.)  We' are,  however,  of  opinion 
that  only  the  questions  in  which  the  respondent  is  interested 
as  counsel,  should  be  certified.  In  all  other  respects  the 
settlement  of  the  estate  may  proceed  before  him  as  well  as 
another.  An  estate  is  not  a  single  litigation.  Its  settlement 
may  involve  many  distinct  legal  controversies,  in  some  of 
which  one  attorney  may  be  interested,  and  in  others  different 
attorneys, — and  so  far  as  is  here  perceived  the  interest  of  the 
respondent  goes  no  further  than  the  question  of  the  widow's 
award. 

The  judgment  below  will  therefore,  so  far  as  respects  the 
widow's  award,  be  affirmed,  but  so  far  as  respects  other  mat- 
ters relating  to  the  settlement  of  the  estate  it  will  be  reversed. 
The  costs  of  each  party  in  this  court  will  be  taxed  against  the 
party  incurring  them. 

Judgment  reversed  in  part  and  in  part  affirmed. 
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George  W.  Bittinger 

v. 

Fredericks  Kasten  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Fraudulent  conveyance — voluntary  settlement  on  wife,  by  party 
not  insolvent.  To  render  a  reasonable  provision  by  a  husband  for  bis  wife, 
by  investing  her  with  the  title  to  real  estate,  fraudulent,  as  against  a  creditor 
of  the  former,  it  must  appear  that  he  was  at  the  time  insolvent,  or  that  such 
gift  made  him  so. 

2.  The  owner  of  property  may  at  any  time  give  the  same  to  any  one  he 
chooses,  so  long  as  he  thereby  injures  no  then  existing  creditor,  and  no  sub- 
sequent creditor  can  call  it  in  question,  unless  the  donor  is  guilty  of  an  actual 
fraudulent  intent,  and  such  creditor  is  thereby  injured.  This  follows  from 
his  absolute  dominion  over  his  property;  and  the  mere  fact  that  he  may  be 
indebted,  is  not  alone  sufficient  to  make  a  gift  or  voluntary  conveyance  by 
him  inoperative.  If  there  is  no  intention  on  his  part  to  delay  or  defraud  his 
creditors,  the  conveyance  is  not  within  the  Statute  of  Frauds. 

3.  No  creditor  without  any  lien  has  any  right  to  complain  that  his  debtor 
is  giving  away  his  property  to  his  wife  or  children,  unless  such  creditor  can 
establish  the  fact  that  the  debtor  has  not  retained  enough  to  satisfy  existing 
debts.  Such  grantor  must  make  himself  insolvent  by  such  gifts  or  convey- 
ances, and  to  impeach  them,  fraud  must  be  alleged  and  proved. 

4.  So  this  court  has  held,  that  where  there  is  no  fraudulent  intent,  and 
the  gift  or  provision  made  by  a  debtor  to  his  wife  or  child  is  a  reasonable 
one  under  the  circumstances,  leaving  ample  property,  unincumbered,  for  the 
payment  of  his  debts,  not  materially  lessening  his  creditors'  then  prospect  of 
payment,  the  gift  or  provision  will  be  sustained. 

5.  Same — presumption  as  to  insolvency.  In  the  absence  of  an  allega- 
tion in  a  creditor's  bill  to  reach  property  given  by  a  husband  to  his  wife,  that 
he  was  insolvent  at  the  time,  or  that  such  gift  rendered  him  unable  to  meet 
all  his  legal  obligations,  or  even  that  he  owed  any  other  persons,  and  of  proof 
to  sustain  the  same,  it  can  not  be  presumed  that  any  other  debts  of  the  hus- 
band then  existed. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  George  Gardner,  Judge,  presiding. 
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This  was  a  creditor's  bill,  filed  in  the  Superior  Court  of 
Cook  county,  on  October  27,  1882,  by  George  W.  Bittinger, 
against  Fredericka  Kasten,  Carl  Kasten,  Herman  A.  Haster, 
G.  H.  Thomas  and  Otto  Wasmansdorff,  to  subject  certain 
real  estate  vested  in  Fredericka  Kasten  to  the  payment  of  a 
judgment  in  favor  of  the  complainant,  against  her  husband, 
Carl  Kasten. 

In  1873  Carl  Kasten  acquired  the  title  to  lot  42,  in  Eeich's 
re-subdivision  of  block  28,  in  canal  trustees'  subdivision  of 
part  of  section  33,  township  40,  north,  range  14,  east,  and  re- 
mained the  owner  of  record  until  July  19,  1879,  when  he,  and 
Fredericka,  his  wife,  conveyed  the  same  to  William  Zimmer- 
man, for  the  expressed  consideration  of  $4000.  On  the  same 
day,  Zimmerman  conveyed  the  same  lot  to  said  Fredericka 
Kasten,  for  the  expressed  consideration  of  $4000.  These  two 
conveyances  are  charged  to  have  been  fraudulent,  and  with- 
out consideration.  Afterwards,  on  July  14,  1881,  said  Fred- 
ericka Kasten  and  her  said  husband  sold  said  lot  to  Herman 
A.  Haster  for  $4600,  and  on  September  9,  1881,  one  G.  H. 
Thomas  conveyed  to  Fredericka  Kasten  sub-lots  3  and  4,  in 
G.  H.  Thomas'  subdivision  of  lot  14,  in  block  21,  in  canal 
trustees'  subdivision  of  section  33,  etc.,  she  using  the  means 
derived  from  the  sale  of  lot  42  in  making  payment  for  these 
sub-lots.  On  April  25,  1879,  complainant  recovered  a  judg- 
ment against  one  Herman  for  $530.71,  and  costs,  from  which 
judgment  said  Herman  took  an  appeal  to  the  Appellate  Court, 
and  on  April  26,  1879,  said  Herman  filed  his  appeal  bond, 
with  the  said  Carl  Kasten  as  one  of  his  sureties.  At  the 
October  term,  1879,  of  the  Appellate  Court,  said  appeal  was 
dismissed,  whereby  the  liability  of  Carl  Kasten  as  a  surety 
on  said  appeal  bond  became  fixed.  On  August  7,  1882,  the 
complainant,  in  an  action  on  said  bond  in  the  Superior  Court 
of  Cook  county,  recovered  judgment  against  said  Carl  Kasten 
for  $700.76,  and  costs  of  suit.  An  execution  was  issued  upon 
this  judgment,  which  was  returned  no  property  found.     The 


262  Bittinger  v.  Kasten  et  al. 

Brief  for  the  Appellant. 

bill  alleges  the  insolvency  of  Carl  Kasten,  and  charges  that  the 
conveyances  by  Kasten  to  Zimmerman,  and  by  the  latter  to 
Mrs.  Kasten,  were  without  consideration,  and  for  the  fraudu- 
lent purpose  of  preventing  the  complainant  from  collecting 
his  claim  from  Mr.  Kasten  on  this  bond,  and  prays  that  the 
sub-lots  be  declared  to  belong  to  the  husband,  and  subject  to 
the  judgment. 

The  answers  of  Fredericka  Kasten  and  Carl  Kasten  are 
substantially  alike.  They  admit  that  the  title  to  the  first  lot 
stood  in  the  husband  at  the  time  he  signed,  the  bond,  and 
had  been  in  his  name  since  1873,  and  until  he  conveyed  to 
Zimmerman.  There  is  no  pretence  that  there  was  any  con- 
sideration for  the  conveyance  from  Carl  Kasten  to  Zimmer- 
man, or  from  the  latter  to  Mrs.  Kasten ;  but  it  is  claimed 
that  the  first  lot  was  bought,  in  1873,  with  the  means  of  the 
wife,  and  that  the  husband  had  taken  the  title  in  his  own 
name,  without  her  consent ;  that  she  had  repeatedly  since 
asked  her  husband  to  reconvey  said  lot  to  her,  but  that  he 
had  neglected  to  do  so,  and  that  the  conveyance  by  her  hus- 
band to  Zimmerman,  and  by  Zimmerman  to  her,  was  simply 
to  put  the  title  in  her. 

The  cause  was  heard  upon  the  bill,  answers  and  replica- 
tion, and  the  deposition  of  the  complainant,  and  the  court 
dismissed  the  bill,  which  decree  was  affirmed  by  the  Appel- 
late Court,  and  the  complainant,  by  his  further  appeal,  brings 
the  case  to  this  court. 

Mr.  Joseph  Pfirshing,  for  the  appellant : 

When  a  bill  calls  for  an  answer  under  oath,  then  the  answer 
is  evidence  only  so  far  as  it  is  strictly  responsive  to  the  alle- 
gations of  the  bill.  If  the  answer  sets  up  new  matter  by  way 
of  confession  and  avoidance,  it  is  incumbent  on  the  defend- 
ant to  prove  it.  Cummins  v.  Cummins,  15  111.  33;  Stoufer  v. 
Machen,  16  id.  554;  Cassell  v.  Ross,  33  id.  254;  O'Brien  v. 
Fry,  82  id.  274;  McDonald  v.  McDonald,  16  Vt.  634;  Wake- 
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man  v.  Grover,  4  Paige,  33 ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
89;  Clark  v.  White,  12  Pet.  190. 

The  wife,  by  allowing  her  husband  to  hold  property  in  his 
name  for  several  years,  thereby  giving  him  credit,  is  estopped 
to  show  he  held  the  same  in  trust  for  her.  Bigelow  on 
Estoppel,  (1st  ed.)  468;  id.  (2d  ed.)  479,  482;  McNiel  v. 
Tenth  National  Bank,  46  N.  Y.  325;  Wendell  v.  VanRenn- 
selaer,  1  Johns.  Ch.  344;  Storrs  v.  Barker,  6  id.  160. 

It  makes  no  difference  as  to  the  character  of  the  debt  at 
the  time  of  the  fraudulent  conveyance.  Bay  v.  Cook,  31  111. 
336;  Patton  v.  Gates,  67  id.  164;  Robinson  v.  Brems,  90  id. 
351;  Power  v.  Alston,  93  id.  587. 

Mr.  B.  M.  Shaffner,  for  the  appellees : 

The  answers  are  responsive  to  the  bill,  and  are  evidence 
for  the  defendants.  Cummins  v.  Cummins,  15  111.  34;  Blais- 
dell  v.  Bowen,  40  Vt.  126. 

Appellant  failed  to  establish  fraud,  while  Mrs.  Kasten  has 
shown  she  was  the  owner,  and  that  her  husband  was  but  a 
trustee  for  her.  VanDo'rn  v.  Leeper,  95  111.  35;  Seeders  v. 
Allen,  98  id.  468 ;  Phillips  v.  North,  77  id.  243. 

We  refer  to  Tomlinson  v.  Matthews,  9S  111.  178,  from  which 
the  following  propositions  are  deducible : 

First — Under  the  legislation  of  this  State  the  common  law 
disabilities  of  married  women  are  completely  changed,  and 
the  common  law  rights  of  the  husband,  in  respect  to  his  wife's 
property,  have  been  abrogated.  As  respects  her  separate  prop- 
erty the  husband  and  wife  stand  before  the  law  as  strangers. 

Second — A  husband  in  failing  circumstances  may  make  a 
settlement  upon  his  wife  in  payment  of  an  indebtedness  from 
him  to  her,  if  made  in  good  faith  and  for  a  valuable  consid- 
eration. 

Third — The  husband  may  prefer  his  wife,  to  the  exclusion 
of  other  creditors,  provided  it  is  done  in  good  faith  and  for  a 
valuable  consideration. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  contended  by  the  appellant  that  the  allegations  in 
the  answers  of  the  two  Kastens,  that  Carl  Kasten,  the  hus- 
band, bought  the  original  lot  held  by  him  with  the  money  of 
Fredericka,  his  wife,  and  took  the  legal  title  in  his  name 
without  her  knowledge  or  consent,  whereby  he  held  the  same 
in  trust  for  her,  are  not  responsive  to  the  bill,  which  required 
sworn  answers,  and  hence  did  not  amount  to  evidence,  but 
had  to  be  proved,  in  order  to  show  her  equities,  if  any,  and 
that  without  proof  of  such  allegations  the  arrangement  by 
which  the  legal  title  was  transferred  from  the  husband  to 
the  wife  constituted  a  gift  or  voluntary  settlement  upon  the 
wife,  without  any  consideration  to  uphold  the  same  as  against 
creditors  of  the  husband. 

In  the  view  we  have  taken  of  the  case  it  is  not  necessary 
to  decide  whether  the  several  averments  in  the  answers  are 
responsive  to  the  bill  or  not,  as,  whether  that  be  so  or  not, 
the  decree  dismissing  the  bill  must  be  affirmed  upon  another 
ground.  There  is  neither  allegation  nor  proof  of  the  insolv- 
ency of  Kasten  at  the  time  of  his  conveyance  to  his  wife.  It 
is  neither  alleged  nor  proved  that  at  that  time  he  owed  any 
debts  whatever,  or  had  any  liability  other  than  that  upon 
the  appeal  bond  in  question.  Nor  is  it  alleged  or  proved 
that  at  that  time  he  did  not  have  property  other  than  that 
conveyed  to  his  wife,  sufficient  to  meet  the  liability  upon  this 
appeal  bond.  In  such  case  the  conveyance,  though  volun- 
tary, must  be  held  valid.  A  voluntary  settlement,  otherwise 
good,  will  not  be  rendered  invalid  by  an  unsuccessful  attempt 
to  prove  a  valuable  consideration.  Lucas  v.  Lucas,  103  111. 
121. 

The  owner  of  property  may  at  any  time  give  the  same  to 
any  one  he  chooses,  so  long  as  he  thereby  injures  no  then 
existing  creditor,  and  no  subsequent  creditor  can  call  it  in 
question,  unless  the  donor  is  guilty  of  an  actual  fraudulent 
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intent,  and  such  creditor  is  thereby  injured.  This  follows 
from  his  absolute  dominion  over  his  property,  and  the  mere 
fact  that  he  may  be  indebted  is  not  alone  sufficient  to  make  a 
gift  or  voluntary  conveyance  by  him  inoperative.  If  there  is 
no  intention  on  his  part  to  delay  or  defraud  his  creditors,  the 
conveyance  is  not  within  the  statute.  Bump  on  Fraudulent 
Conveyances,  (3d  ed.)  page  269,  says :  "It  is  not  convey- 
ances where  a  man  owes  that  are  prohibited,  but  conveyances 
with  the  intent  or  purpose  to  delay,  hinder  or  defraud  cred- 
itors, " — citing  Lyne  v.  Bank  of  Kentucky,  5  J.  J.  Marsh.  545, 
Clayton  v.  Brown,  IT  Ga.  217,  Taylor  v.  Eubanks,  3  A.  K. 
Marsh.  239,  and  Hunter  v.  Waite,  3  Gratt.  26.  On  page  275 
the  same  author  says:  "The  presumption  of  an  intent  to 
delay,  hinder  and  defraud  creditors,  arising  from  a  voluntary 
conveyance  by  a  person  who  is  in  debt,  is  not  conclusive,  for 
such  a  conveyance  is  fraudulent  only  where  it  necessarily 
delays,  hinders  or  defrauds  them.  *  *  *  Indebtedness, 
therefore,  is  only  one  circumstance  from  which  an  inference 
of  an  intent  to  defraud  may  be  drawn,  and  must  be  consid- 
ered in  connection  with  the  donor's  estate."  Again,  on  page 
275,  he  says :  "It  is  accordingly  settled  that  mere  indebted- 
ness alone  is  not  sufficient  to  render  a  voluntary  conveyance 
void,  if  the  donor  has  ample  means  left  to  pay  his  debts." 
To  the  same  effect  may  be  found  various  decisions  of  this 
court.  In  Moritz  v.  Hoffman  et  al.  35  111.  553,  the  court  say : 
"No  creditor  without  a  lien  has  any  right  to  complain  that 
his  debtor  is  giving  away  property  to  his  wife  or  children, 
unless  such  creditor  can  establish  the  fact  that  he  has  not 
retained  enough  to  satisfy  existing  debts.  Such  grantor  must 
make  himself  insolvent  by  such  gifts  or  conveyances,  and  to 
impeach  them,  fraud  must  be  charged  and  proved, " — citing 
Wyck  v.  Seivard  et  al.  6  Paige,  62.  In  Emerson  v.  Bemis,  69 
111.  537,  the  court  say :  "When  there  is  no  actual  fraudulent 
intent,  and  the  gift  or  provision  made  by  a  debtor  to  his 
wife  or  child  is  a  reasonable  one  under  the  circumstances, 
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leaving  ample  property  unincumbered  for  the  payment  of  the 
party's  debts,  not  materially  lessening  their  then  prospect  of 
payment,  the  gift  or  provision  will  be  sustained  as  valid." 
See,  also,  Fanning  et  al.  v.  Russell  et  al.  94  111.  386 ;  Patrick 
v.  Patrick,  77  id.  555;  Sweeney  et  ux.  v.  Damron  et  al.  47  id. 
450;  JSIathetvs  et  al.  v.  Jordan  et  al.  88  id.  602;  Lincoln  v. 
McLaughlin,  74  id.  11. 

In  this  case  the  bill  alleges  the  liability  of  Carl  Kasten 
to  complainant,  as  surety  on  an  appeal  bond,  at  the  time 
of  making  the  provision  in  favor  of  his  wife,  but  does  not 
charge  that  he  was  insolvent,  or  that  such  provision  or  gift 
rendered  him  insolvent  or  unable  to  meet  all  his  legal  obli- 
gations, or  even  that  he  owed  any  other  persons.  In  the 
absence  of  an  allegation  to  that  effect,  sustained  by  proof,  it 
can  not  be  presumed  that  any  other  debts  of  Carl  Kasten 
then  existed.  (Tunison  v.  Chamblin  et  al.  88  111.  386.)  As 
was  said  in  the  case  of  Fanning  et  al.  v.  Russell  et  al.  supra: 
"Here,  there  is  an  entire  want  of  evidence  on  the  part  of 
complainants  to  establish  the  fact  that  (Kasten)  was  insolv- 
ent when  he  executed  the  deed."  For  aught  that  is  shown 
in  the  record,  Kasten  may  have  retained  at  the  time  ample 
means  to  have  met  this  only  liability  shown.  His  conveyance 
was  made  July  19,  1879,  and  the  complainant  did  not  recover 
judgment  on  the  appeal  bond  until  on  August  7,  1882,  and 
the  execution  was  not  returned  until  October  5,  1882.  He 
may  have  been  perfectly  solvent  in  July,  1879,  and  when  he 
in  fact  became  insolvent  does  not  appear. 

Perceiving  no  error,  the  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 
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Edwin  Litsey 

v. 

Floyd  K.  Whittemore. 

Filed  at  Springfield  September  27,  1884. 

1.  Specific  performance — laches.  Where  the  purchaser  of  land  was 
to  pay  $600  in  cash  when  the  deed  and  abstract  were  ready,  and  assume  an 
existing  mortgage  of  $3000  on  the  premises,  the  vendor  and  wife  to  make 
him  a  good  and  sufficient  warranty  deed,  no  time  of  performance  being  fixed, 
and  the  purchaser,  within  four  months  from  the  date  of  the  contract,  ten- 
dered the  vendor  $600,  and  presented  him  a  deed  to  be  executed,  in  which 
the  purchaser  assumed  to  pay  the  mortgage  debt,  and,  on  the  refusal  of  the 
vendor  to  perform  the  contract  on  his  part,  immediately  thereafter  filed  his 
bill  for  specific  performance,  it  was  held,  that  the  delay  was  not  unreason- 
able, under  the  circumstances.  Until  the  deed  and  abstract  were  prepared 
the  purchaser  was  not  bound  to  pay. 

2.  Same — want  of  title  in  vendor,  and  refusal  of  his  wife  to  join  in  the 
deed — whether  availing  as  a  defence.  The  fact  that  a  vendor  of  land  is 
unable  to  give  a  warranty  deed,  so  as  to  give  a  good  title,  and  that  his  wife 
refuses  to  join  in  a  deed  for  the  land,  is  no  defence  to  a  bill  by  the  vendee 
to  enforce  a  specific  performance.  And  when  the  decree  requires  the  master 
in  chancery  to  make  a  conveyance  to  the  vendee,  this  will  amount  only  to  a 
quitclaim  deed  by  the  vendor  alone,  and  the  latter  can  not  complain  of  the 
decree  on  that  account. 

3.  Contract— for  sale  of  land,  construed — condition  precedent  as  to 
making  cash  payment.  A  contract  recited  "that  A  has  this  day  bargained 
and  sold  to  B,  for  the  consideration  of  $600  cash  when  deed  and  abstract  are 
ready,  and  the  further  consideration  that  B  assume  an  existing  $3000  mort- 
gage now  on  the  land,  and  hereby  agrees  to  execute  and  deliver  a  good  and 
sufficient  warranty  deed  therefor,  signed  and  acknowledged  by  himself  and 
wife,  to  the  following  land,"  etc.:  Held,  that  the  $600  was  not  to  be  paid 
presently,  but  only  when  the  deed  and  abstract  were  ready,  and  that  B  was 
not  required  to  pay  the  mortgage  immediately,  or  when  he  received  his  deed. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Vermilion  county ;    the  Hon.  J.  W.  Wilkin,  Judge, 


presiding. 
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Brief  for  the  Plaintiff  in  Error. 

Mr.  Charles  Wheaton,  for  the  plaintiff  in  error : 

A  decree  will  be  reversed  when  the  bill  is  insufficient  to 
support  the  findings.      Waugh  v.  Robbins,  33  111.  181. 

Where  a  bill  is  bad  on  demurrer,  the  court  will  not  grant 
relief  upon  the  hearing,  even  though  the  defendant  answers. 
Ryan  v.  Duncan,  8S  111.  144. 

A  party  can  not  compel  a  specific  performance  unless  he 
has  fully  performed  on  his  part,  or  can  give  a  good  excuse 
for  not  performing.  Scott  v.  Shephard,  3  Gilm.  483 ;  Heck- 
ard  v.  Sayre,  34  111.  142;  Stow  v.  Russell,  36  id.  18;  Super- 
visors v.  Henneberry,  46  id.  180;  Warren  v.  Richmond,  53 
id.  52. 

No  time  of  payment  being  expressed,  the  law  makes  the 
money  payable  immediately.  Thompson  v.  Ketchum,  8  Johns. 
190;   Mason  v.  Owens,  56  111.  259. 

Delay  in  paying  or  offering  to  perform  in  proper  time  is 
fatal  to  the  relief.  Roby  v.  Cossitt,  78  111.  63S  ;  Mix  v.  Bal- 
duc,  id.  215  ;  Marshall  v.  Perry,  90  id.  299 ;  H ungate  v.  Ran- 
kin, 20  id.  639  ;  Rowland  v.  Sickles,  26  id.  493 ;  Lyon  v. 
Culbertson,  83  id.  33 ;  Knickerbocker  Ins.  Co.  v.  Seeleman,  id. 
446;  Hoytv.  Tuxbury,  70  id.  331. 

The  assumption  of  the  mortgage  means  its  payment,  so  as 
to  relieve  the  mortgagor  from  any  liability  thereon,  and  that 
has  not  been  done.     1  Jones  on  Mortgages,  sec.  769. 

When  the  vendor  is  kept  subject  to  a  debt  from  which 
the  vendee  agreed  to  relieve  hirn,  it  is  a  continuing  injury. 
Brewery.  Worthington,  10  Allen,  329;  Gaffney  v.  Hicks,  124 
Mass.  301 ;  Gregory  v.  Hartley,  6  Neb.  356 ;  Wilson  v.  Still- 
well,  9  Ohio  St.  467;  Stout  v.  Folger,  34  Iowa,  71. 

If  the  vendor  has  not  a  good  title,  a  decree  for  complete 
performance  can  not  be  made ;  and  if  both  parties  knew  of 
the  state  of  the  title,  no  decree  for  specific  performance  can 
be  had.     Mills  v.  Van  Voorhies,  20  N.  Y.  412. 
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Brief  for  the  Defendant  in  Error.     Opinion  of  the  Court. 

Messrs.  Mann,  Calhoun  &  Frazier,  for  the  defendant  in 
error : 

The  default  admits  that  defendant  made  the  contract,  and 
that  the  complainant  has  always  been  ready  and  willing  to 
comply  on  his  part,  and  that  defendant  has  refused.  Laird 
v.  Allen,  82  111.  44. 

The  cash  payment  was  to  be  made  only  when  the  deed  and 
abstract  were  ready. 

The  assumption  of  a  debt  is  an  agreement  to  pay  it  at 
some  future  but  reasonable  time.  Under  the  clause  in  the 
deed,  the  defendant  can  compel  complainant  to  pay  the  as- 
sumed debt.     Dean  v.  Walker,  107  111.  540. 

Complainant  was  not  bound  to  pay  the  mortgage  before  it 
was  due.  He  had  a  right  to,  and  did,  waive  the  giving  of 
an  abstract  of  title,  and  also  the  procurement  of  the  signa- 
ture of  the  defendant's  wife,  and  also  the  right  to  a  warranty 
deed.  Of  this  the  defendant  can  have  no  just  cause  of 
complaint. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Floyd  K.  Whittemore,  the  defendant  in  error,  on  the  5th 
day  of  May,  1883,  filed  in  the  Vermilion  circuit  court  a  bill 
in  chancery,  against  the  plaintiff  in  error,  Edwin  Litsey,  to 
enforce  the  specific  performance  of  the  following  contract : 

"This  memorandum  of  agreement,  made  this  17th  day  of 
January,  1883,  between  Edwin  Litsey,  of  Kendall  county, 
Illinois,  first  party,  and  F.  K.  Whittemore,  of  Sangamon 
county,  Illinois,  second  party,  witnesseth,  that  the  said  first 
party  has  this  day  bargained  and  sold  to  the  second  party, 
for  the  consideration  of  $600  cash,  when  deed  and  abstract 
are  ready,  and  the  further  consideration  that  the  second 
party  assume  an  existing  $3000  mortgage  now  on  the  land, 
and  hereby  agrees  to  execute  and  deliver  a  good  and  sufficient 
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warranty  deed  therefor,  signed  and  acknowledged  by  himself 
and  wife,  to  the  following  described  lands,  to-wit :  the  south- 
east quarter  of  section  12,  township  23,  range  13,  west,  situ- 
ated in  Vermilion  county,  Illinois. 

(Signed)  Edwin  Litsey> 

F.  K.  Whtttemore." 

The  bill,  after  setting  out  the  contract,  avers  that  the  com- 
plainant has  always  been  ready  and  willing  to  comply  with 
its  terms,  on  his  part;  "that  complainant,  on  May  4,  1883, 
tendered  to  Edwin  Litsey  the  said  sum  of  $600,  and  also 
presented  him  a  deed,  to  be  executed  by  him,  in  which,  as 
a  part  of  the  consideration  of  said  premises,  complainant 
assumed  and  agreed  to  pay  the  $3000  mortgage  mentioned 
in  said  agreement,  and  complainant  then  demanded  that  said 
Litsey  and  his  wife  should  execute  said  deed,  and  the  said 
Litsey  then  and  there  refused  to  execute  said  deed."  The 
answer  admits  the  making  of  the  agreement,  but  alleges 
that  it  was  made  without  consideration,  "and  without  a  full 
knowledge  of  the  facts  and  circumstances  which  resulted  in 
defendant's  signing  such  agreement ;  that  at  the  time  stated, 
Whittemore  claimed  to  be  the  owner  of  the  north  eighty  acres 
of  the  land  in  the  said  south-east  quarter  of  section  12,  with 
a  title  superior  and  paramount  to  that  of  the  defendant, 
and  defendant  was  induced,  by  continued  importunity  and 
solicitation  of  complainant,  *  *  *  to  enter  into  and  sign 
the  so-called  agreement ;  that  before  signing  said  so-called 
agreement,  defendant  repeatedly  asked  complainant,  if  he 
(defendant)  should  consent  to  convey  to  complainant  the  land 
described  in  complainant's  bill,  by  warranty  deed,  whether 
by  doing  so  he  (defendant)  would  be  conveying  away  his  right 
of  action  against  his  immediate  predecessor  in  interest,  upon 
his  covenants  of  warranty  in  his  deed  to  defendant,  and  at 
each  time  complainant  positively  assured  defendant  he  would 
not ;     *     *     *     that  relying  upon  such  statements  of  com- 
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plainant,  and  not  otherwise,  defendant  signed  said  pretended 
agreement."  The  answer  then  charges,  in  substance,  that 
in  a  few  days  after  signing  the  agreement,  upon  consultation 
with  an  attorney,  he  learned  that  a  conveyance  of  the  land 
by  him  to  complainant  would  operate  as  an  extinguishment  of 
his  right  of  action  against  his  grantor,  and  that  he  thereupon 
notified  complainant  he  considered  the  agreement  rescinded 
and  annulled.  It  is  further  stated  in  the  answer,  that  at  the 
time  of  making  the  agreement,  defendant  was  and  still  is 
unable,  in  truth  and  in  fact,  to  make  a  warranty  deed  of  the 
land  described  in  the  bill,  and  that  complainant  well  knew 
and  still  knows  that  fact ;  that  defendant  is  unable  to  obtain 
the  signature  and  acknowledgment  of  his  wife  to  any  convey- 
ance of  the  land,  etc. 

The  court  sustained  exceptions  to  the  answer,  and  the 
defendant  declining  to  answer  further,  a  decree  pro  confesso 
was  entered  against  him,  in  conformity  with  the  prayer  of 
the  bill,  to  reverse  which  the  defendant  has  brought  this  writ 
of  error. 

We  agree  with  counsel  for  plaintiff  in  error,  that  if  the 
case  made  by  the  bill  does  not,  as  matter  of  law,  entitle  the 
complainant  to  relief,  a  decree  directing  a  specific  perform- 
ance of  the  contract  would  be  erroneous,  although  the  matters 
set  up  in  the  answer  might  clearly  present  no  defence  to  a 
bill  confessedly  good  on  its  face ;  but  we  do  not  agree  with 
counsel  that  the  bill  in  this  case  is  so  totally  defective  that 
it  would  be  held  bad  on  demurrer.  Its  sufficiency  is  chiefly 
assailed  on  the  ground  the  complainant  was  guilty  of  laches 
in  not  filing  it  at  an  earlier  day.  We  do  not  think  a  delay  of 
some  four  months  in  bringing  suit,  under  the  circumstances 
shown  by  the  bill,  warrants  the  charge  of  laches  or  unreason- 
able delay  on  the  part  of  complainant.  By  reference  to  the 
contract  it  will  be  observed  the  $600  was  not  to  be  paid 
presently,  as  is  assumed  by  counsel  for  plaintiff  in  error. 
On  the  contrary,  his  undertaking  was  to  pay  when  the  deed 
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and  abstract  were  ready.  It  was  clearly  the  duty  of  Litsey, 
under  the  contract,  to  prepare  and  execute  the  deed,  and  to 
also  furnish  the  complainant  an  abstract  of  title,  and  until 
this  was  done  the  latter  was  under  no  obligation  to  pay  the 
money,  and  as  this  was  not  done  at  all  by  Litsey,  it  follows 
defendant  in  error  can  not  properly  be  said  to  have  been 
guilty  of  laches.  This  view  of  the  matter,  of  course,  is  based 
exclusively  upon  what  appears  on  the  face  of  the  bill,  and  is 
intended  merely  as  an  answer  to  the  claim  the  bill  is  bad  on 
its  face.  As  to  the  answer,  we  are  of  opinion.it  presents  no 
substantial  defence  to  the  bill. 

The  contention  of  plaintiff  in  error  that  the  defendant  in 
error  should  have  paid,  or  offered  to  pay,  the  incumbrance 
of  $3000  on  the  land,  as  well  as  the  $600,  in  order  to  entitle 
him  to  a  conveyance,  we  do  not  think  is  a  fair  construction 
of  the  agreement.  Had  such  been  the  intention  of  the  par- 
ties, the  agreement  would  doubtless  have  so  provided ;  but 
this  it  does  not  do.  The  words  of  the  instrument  are,  "and 
the  further  consideration  that  the  second  party  assume  an 
existing  $3000  mortgage  now  on  the  land."  An  agreement 
to  assume  a  debt  does  not,  either  in  law  or  in  a  popular 
sense,  imply  an  undertaking  to  make  immediate  payment 
of  the  debt,  but  rather  the  contrary.  If  this  debt  was  to 
be  paid  immediately,  or  upon  the  making  of  the  deed  and 
furnishing  the  abstract,  it  is  but  reasonable  to  suppose  the 
agreement  would  have  so  stated,  just  as  it  does  respecting 
the  $600 ;  but  this  was  not  done. 

As  to  the  objection  plaintiff  in  error  was  not,  at  the  time 
of  making  the  contract,  and  has  not  since  been,  able  to  make 
a  warranty  deed  to  the  premises,  as  well  as  to  the  further 
objection  that  his  wife  refuses  to  join  in  the  deed,  they  are 
both  fully  obviated  (conceding  there  was  anything  originally 
in  them,  of  which  we  express  no  opinion,)  by  the  decree  ren- 
dered in  the  cause,  which  simply  directs  the  master  to  convey 
the  property  in  question  to  the  defendant  in  error  upon  his 
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complying  with  the  terms  of  the  agreement  on  his  part,  the 

effect  of  which  will,  of  course,  be  nothing  more  than  a  mere 

quitclaim  deed  by  Litsey  alone,  and  if  Whittemore  is  willing 

to  accept  such  a  conveyance,  surely  Litsey  has  no  right  to 

complain. 

There  is  no  pretence  or  claim  there  has  been  any  fraud 

practiced  on  plaintiff  in  error,  and  he  should,  in  equity  and 

good  conscience,  be  held  to  the  performance  of  his  agreement. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


The  Chicago  and  Alton  Railroad  Company 

v. 

Hiram  Goodwin  et  al. 

Filed  at  Ottawa  September  27,  1884. 

1.  Life  estate — power  of  tenant  for  life  over  estate.  A  person  having 
an  estate  for  life  in  land  may  make  or  allow  any  use  of  it  he  sees  fit  during 
his  life,  provided  no  injury  is  done  to  the  inheritance.  The  remainder-man, 
during  the  existence  of  the  life  estate,  has  the  right  only  to  prevent  the  com- 
mission of  waste. 

2.  Trespass — entry  under  license  of  tenant  for  life.  The  entry  upon 
premises  by  a  railway  company,  and  the  construction  of  a  railroad  over  the 
same,  which  is  no  injury  to  the  inheritance,  under  the  verbal  license  of  the 
tenant  for  life,  is  not  a  trespass  or  an  unlawful  entry.  Such  entry  will  not 
subject  the  party  so  entering  to  either  an  action  of  trespass  or  ejectment  on 
the  part  of  the  remainder-man. 

3.  Eeal  and  personal  estate— buildings  and  structures — when  real 
and  when  personal  estate.  It  does  not  necessarily  follow  that  structures, 
or  even  buildings,  placed  by  one  person  on  the  land  of  another,  become  a 
part  of  the  real  estate.  When  they  are  trade  fixtures  they  are  regarded  as 
personal  property.  So  a  house  erected  upon  the  land  of  another,  under  an 
agreement  that  it  shall  belong  to  the  builder,  is  personal  property. 

4.  If,  however,  a  person  enters  upon  the  land  of  another  without  permis- 
sion, and  places  a  building  or  other  structure  thereon  permanently  attached 
to  the  soil,  he  will  be  a  trespasser,  and  the  building  or  structure  will  become 

18—111  III. 
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a  part  and  parcel  of  the  land,  and  will  be  the  property  of  the  land  owner.     In 
such  case  the  builder  acquires  no  right  by  his  tortious  act. 

5.  Eminent  domain — measure  of  damages — compensation  for  struc- 
tures put  on  land  by  railroad  company  itself.  Where  a  railway  company, 
under  license  of  the  life  tenant,  enters  upon  land  and  constructs  its  road 
over  the  same,  with  costly  embankments,  and  enjoys  the  use  of  the  same 
without  objection,  on  an  application  by  the  company,  after  the  termination 
of  the  life  estate,  to  condemn  a  strip  of  land  on  which  such  road  and  struc- 
tures are  built,  for  a  right  of  way,  the  law  will  not  require  it  to  pay  the  owner 
of  the  land  for  the  structures  so  placed  upon  the  same  at  its  own  expense. 
The  land  owner  will  have  no  right  to  compensation  for  such  structures,  they 
not  being  his  property. 

6.  A  railway  company  seeking  a  condemnation  of  land  for  a  right  of  way 
already  occupied  by  it,  is  not  required  by  law  to  pay  the  land  owner  for  struc- 
tures placed  upon  the  land  at  its  own  expense,  with  a  view  of  subsequently 
acquiring  the  right  of  way,  even  though  its  original  entry  may  have  been 
without  license,  or  tortious. 

7.  So  in  a  proceeding  by  a  railroad  company  to  condemn  a  strip  of  land 
for  right  of  way  then  and  previously  occupied  by  it,  and  upon  which  strip 
of  land  the  company  had  before  constructed  its  road,  consisting  of  costly 
embankments  and  structures,  the  court  instructed  the  jury  that  in  estimating 
the  compensation  of  the  owner  of  the  land  they  should  consider  the  whole 
property,  including  all  the  structures  upon  it,  as  well  as  the  soil  to  which 
they  were  affixed,  and  award  such  sum  as  compensation  to  the  defendants  as 
said  property  was  reasonably  worth  for  the  purpose  for  which  it  was  intended, 
although  of  no  practical  value  to  the  defendants  in  connection  with  their 
farm:  Held,  that  the  instruction  was  erroneous,  as  requiring  more  than  a 
just  compensation. 

Appeal  from  the  County  Court  of  Will  county;  the  Hon. 
C.  B.  Gabnsey,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  Chicago  and  Alton 
Eailroad  Company,  October  12,  1882,  in  the  county  court  of 
"Will  county,  against  Hiram  Goodwin,  William  Goodwin,  and 
Sarah  Althouse,  guardian  of  Philip  Goodwin,  to  condemn  a 
strip  of  land  for  a  right  of  way.  In  December,  1882,  the 
defendants  filed  their  cross-petition,  in  which  they  allege  that 
they  are  the  owners  in  fee  of  a  farm  of  one  hundred  and 
sixty-three  acres,  therein  described,  as  tenants  in  common ; 
that  such  farm  consists  of  valuable  land ;    that  the  nearest 
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market  town  is  the  city  of  Wilmington ;  that  the  only  means 
of  reaching  the  highway  leading  to  Wilmington  is  to  pass 
from  this  farm,  along  the  tow-path  of  the  Kankakee  feeder,  to 
a  bridge  across  the  lock  at  the  head  of  the  feeder ;  that  they 
and  their  predecessors  in  ownership  have  always  been  per- 
mitted by  the  canal  authorities  to  use  the  tow-path  of  such 
feeder  as  a  roadway  from  their  said  farm  to  the  highway ; 
that  some  time  in  the  year  1873  the  Chicago  and  Illinois 
Eiver  Eailroad  Company,  without  any  right,  built  a  railroad 
track  over  that  part  of  said  farm  described  in  the  petition ; 
that  at  first  this  track  was  raised  upon  trestle-work  connect- 
ing the  bridge  over  the  feeder  with  the  bridge  over  the  river, 
and  that  afterwards  this  trestle-work  was  replaced  with  a  solid 
embankment,  with  no  openings  admitting  of  communication 
between  the  two  parts  of  the  farm.  In  addition  to  the  com- 
pensation for  the  land  actuallv  taken,  they  claimed  damages, 
first,  for  the  injury  sustained  by  the  cutting  off  from  the  body 
of  the  farm  the  small  piece  of  land  lying  east  of  the  railroad ; 
and  second,  for  the  injury  to  said  farm  by  destroying  its  cus- 
tomary and  only  means  of  access  to  the  public  highway. 

On  January  18,  18S3,  appellant  filed  its  amended  petition, 
and  afterwards,  on  December  26,  1883,  by  leave  of  court, 
filed  an  amendment  to  its  amended  petition,  alleging  that 
prior  to  the  commencement  of  this  suit,  and  some  time  in 
the  spring  of  1873,  the  Chicago  and  Illinois  Eiver  Eailroad 
Company,  a  corporation  created  and  existing  under  the  laws 
of  this  State,  and  authorized  and  empowered  to  exercise  the 
power  of  eminent  domain,  by  and  with  the  consent  of  the 
party  then  in  possession  of  said  real  estate  and  authorized  to 
grant  such  consent  and  license,  entered  upon  said  real  estate, 
and  constructed  thereon,  under  such  consent  and  license,  a 
railroad  track,  and  that  appellant  entered  into  the  possession 
and  occupancy  of  said  real  estate  and  railroad  track  situate 
thereon,  under  the  Chicago  and  Illinois  Eiver  Eailroad  Com- 
pany, and  under  and  through  said  last  named  corporation 
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became  the  owner  of  said  railroad  track,  and  has  ever  since 
said  time  maintained,  and  now  maintains,  the  same,  as  owner 
thereof,  and  in  so  doing  constructed  the  embankment  now 
situate  thereon,  without  objection  from  any  person,  and  now 
is  the  owner  thereof,  and  without  any  objection  has  ever  since 
maintained  said  track. 

It  was  admitted,  on  the  trial,  that  in  1863  the  mother  of 
appellees  acquired  the  title  to  the  land  in  question ;  that  she 
died  in  1869,  leaving  William  Goodwin,  her  husband,  and  the 
appellees,  her  heirs  at  law ;  that  William  Goodwin,  as  tenant 
by  the  curtesy,  entered  into  the  possession  and  use  of  said 
land,  and  was  so  in  the  use  and  possession  thereof  during  the 
year  1873.  It  was  also  shown  that  some  time  in  the  fall  of 
1872  or  spring  of  1873,  the  Chicago  and  Illinois  Eiver  Rail- 
road Company  obtained  from  said  William  Goodwin  a  verbal 
license  to  enter  upon  the  land  described  in  the  petition,  and 
construct  its  road  across  the  same,  provided  said  company  left 
an  opening  under  the  track  sufficient  for  a  roadway.  Acting 
under  this  license,  that  corporation  entered  upon  the  land, 
and  built  its  road  across  the  same,  leaving  the  roadway  under 
the  track.  In  1875,  appellant,  as  lessee,  entered  into  the 
possession,  use  and  operation  of  the  road  constructed  by  the 
lessor  corporation,  and  in  1879  appellant  became,  by  pur- 
chase, the  owner  of  said  railroad,  and  in  the  year  1882  con- 
structed the  embankment  in  lieu  of  the  trestle-work.  It  also 
appeared  that  appellees  never  made  any  objection,  at  any 
time,  to  any  acts  done  by  appellant  or  the  company  under 
which  it  claims. 

The  petitioner  asked  the  court  to  give  the  following  among 
other  instructions,  which  the  court  refused : 

"4.  The  jury  are  instructed  that  if  they  shall  believe,  from 
the  evidence,  that  the  Chicago  and  Illinois  River  Railroad 
Company,  under  a  parol  license  from  William  Goodwin,  for 
the  purpose  of  constructing  a  railroad  track,  entered  upon 
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the  land  in  the  petition  described,  and  under  such  license 
constructed  a  railroad  track  and  operated  the  same ;  and  if 
the  jury  shall  further  believe,  from  the  evidence,  that  the 
petitioner  entered  upon  said  land  under  the  said  Chicago  and 
Illinois  Eiver  Eailroad  Company,  and  was  in  such  possession 
at  the  time  of  the  filing  of  the  petition  herein,  and  since  and 
now  continues  in  such  possession,  and  since  its  entry  into 
possession,  as  aforesaid,  has  maintained  said  railroad  track 
at  its  own  cost  and  charge,  then  the  defendants  in  this  suit 
are  not  entitled  to  recover,  as  damages  to  be  awarded  in  this 
proceeding,  the  value  of  the  said  railroad  track,  embankment 
and  abutment." 

The  court  also,  at  the  request  of  the  defendants,  gave  the 
jury  the  following  among  other  instructions : 

"2.  If,  from  the  evidence,  the  jury  find  that  the  Chicago 
and  Alton  Eailroad  Company,  or  the  Chicago  and  Illinois 
Eiver  Eailroad  Company,  or  any  other  railroad  company 
under  which  the  petitioner  claims,  did,  without  license  or 
permission  from  the  defendants,  or  from  any  one  having  legal 
power  and  authority  to  give  such  license  or  permission,  enter 
upon  the  strip  of  land  described  in  the  petition  in  this  case, 
and  construct  a  railroad  thereon,  then  such  act  was  a  mere 
trespass,  and  such  structures  were  placed  upon  said  land 
without  right,  and  being  in  their  nature  fixed,  permanent  and 
irremovable,  they  were  affixed  to  and  became  a  part  of  the 
realty,  and  belong  to  said  defendants,  and  compose  and  con- 
stitute a  part  of  the  property  sought  to  be  condemned,  and 
for  this  improvement,  as  well  as  the  land,  just  compensation 
is  to  be  awarded  by  the  jury  in  this  case. 

"3.  In  estimating  the  compensation  to  be  given  for  the 
strip  of  land  sought  to  be  condemned  to  the  use  of  the  Chicago 
and  Alton  railroad,  the  jury  will  consider  the  whole  property 
as  described  in  the  preceding  instruction  No.  2,  including  all 
the  structures  upon  it,  as  well  as  the  soil  to  which  they  are 
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affixed,  and  will  award  such  sum  as  compensation  to  the 
defendants  as  said  property  is  reasonably  worth  for  the  pur- 
pose for  which  it  was  intended,  although  of  no  practical  value 
to  the  defendants  in  connection  with  their  farm. 

"4.  It  being  stipulated  and  agreed  by  and  between  the 
parties  in  this  case,  that  William  Goodwin  has  no  other  inter- 
est in  the  land  in  question  except  as  tenant  by  the  curtesy, 
and  the  petitioner  claiming  no  other  license  or  permit  from 
said  Goodwin,  the  jury  are  instructed  that  said  Goodwin,  as 
such  tenant  by  the  curtesy,  had  no  right,  power  or  authority 
to  grant  such  license,  and  neither  the  Chicago  and  Illinois 
Eiver  Eailroad  Company,  nor  the  petitioner,  as  its  grantee, 
acquired,  by  virtue  of  a  license  from  him,  if  any  such  license 
in  fact  was  given,  any  right  to  construct  said  railroad  over 
the  land  of  the  defendants. 

"5.  If,  from  the  evidence,  the  jury  believe  that  the  Chi- 
cago and  Illinois  Eiver  Eailroad  Company,  from  which  the 
petitioning  corporation  claims  title  to  the  improvements  upon 
the  land  sought  to  be  condemned,  never  obtained  a  license  to 
place  such  improvements  upon  the  land  from  any  one  author- 
ized to  grant  such  license,  then  in  the  building  of  such  rail- 
road said  Chicago  and  Illinois  Eiver  Eailroad  Company  was 
a  trespasser,  and  all  structures  of  a  permanent  nature  con- 
structed by  it  became  a  part  of  the  realty,  and  the  property 
of  the  defendants,  and  in  this  proceeding  they  are  entitled  to 
receive  just  compensation  for  the  whole  property, — both  the 
soil  and  the  improvements. 

"6.  If  by  reason  of  the  fact  that  the  Chicago  and  Illinois 
Eiver  Eailroad  Company  obtained  no  license,  valid  in  law,  to 
build  the  piece  of  railroad  in  question,  the  entering  upon  the 
premises  was  a  trespass,  and  the  improvements  became  a 
part  of  the  realty  and  the  property  of  defendants  by  opera- 
tion of  law,  then  in  the  present  proceeding  the  measure  of 
compensation  will  be  the  same  as  if  such  improvements  had 
been  constructed  by  themselves,  and  at  their  own  cost. " 
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To  the  ruling  of  the  court  in  refusing  the  said  instruction 
asked  by  the  petitioner,  and  in  giving  each  of  those  given  for 
the  defendants,  the  petitioner  at  the  time  excepted. 

Mr.  Edwakd  C.  Akin,  for  the  appellant : 

The  true  measure  of  damages  is  the  value  of  the  land  actu- 
ally taken,  exclusive  of  the  improvements  placed  thereon  by 
appellant,  or  those  under  whom  it  claims. 

The  appellant  is  not  liable  in  this  proceeding  to  pay  for 
structures  and  improvements  made  on  the  right  of  way,  never 
intended  to  be  incorporated  with  the  soil,  except  for  purposes 
of  attending  the  possession,  and  with  a  view  of  subsequently 
acquiring  the  right  of  way.  Greve  v.  Railroad  Co.  26  Minn. 
66 ;  Railroad  Co.  v.  Dunlap,  47  Mich.  456 ;  Lyon  v.  Railroad 
Co.  42  Wis.  538 ;  Justice  v.  Railroad  Co.  87  Pa.  St.  28 ;  Rail- 
road Co.  v.  Armstrong,  46  Cal.  85 ;  Austin  v.  Railroad  Co.  45 
Vt.  142 ;  Mills  on  Eminent  Domain,  sec.  142. 

If  appellees  are  permitted  to  recover  the  value  of  their 
improvements,  it  must  be  upon  the  theory  that  the  original 
entry  was  a  trespass.  This  would  be  to  allow  them  to  recover 
for  a  trespass,  which  can  not  be  done  in  this  proceeding. 
(Railroad  Co.  v.  Winslow,  66,  111.  219.)  That  they  can  not 
recover  for  such  improvements,  see  Baker  v.  RaiWoad  Co.  57 
Mo.  65 ;  Dietrich  v.  Murdoch,  42  id.  79 ;  Blesch  v.  Railroad 
Co.  43  Wis.  195;  Railroad  Co.  v.  Devaney,  42  Miss.  602; 
Robbins  v.  Railroad  Co.  6  Wis.  636  ;  Railroad  Co.  v.  McComb, 
60  Maine,  290;  Railroad  Co.  v.  Camp,  45  Ga.  180;  Harvey 
v.  Railroad  Co.  47  Pa.  St.  428 ;  Railroad  Co.  v.  Hottenstine, 
id.  28 ;  Railroad  Co.  v.  McClure,  29  Ind.  536 ;  Railroad  Co. 
v.  Munnamakcr,  4  Eich.  L.  107;  Railroad  Co.  v.  Dayton,  10 
Abb.  Pr.  (N.  S.)  182;  State  v.  Railway  Co.  3  Eob.  (La.)  513; 
McAidey  v.  Railroad  Co.  33  Vt.  311. 

The  true  measure  of  damages  is  the  market  or  cash  value 
of  the  property.     Railroad  Co.  v.  Walsh,  106  111.  253. 
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It  is  the  loss  to  the  owner  for  which  compensation  must 
be  made.     Railroad  Co.  v.  Railroad  Co.  105  111.  120. 

Trade  fixtures  are  personal  property,  and  may  be  removed. 
Elives  v.  Mauue,  3  East,  38 ;  Van  Ness  v.  Pacard,  2  Pet.  37 ; 
Holmes  v.  Tremper,  21  Johns.  29 ;  White's  appeal,  10  Barr, 
252. 

The  same  doctrine  applies  to  railroads  built  in  the  interest 
of  the  public  and  trade  or  commerce. 

Mr.  G.  D.  A.  Parks,  for  the  appellees : 

The  appellees  were  legally  entitled  to  compensation  for  the 
real  estate  proposed  to  be  condemned,  which  is  not  only  the 
soil,  but  also  the  improvements  affixed  to  the  soil.  Improve- 
ments placed  upon  land  by  a  trespasser  belong  to  the  owner 
of  the  fee.  Dooley  v.  Crist,  25  111.  551 ;  Mather  v.  Bobsehuetz, 
72  id.  441 ;   First  Parish  v.  Jones,  8  Cush.  184. 

The  Chicago  and  Illinois  Eiver  Eailroad  Company  entered 
upon  the  premises  without  license  from  any  one  authorized 
to  give  it,  and  was  a  trespasser. 

That  the  measure  of  damages  adopted  by  the  court  below 
was  correct,  see  South  Park  Commissioners  v.  Dunlevy,  91  111. 
57;  Railway  Co.  v.  Railroad  Co.  100  id.  33;  Railroad  Co.  v. 
Kirhy,  104  id.  345;  Stinson  v.  Railroad  Co.  2  Minn.  114. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  think  that  the  instructions  given  do  not  properly  state 
the  law  applicable  to  the  facts  of  this  case.  William  Good- 
win, as  tenant  for  life  of  this  land,  might  make  or  allow  any 
use  of  it  he  saw  fit,-  during  his  life,  provided  no  injury  was 
done  to  the  inheritance.  Appellees,  as  remainder-men,  dur- 
ing the  existence  of  the  life  estate  had  the  right  only  to  pre- 
vent the  commission  of  waste.  The  evidence  showing  that 
the  railroad  track,  as  originally  constructed,  did  no  injury  to 
the  premises,  appellees  had  no  lawful  power  to  prevent  the 
construction  of  the  road  under  the  license  of  the  tenant  for 


C.  &  A.  E.  K.  Co.  v.  Goodwin  et  al.  281 

Opinion  of  the  Court. 

life.  The  original  entry,  as  to  them,  could  not  have  been  a 
trespass,  for  the  reason  they  then  had  not  even  a  right  to 
possession.  As  has  been  said  :  "An  original  entry  by  the 
consent  of  the  tenant  for  life,  is  lawful,  and  will  not  subject 
the  party  entering,  to  an  action  of  ejectment  on  the  part  of 
the  remainder-man,  although  damages  have  not  been  paid. 
Other  remedies  must  be  sought."  Mills  on  Eminent  Domain, 
sec.  142;  Austin  v.  Rutland  R.  R.  Co.  45  Vt.  142. 

By  instruction  No.  2,  the  jury  are  told  that  if  the  entry 
upon  the  land  was  made  without  anyjicense  from  the  defend- 
ants, or  from  one  having  legal  power  and  authority  to  give 
such  license  or  permission,  such  entry,  etc.,  was  a  trespass, 
and  that  the  structures  placed  upon  the  land  became  a  part 
of  the  realty,  and  inseparable  from  it.  By  instruction  No.  4, 
the  jury  were  told  that  the  life  tenant  had  no  power  or  author- 
ity to  give  such  license.  These  instructions  should  not  have 
been  given  in  a  case  like  the  present.  It  does  not  necessarily 
and  invariably  follow  that  structures,  or  even  buildings,  placed 
by  one  person  on  the  land  of  another  become  a  part  of  the 
real  estate.  When  they  are  trade  fixtures,  they  are  regarded 
as  personal  property.  So  a  house  erected  upon  the  land 
of  another,  under  an  agreement  that  it  shall  belong  to  the 
builder,  is  personal  property.  (Matzon  v.  Griffin,  78  111.  477 ; 
Curtiss  v.  Hoyt,  19  Conn.  165 ;  Wells  v.  Bannister,  4  Mass. 
514;  2  Am.  Leading  Cases,  747.)  If  a  man  erects  a  house 
upon  the  land  of  another  with  his  consent,  it  will,  if  the 
builder  has  no  title  to  the  land,  be  the  personal  property 
of  the  builder.  1  Washburn  on  Beal  Prop.  p.  2,  sec.  4; 
Aldrlch  v.  Patsons,  6  N.  H.  555 ;  Dame  v.  Dame,  38  id.  439 ; 
Osgood  v.  Howard,  6  Greenlf.  452 ;  Ashmun  v.  Williams,  8 
Pick.  462;  Doty  v.  Gorham,  5  id.  487;  Rogers  v.  Woodbury, 
15  id.  156  ;  Mott  v.  Palmer,  1  Conn.  571 ;  Hinckley  v.  Baxter, 
13  Allen,  139.  And  it  will  so  remain,  though  the  land  owner 
convey  the  land,  and  the  owner  of  the  building  convey  that, 
if  to  different  persons.     Ham  v.  Kendall,  111  Mass.  298. 
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If  a  person  enters  the  land  of  another  without  permission, 
and  places  a  building  or  other  structure  thereon,  permanently 
attached  to  the  soil,  he  will  be  a  trespasser,  and  the  building 
or  structure  will  become  part  and  parcel  of  the  land,  and  will 
be  the  property  of  the  land  owner.  In  such  case,  the  builder 
acquires  no  rights  by  his  tortious  acts.  But  here  there  was 
no  trespass,  because  the  entry  upon  the  land  was  with  the 
express  consent  of  one  having  the  right  to  give  it,  and  all 
the  subsequent  acts  were  done  without  objection;  and  before 
any  steps  were  taken  to  dispossess  the  plaintiff  or  the  cor- 
poration which  it  succeeded.  Even  if  the  entry  had  been 
without  license  or  permission  of  any  one  authorized  to  grant 
the  same,  so  that  it  was  a  trespass  at  the  time,  the  law  would 
not  require  the  railroad  company,  in  seeking  a  condemnation 
of  the  land  so  entered  upon  for  a  right  of  way,  to  pay  the 
owner  of  the  land  for  structures  placed  upon  it  at  its  own 
expense,  with  a  view  of  subsequently  acquiring  the  right  of 
way.  As  sustaining  these  views,  see  Greve  v.  First  Division 
St.  Paul  and  Pacific  R.  R.  Co.  26  Minn.  66  ;  Morgan's  Appeal, 
39  Mich.  675  ;  Toledo,  Ann  Arbor  and  Grand  Trunk  R.  R.  Co. 
v.  Dttnlap  et  al.  47  id.  456 ;  Lyon  et  ux.  v.  Green  Bay  Ry.  Co. 
42  Wis.  538 ;  Justice  v.  Nesquehoning  Valley  R.  R.  Co.  87 
Pa.  St.  28 ;    California  P.  R.  R.  Co.  v.  Armstrong,  46  Cal.  85. 

In  a  proceeding  of  this  kind,  to  condemn  land  for  a  right 
of  way,  the  land  owner  can  not  recover  damages  for  a  prior 
trespass  by  entering  upon  his  premises.  Lafayette,  Blooming- 
ton  and  Mississippi  R.  R.  Co.  v.  Winslow,  66  111.  219. 

That  the  land  owner  whose  land  is  condemned  can  not 
recover,  in  addition  to  the  value  of  the  land  taken,  the  value 
of  improvements  put  upon  the  same  by  the  party  seeking  a 
condemnation,  reference  has  been  made  to  the  following  other 
cases  :  Baker  v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
57  Mo.  235  ;  Dietrich  v.  Murdock,  42  id.  279;  Blesch  v.  Chi- 
cago R.  R.  Co.  43  Wis.  195  ;  Mississippi  R.  R.  Co.  v.  Devaney, 
42  Miss.  602  ;  Robbins  v.  Milwaukee  R.  R.  Co.  60  Maine,  290  ; 
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Sema  R.  and  D.  R.  R.  Co.  v.  Camp,  45  Ga.  180;  Harvey  v. 
Lackaiuanna  and  B.  R.  R.  Co.  47  Pa.  St.  428 ;  East  Pennsyl- 
vania R.  R.  Co.  v.  Hoitenstine,  id.  28  ;  White  Water  Valley  R.  R. 
Co.  v.  McClure,  29  Ind.  536 ;  Greenville  R.  R.  Co.  v.  Mun- 
namaker,  4  Kich.  L.  107;  McAidey  v.  Western  Vermont  R.  R. 
Co.  33  Yt.  311 ;  State  v.  Gulf  Ry.  Co.  3  Bob.  (La.)  513.  The 
"just  compensation"  required  to  be  given,  is  for  that  which  is 
taken  from  the  owner,  and  which  is  of  value  to  him,  and  not 
for  something  he  never  owned. 

The  third  instruction  given  for  the  defendants  is  further 
erroneous  in  directing  the  jury  to  allow  the  defendants,  as 
compensation  for  the  structures  placed  upon  the  land,  what 
such  property  was  reasonably  worth  for  the  purpose  for  which 
it  was  intended,  although  of  no  practical  value  to  defendants 
in  connection  with  their  farm.  The  compensation  which  the 
law  requires  to  be  made  is  that  which  is  "just."  This  means 
that  the  sum  allowed  and  paid  the  owner*whose  property  is 
taken,  shall  be  equivalent  to  the  value  of  that  of  which  he 
has  been  deprived.  It  would  be  unjust  to  allow  him  more 
than  will  compensate  his  loss.  It  would  seem,  at  first  blush, 
to  be  highly  inequitable  to  allow  him  for  a  railroad  track  over 
his  land,  not  built  by  him,  including  embankments,  at  its 
cost  or  value  to  a  railway  company  owning  a  franchise  to 
use  the  same  for  railroad  purposes,  when  to  him  it  is  of  no 
practical  value. 

For  the  reasons  indicated,  the  judgment  of  the  county 
court  of  Will  county  is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Judgment  reversed. 
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The  Supreme  Council  of  Eoyal  Templars  of  Temperance 

v. 
Amanda  A.  Curd. 

Filed  at  Springfield  September  27,  1884. 

1.  Practice— when  objection  to  evidence  should  be  specific.  Objections 
to  evidence,  or  questions  propounded,  which  might  have  been  obviated,  must 
be  specifically  made  on  the  trial,  or  they  can  not  be  urged  on  appeal  or  error. 

2.  Contract — rule  of  construction — taking  words  used,  in  their  ordi- 
nary sense.  In  seeking  the  intention  of  the  parties  to  a  written  contract, 
the  courts  are  not  authorized  to  construe  the  words  used  otherwise  than  in 
accordance  with  their  plain,  natural  and  obvious  meaning,  unless,  from  a 
consideration  of  the  entire  evidence,  it  shall  appear,  that  the  parties  did  not 
intend  to  so  use  them. 

3.  Life  insurance — application  as  part  of  contract,  construed.  An 
application  by  a  member  of  a  temperance  order  for  a  beneficiary  certificate 
in  the  nature  of  a  life  insurance  policy,  contained  this  clause:  "I  further 
agree,  that  should  I,  at  any  time,  violate  my  pledge  of  total  abstinence,  or  be 
suspended  or  expelled  for  a  violation  of  any  of  the  laws  of  the  order,  or  for 
non-payment  of  dues,  etc.,  then  all  rights  which  either  myself,  the  person 
or  persons  named  in  certificate,  my  heirs,  etc.,  may  have  upon  the  beneficiary 
fund  of  the  order,  shall  be  forfeited:"  Held,  that  the  application  was  a  part 
of  the  contract  of  insurance,  and  obligatory  upon  the  beneficiary  named  in  the 
certificate,  to  whom  payment  was  promised  on  the  death  of  the  member,  and 
that  the  language  was  in  the  alternative,  making  either  or  any  one  of  the  causes 
named,  a  ground  of  forfeiture  of  all  right  of  recovery  upon  the  certificate. 

4.  Same — certificate  construed,  as  to  conditions.  A  beneficiary  certifi- 
cate given  to  a  member  of  an  order,  witnessed  that  the  member  was  entitled 
to  certain  rights  and  privileges  of  the  order,  and  the  same  was  issued  upon 
the  express  condition  that  he  should,  while  a  member  of  the  order,  faithfully 
maintain  his  pledge  of  total  abstinence,  and  comply  with  all  the  laws,  rules, 
regulations  and  requirements  of  the  order,  otherwise  it  to  be  of  no  effect;  and 
that  in  case  he  should  die  in  good  standing,  the  beneficiary  named  should  be 
entitled  to  one  dollar  from  each  active  member  in  good  standing,  not  exceed- 
ing two  thousand:  Held,  that  as  the  requirements  in  the  condition  are  used 
conjunctively,  a  compliance  with  all  of  them  was  necessary  to  a  recovery, 
and  that  a  violation  of  the  pledge  of  total  abstinence,  alone,  would  bar  a 
recovery  by  the  beneficiary. 

5.  So  the  words,  "in  case  he  is  in  good  standing  at  the  time  of  his  decease, 
then  the  person  or  persons  hereinafter  named  shall  be  entitled,"  etc.,  are  not 
equivalent  to  saying  that  if  he  is  not  tried  or  convicted  of  violating  his  pledge, 
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etc.  Good  standing  in  a  society  not  only  implies  that  the  party  is  a  member 
thereof,  but  also  that  he  has  a  good  reputation  therein.  In  such  case,  a 
violation  of  the  pledge  of  total  abstinence,  even  without  a  trial  and  convic- 
tion, forfeits  the  right  of  the  beneficiary  to  recover  the  sum  promised. 

6.  Parol  evidence — of  breach  of  condition  of  a  contract  of  insurance. 
In  an  action  upon  a  contract  of  a  temperance  order  or  society  to  pay  a  cer- 
tain sum  to  the  beneficiary  therein  named,  upon  the  decease  of  the  member 
entering  into  the  same,  upon  the  express  condition  that  he  should  faithfully 
keep  his  pledge  of  total  abstinence,  it  is  error  to  exclude  parol  evidence  of 
his  having  violated  such  pledge  before  his  death.  In  such  case  his  trial  and 
conviction  by  the  order  for  such  violation  need  not  be  shown  in  order  to 
defeat  a  recovery. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — -heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Coles  county ;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

This  was  a  suit  brought  by  Amanda  A.  Curd,  against  the 
Supreme  Council  of  Eoyal  Templars  of  Temperance,  to  re- 
cover upon  a  certificate,  in  the  nature  of  a  policy  of  life 
insurance,  issued  by  that  order  to  the  plaintiff's  husband, 
and  in  which  she  was  named  as  the  beneficiary. 

Mr.  G.  A.  Kellar,  for  the  plaintiff  in  error. 

Mr.  James  A.  Connolly,  and  Messrs.  Dunn  &  Connolly, 
for  the  defendant  in  error. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Daniel  Curd,  on  the  26th  of  November,  1881,  presented  to 
the  Supreme  Council  of  Eoyal  Templars  of  Temperance,  the 
following : 

"To  the  Supreme  Council  R.  T.  of  T.: 

"I,  Daniel  Curd,  having  made  application  for  membership 
in  Veritas  Council  No.  2,  Eoyal  Templars  of  Temperance,  do 
hereby  agree  that  compliance  on  my  part  with  all  the  laws, 
regulations  and  requirements  which  are  or  may  be  hereafter 
enacted  by  said  order,  is  the  express  condition  upon  which 
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I  am  to  be  entitled  to  participate  in  the  beneficiary  fund 
of  the  order,  and  have  and  enjoy  all  the  other  privileges  of 
said  order.  I  certify  that  the  answers  made  by  me  to  the 
questions  propounded  by  the  medical  examiner  of  this  coun- 
cil, which  are  attached  to  this  application  and  form  a  part 
thereof,  are  true.  I  further  agree,  that  should  I,  at  any  time, 
violate  my  pledge  of  total  abstinence,  or  be  suspended  or 
expelled  for  a  violation  of  any  of  the  laws  of  the  order,  or  for 
non-payment  of  dues  or  beneficial  assessments,  or  should  I 
die  in  consequence  of  a  duel,  or  by  the  hands  of  justice,  or 
should  I  die  by  my  own  hand  within  one  year  from  the  elate  of 
my  initiation,  whether  sane  or  insane,  then  all  rights  which 
either  myself,  the  person  or  persons  named  in  certificate,  my 
heirs  or  legal  representatives  may  have  upon  the  beneficiary 
fund  of  the  order,  shall  be  forfeited.  And  I  further  agree  to 
abide  by  the  decision  of  the  supreme  medical  examiner  in 
his  acceptance  or  rejection  of  this  application. 

"Dated  at  Charleston,  county  of  Coles,  State  of  Illinois, 
this  26th  day  of  November,  1881. 

(Signed.)     •  Daniel  Curd,  Applicant." 

Curd  was  admitted  to  membership,  as  asked,  and  there- 
upon, afterwards,  on  the  10th  day  of  December,  1881,  the 
Supreme  Council  of  Eoyal  Templars  of  Temperance  issued 
and  delivered  to  him  the  following,  to-wit : 

"ROYAL  TEMPLARS  OF  TEMPERANCE. 
Hope,  Love  and  Truth.  In  God  we  trust. 

BENeViCIAKY  CEETIFICATE. 

"This  certificate,  issued  by  the  authority  of  the  Supreme 
Council  Royal  Templars  of  Temperance,  witnesseth,  that  Bro. 
Daniel  Curd,  a  member  of  Veritas  Council  No.  2,  of  Illinois, 
is  entitled  to  all  the  rights  and  privileges  guaranteed  to  active 
members  of  the  order  by  our  constitution  and  laws,  and  issued 
upon  the  express  condition  that  he  shall,  while  a  member  of 
said  order,  faithfully  maintain  his  pledge  of  total  abstinence, 
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and  comply  with  all  the  laws,  rules,  regulations  and  require- 
ments of  said  order, — otherwise  it  shall  be  of  no  effect.     And 
in  case  he  is  in  good  standing  at  the  time  of  his  decease,  then 
the  person  or  persons  hereinafter   named  shall  be  entitled 
to  one  dollar  from  each  and  every  active  member  in  good 
standing,  not  exceeding  two  thousand ;   or  should  he  become 
totalty  disabled  for  life  while  a  member  of  the  order  in  good 
standing,  so  as  to  prevent  his  following  his  own  or  any  other 
avocation,  provided  such  disability  did  not  arise  from  intem- 
perance or  any  immoral  conduct  on  his  part,  then,  upon  sat- 
isfactory proof  of  such  total  disability,  he  shall  be  entitled  to 
one-half  of  the  above  mentioned  amount,  the  remaining  one- 
half  to  be  paid  at  the  time  of  his  decease  ;   and  he  now  directs, 
that  in  case  of  his  decease  it  be  paid  to  Amanda  A.  Curd. 
"In  witness  whereof,  we  have  caused  this  to  be  signed  by 
f     Seal  of    1    our  supreme  councilor  and  supreme  secretary, 
J    Supreme    >  an^  the  seal  of  this  supreme  council  attached, 
Council.        this  9th  day  of  December,  1881. 
No.  12  551.  Cyrus  K.  Porter, 

V    A    "Ross  Supreme  Councilor. 

Supreme  Secretary. 

"Countersigned  and  the  seal  of  the  select  C  Seal  of  ) 
council  attached,  this  10th  day  of  December,  \  Select  > 
i  coi  v  Council.  ) 

J.  I.  Brown,  R.  Sec'y.  S.  M.  McNutt,  S.  C." 

On  the  26th  of  June,  1882,  charges  were  preferred  against 

Curd,  as  follows : 

"Charleston,  III.,  June  26,  1882. 

"To  Veritas  Council  No.  2,  R.  T.  of  T.: 

"I,  C.  U.  Dunbar,  a  member  of  Veritas  Council  No.  2, 
hereby  charge  Bro.  Daniel  Curd  with  violation  of  article  2,  as 
more  fully  appears  in  the  annexed  specifications, — by  being 
drunk  on  June  19-20 ;  and  I  ask  that  a  committee  to  inves- 
tigate said  charges  be  appointed.  _   TT   _ 

C.  U.  Dunbar. 
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The  consideration  of  this  by  the  council  was  indefinitely 
suspended,  and  on  the  5th  of  July  next  following,  before  any 
action  was  taken  by  the  council  on  the  charge,  Curd  died. 

The  circuit  court,  on  the  trial,  refused  to  allow  questions 
to  be  answered,  the  effect  of  which  would  have  been  to  prove 
that  Curd  had  drank  spirituous  liquors  in  violation  of  his 
pledge.  It  is  true,  counsel  now  insist  those  questions  were 
liable  to  certain  specific  objections, — some  of  them,  in  that 
they  submitted  a  matter  involving  opinion  as  well  as  fact,  to 
the  jury,  and  others,  in  that  the  inquiry  was  .not  limited  to 
liquors  drank  as  a  beverage.  The  record  shows  the  objec- 
tions to  the  questions  were  only  general,  specifying  no  par- 
ticular ground,  and  the  ruling  of  the  court,  we  must  assume, 
was  on  the  objections  as  they  were  made.  It  is  evident  these 
specific  objections  could  have  been  obviated  by  a  change  in 
the  form  of  the  question,  and  they  should,  therefore,  to  be 
availed  of  now,  have  been  urged  when  the  questions  were 
propounded.  It  is  quite  apparent  the  contest  on  the  trial 
was,  whether  the  fact  that  Curd  had  drank  spirituous  liquors 
in  violation  of  his  pledge,  as  a  beverage,  was  a  complete  de- 
fence to  the  cause  of  action,  he  having  never  been  tried  and 
convicted,  and  expelled  from  the  order,  or  suspended  from 
its  privileges  therefor,  and  the  court,  both  in  refusing  ques- 
tions to  be  answered,  and  in  refusing  to  instruct  the  jury, 
ruled  that  it  was  not, — and  this,  in  our  opinion,  is  the  only 
question  that  need  now  be  considered. 

The  question  here,  as  in  other  cases  of  contract,  is  to  arrive 
at  the  intention  of  the  parties,  and  we  are  not  authorized,  in 
striving  to  do  so,  to  construe  words  otherwise  than  as  convey- 
ing their  plain,  natural  and  obvious  meaning,  unless,  from  a 
consideration  of  the  entire  evidence,  it  shall  appear  this  could 
not  have  been  intended. 

The  first  part  of  this  contract, — the  part  obligatory  upon 
the  beneficiary, — is  the  application  of  Daniel  Curd.  It  is 
plain  and  simple  in  its  language,  and  can  not  be  misunder- 
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stood.  It  contains  this :  "I  further  agree,  that  should  I,  at 
any  time,  violate  my  pledge  of  total  abstinence,  or  be  sus- 
pended or  expelled,  *  *  *  then  all  rights  which  either 
myself,  the  person  or  persons  named  in  certificate,  my  heirs 
or  legal  representatives  may  have  upon  the  beneficiary  fund 
of  the  order,  shall  be  forfeited."  The  language  is  in  the 
alternative, — either  the  one  or  the  other  of  the  causes  speci- 
fied shall  forfeit  all  right  of  recovery  upon  the  certificate. 
The  certificate  is  the  second  part  of  the  contract, — the  part 
obligatory  upon  the  council, —  and  it  is  thereby  bound  to 
pay  to  the  beneficiary  one  dollar  from  each  and  every  active 
member  of  the  order  in  good  standing,  not  exceeding  two 
thousand,  upon  the  express  condition  that  Daniel  Curd  shall, 
while  a  member  of  said  order,  faithfully  maintain  his  pledge 
of  total  abstinence,  and  comply  with  all  laws,  rules,  regula- 
tions and  requirements  of  said  order,  and  that  otherwise  it 
shall  be  of  no  effect.  Stopping  here,  there  can  not  be  the 
slightest  ground  for  pretending  that  a  violation  of  the  pledge 
of  total  abstinence  does  not,  of  itself,  forfeit  all  right  of 
recovery  upon  the  certificate.  The  words,  "shall  faithfully 
maintain  his  pledge  of  total  abstinence,  and  comply  with  all 
the  laws,  rules,  regulations  and  requirements  of  said  order," 
are  used  conjunctively,  and  all  these  requirements  are  neces- 
sary to  be  observed  to  entitle  the  beneficiary  to  recover  upon 
the  certificate,  and  so  it  must  follow  the  omission  of  either 
will  bar  a  recovery.  But  the  certificate  proceeds,  after  the 
language  quoted :  "And  in  case  he  is  in  good  standing  at 
the  time  of  his  decease,  then  the  person  or  persons  herein- 
after named  shall  be  entitled,"  etc.,  and  the  argument  upon 
behalf  of  defendant  in  error  assumes  that  these  words  are 
equivalent  to  saying  that  if  he  is  not  tried  and  convicted  of 
violating  his  pledge,  etc.  This  assumption,  we  think,  is  not 
well  founded.  Good  standing  in  a  society  not  only  implies 
that  a  party  is  a  member  of  the  society,  but  that  he  has  a 
good  reputation  therein.  In  the  present  instance  the  words 
19—111  III. 
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are  to  be  construed  with  reference  to  the  language  of  the  ap- 
plication and  the  preceding  language  of  the  certificate,  and 
when  this  is  done  they  manifestly  mean  not  only  good  repu- 
tation, but  good  conduct, — i.  e.,  freedom  from  a  violation  of 
the  pledge  of  total  abstinence,  etc.  Had  it  been  designed  to 
make  trial  and  conviction  a  condition  precedent  to  forfeit- 
ure, we  must  presume  that  it  would  have  been  so  said ;  but 
nowhere  is  language  used  that  can  fairly  be  construed  to 
mean  this.  The  pledge  contains  this  language :  "I  promise 
that  I  will  not  make,  buy,  sell,  use,  or  give  to  others,  as  a 
beverage,  any  spirituous,  fermented  or  distilled  liquors,  wine 
or  cider,"  etc.  The  violation  of  this  pledge  is  cause  for  ex- 
pulsion or  suspension  as  a  member,  and  it — not  the  expul- 
sion or  suspension,  but  the  violation  of  the  pledge, — is  also 
a  cause  for  forfeiture  of  rights  and  benefits  under  the  certifi- 
cate. It  is  true,  one  of  the  clauses  of  the  constitution  of  the 
order  provides,  that  "if  suspended,  he  forfeits  all  rights  to 
the  beneficiary  fund ; "  but  this  is  evidently  inserted  to  repel 
a  presumption  that  otherwise  might  arise  from  the  peculiar 
language,  that  suspension,  which  is  allowable  instead  of  ex- 
pulsion, as  an  act  of  grace,  would  condone  the  cause  of  for- 
feiture in  respect  of  the  beneficiary  fund. 

Construing  this  contract  as  the  parties  made  it,  we  think 
the  court  below  erred  in  excluding  evidence  to  prove  that  Curd 
drank  liquors  in  violation  of  his  pledge,  notwithstanding  that 
he  had  not  been  tried  and  convicted  therefor.  For  this  error 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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David  Launder 

v. 

The  City  of  Chicago. 
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1.  Licenses — granted  upon  conditions.  Where  a  person  takes  out  a 
license  to  engage  in  a  business  be  otherwise  would  have  no  right  to  carry  on, 
he  takes  a  privilege  subject  to  the  restrictions  and  burdens  imposed  by  the 
ordinance  under  which,  alone,  it  can  issue, — and  this  is  a  recognition  of  the 
validity  of  the  ordinance. 

2.  Same — licenses  to  pawn-brokers — power  to  attach  conditions.  Under 
the  grant  of  power  by  the  general  law  (Rev.  Stat.  chap.  24,  sec.  62,  sub.  41,) 
to  cities  and  villages,  it  is  purely  discretionary  whether  the  authorities  will 
license  and  regulate  the  business  of  pawn-brokers,  or  wholly  prohibit  and 
suppress  business  by  them.  In  such  case,  if  a  city  grants  a  license,  it  may 
impose  such  conditions  and  burdens  as  it  may  see  fit. 

3.  Same — ordinance  relating  to  pawn-brokers — whether  unreasonable. 
An  ordinance  of  the  city  of  Chicago  requiring  every  licensed  pawn-broker  to 
make  out  and  deliver  to  the  superintendent  of  police,  every  day,  before  the 
hour  of  twelve  o'clock  M.,  a  legible  and  correct  copy  from  a  book  to  be  kept 
by  him,  of  all  personal  property  and  other  valuable  things  received  on  deposit 
or  purchased  during  the  preceding  day,  together  with  the  time  (meaning  the 
hour)  when  received  or  purchased,  and  a  description  of  the  person  or  persons 
by  whom  left  jn  pledge  or  from  whom  purchased,  is  not  unreasonable,  but  is 
a  reasonable  means  to  keep  the  pawn-broker  business  free  from  great  abuse 
by  thieves,  and  for  the  prevention  and  detection  of  crime.  Nor  is  such  ordi- 
nance tyrannical  and  oppressive,  because  no  one  is  bound  to  bring  himself 
within  its  provisions. 

4.  Such  an  ordinance  is  not  open  to  the  objection  that  it  makes  the  licensee 
guilty  of  an  offence  for  not  making  a  public  disclosure  of  his  business  trans- 
actions. Giving  the  required  information  tQ  a  public  officer  of  the  law,  does 
not  give  publicity  to  his  business.  It  is  not  to  be  presumed  that  the  chief  of 
police  will  make  an  improper  use  of  the  information  he  thus  receives,  but  the 
contrary.  It  would  be  a  breach  of  official  duty  for  him  to  do  so,  or  to  make 
his  information  public  except  when  necessary  in  the  detection  and  punish- 
ment of  crime. 

5.  Same — reasonableness  of  ordinance  —  opinions  of  witnesses.  The 
reasonableness  and  legality  of  an  ordinance  do  not  depend  upon  the  opinions 
of  witnesses  as  to  the  possible  and  probable  effect  it  may  have  upon  a  party's 
business.     Hence,  in  a  prosecution  of  a  pawn-broker  for  not  giving  informa- 
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tion  of  his  business  transactions  to  the  chief  of  police,  as  required  by  an 
ordinance,  testimony  of  witnesses  as  to  the  probably  injurious  effect  such 
disclosure  would  have  on  his  business,  is  properly  excluded. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

This  was  a  prosecution  by  the  city  of  Chicago,  against 
David  Launder,  for  a  violation  of  section  1713  of  the  muni- 
cipal code  or  ordinances  of  the  city,  originally  brought  before 
a  justice  of  the  peace,  and  taken  by  appeal  of  the  city  to  the 
Criminal  Court  of  Cook  county,  where  a  trial  was  had  result- 
ing in  a  judgment  in  favor  of  the  city,  inflicting  a  fine  of  $10 
and  costs.  This  judgment,  on  appeal  of  the  defendant,  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and  the 
defendant  again  appeals,  and  brings  the  case  to  this  court. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
plaintiff  introduced  in  evidence  section  1713  of  the  city  ordi- 
nances, upon  which  this  action  was  brought,  which  reads  as 
follows : 

"1713.  It  shall  be  the  duty  of  every  licensed  person  afore- 
said, to  make  out  and  deliver  to  the  superintendent  of  police, 
every  day,  before  the  hour  of  12  M.,  a  legible  and  correct 
copy  from  the  book  required  in  section  1708  hereof,  of  all 
personal  property  and  other  valuable  things  received  on  de- 
posit or  purchased  during  the  preceding  day,  together  with 
the  time  (meaning  the  hour)  when  received  or  purchased, 
and  a  description  of  the  person  or  persons  by  whom  left  in 
pledge  or  from  whom  the  same  were  purchased." 

The  plaintiff  next  read  in  evidence  the  section  of  the  ordi- 
nance referred  to  in  the  preceding  section,  which  reads  as 
follows : 

"1708.  Every  pawn-broker  and  loan-broker,  or  keeper  of  a 
loan  office,  shall  keep  a  book,  in  which  shall  be  fairly  written 
in  ink,  at  the  time  of  each  loan,  an  accurate  account  and 
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description,  in  the  English  language,  of  the  goods,  article  or 
thing  pawned  or  pledged,  the  amount  of  money  loaned  thereon, 
the  time  of  pledging  the  same,  the  rate  of  interest  to  be  paid 
on  such  loan,  and  the  name  and  residence  of  the  person 
pawning  or  pledging  the  said  goods,  article  or  thing.  No 
entry  made  in  such  book  shall  be  erased,  obliterated  or  de- 
faced." 

It  was  admitted  by  the  defendant  that  at  and  previous  to 
the  time  of  bringing  this  suit  he  was  a  licensed  pawn-broker, 
and  that  he  refused  to  make  the  report  required  by  said 
section  1713. 

Appellant  testified  that  he  has  been  engaged  in  the  pawn- 
broker business  for  the  last  eighteen  years,  and  has  always 
had  license  from  the  city ;  that  he  loans  money  on  pledges 
of  property,  notes,  bonds,  secured  paper,  etc. ;  that  he  has 
an  established  business  and  a  regular  line  of  patrons ;  that 
his  dealings  are  with  reputable  people  only ;  that  he  does  not 
do  business  with  strangers  before  being  satisfied  of  their  re- 
spectability ;  that  he  carries  on  his  business  as  a  banker ; 
that  he  keeps  a  book,  as  required  by  section  1708  of  the 
ordinances,  in  which  he  causes  to  be  entered  an  accurate 
account,  as  required  by  that  section,  of  all  loans  and  pledges 
received  by  him,  and  that  in  the  keeping  of  said  book  he 
complies  with  said  section  1708 ;  that  said  book  has  always 
been  open  to  the  inspection  of  the  mayor  or  any  member  of 
the  police  force,  as  is  provided  by  section  1710  of  the  ordi- 
nances, and  that  to  make  the  report  required  would  be  ruinous 
to  his  business.  He  then  introducecl  in  evidence  section  1710, 
as  follows : 

"1710.  The  said  book,  as  well  as  every  article  or  other 
thing  of  value  pawned  or  pledged,  shall,  at  all  times,  be  open 
to  the  inspection  of  the  mayor  or  any  member  of  the  police 
force." 

Appellant  also  introduced  other  evidence,  similar  to  his 
own  testimony,  all  of  which  was  received  subject  to  the  objec- 
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tions  made,  and  at  the  conclusion  of  the  case  this  evidence 
of  the  defendant  was  excluded  by  the  court. 

Messrs.  Monroe  &  Leddy,  for  the  appellant : 

Among  the  rights  secured  to  the  citizen  of  this  State  are 
immunity  and  protection  in  his  house  and  business  from  the 
prying  eyes  of  government, — protection  in  his  person,  house, 
papers  and  effects  against  unreasonable  searches.  Const. 
1870,  art.  2,  sec.  6  ;  Cooley's  Const.  Lim.  (5th  ed.)  365,  366  ; 
Sullivan  v.  City  of  Oneida,  61  111.  248 ;  City  of  Clinton  v. 
Phillips,   58  id.  102. 

The  books  and  papers  of  appellant,  and  their  contents,  are 
his  private  property,  and  he  is  entitled  to  their  exclusive  use. 
Any  law  or  ordinance  which  violates  this  principle  is  void. 
Cooley's  Const.  Lim.  367;    City  of  Clinton  v.  Phillips,  supra. 

Property  consists  of  certain  rights  in  certain  things  secured 
by  law.  These  rights  are  defined  to  be,  the  right  of  user, 
the  right  of  exclusion,  and  the  right  of  disposition.  3  Bent- 
ham's  works,  221 ;  Rigney  v.  City  of  Chicago,  102  111.  77. 

It  was  error  to  exclude  evidence  showing  the  ordinance  was 
unreasonable.     Classon  v.  City  of  Milwaukee,  30  Wis.  316. 

All  ordinances  must  be  reasonable,  and  not  inconsistent 
with  the  laws  of  the  State.  2  Kyd  on  Corporations,  107; 
Dillon  on  Mun.  Corp.  sec.  319;  Kip  v.  City  of  Patterson,  2 
Dutch.  298;  Cooley's  Const.  Lim.  200,  201. 

It  is  the  noxious  use,  only,  that  can  call  forth  the  power 
of  police  regulation.  To  so  regulate,  and  only  so,  is  the 
extent  and  limit  to  which  any  law-making  power  may  inter- 
fere in  any  private  business  lawful  in  itself.  Dillon  on  Mun. 
Corp.  sees.  141,  142. 

Mr.  M.  K.  M.  Wallace,  for  the  appellee : 

The  legislature  has  conferred  the  power  to  license,  tax, 
regulate,  suppress  and  prohibit  pawn-brokers,  etc.  Rev.  Stat. 
chap.  24,  sec.  62,  sub.  41. 


Launder  v.  City  of  Chicago.  295 

Opinion  of  the  Court. 

In  such  case,  the  city  may  grant  license  on  any  conditions 
it  sees  fit.  Schwuchow  v.  City  of  Chicago,  68  111.  444 ;  Wig- 
gins v.  City  of  Chicago,  id.  373. 

Appellant  having  taken  license  under  the  conditions  of  the 
ordinance,  is  estopped  from  objecting  to  the  requirements. 
Schwuchow  v.  City  of  Chicago,  68  111.  444. 

The  case  of  City  of  Clinton  v.  Phillips,  58  111.  102,  is  not 
in  point,  as  there  the  city  had  no  power  to  suppress  and  pro- 
hibit, as  here.  In  matters  pertaining  to  the  internal  peace 
and  well  being  of  the  State,  its  police  powers  are  plenary. 
When  these  are  concerned,  the  only  limitations  imposed  are 
that  such  regulations  must  have  reference  to  the  common 
safety,  comfort  and  welfare  of  society.  Anything  that  en- 
dangers the  public  peace  and  welfare  may  be  suppressed,  and 
what  does  this,  must  be  left  to  the  wisdom  of  the  legislative 
department.  Dunne  v.  The  People,  94  111.  120;  Lake  View 
v.  Rose  Hill  Cemetery  Co.  70  id.  191. 

The  State  has  determined  that  the  business  of  the  pawn- 
broker will  endanger  the  public  security,  as  it  has  delegated 
the  power  to  cities  and  villages  to  "license,  tax,  regulate, 
suppress  and  prohibit  pawn-brokers."  Eev.  Stat.  chap.  24, 
sec.  62,  sub.  41. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  decision  in  this  case  depends  upon  the  validity  of 
section  1713  of  the  revised  ordinances  of  the  city,  relating 
to  pawn-brokers.  That  ordinance  is  claimed  to  be  unreason- 
able, unjust  and  oppressive,  and  without  authority  of  law. 

The  first  inquiry  is,  whether  the  legislature  has  conferred 
the  power  on  the  city  council  to  pass  the  ordinance.  The 
legislature  has  given  the  city  council  in  cities,  and  the  presi- 
dent and  trustees  in  villages,  the  power  "to  license,  tax,  regu- 
late, suppress  and  prohibit  hawkers,  peddlers,  pawn-brokers, 
*  *  *  and  to  revoke  such  license  at  pleasure."  (Eev. 
Stat.  chap.  24,  sec.  62,  sub.  41.)     Under  this  grant  of  power 
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it  is  a  matter  purely  discretionary  with  the  city  authorities 
whether  they  will  license  and  regulate  the  business  of  pawn- 
brokers, or  wholly  prohibit  and  suppress  business  by  them 
within  the  city.  In  such  case,  if  the  city  grants  a  license,  it 
may  impose  such  conditions  and  burdens  as  it  may  see  fit. 
This  latitude  of  power  grows  out  of  the  fact  that  it  is  discre- 
tionary to  prohibit  the  business,  or  license  it  on  such  terms 
as  the  city  may  choose.  Schwuchow  v.  City  of  Chicago,  68 
111.  444 ;   Wiggins  v.  City  of  Chicago,  id.  373. 

The  case  of  City  of  Clinton  v.  Phillips,  58.111.  102,  is  re- 
ferred to  as  an  authority  to  show  the  ordinance  before  us  is 
invalid,  for  want  of  power  to  enact  it.  The  city  of  Clinton 
had  no  power  given  it  to  regulate,  suppress  or  prohibit  the  sale 
of  liquors,  for  certain  specified  purposes,  by  druggists.  The 
charter  of  that  city,  under  which  its  ordinance  was  passed, 
is  as  follows :  "To  restrain,  prohibit  and  suppress  tippling 
houses,  dram-shops,  gambling  houses,  bawdy  houses  and 
disorderly  houses,"  (1  Private  Laws,  1867,  p.  779,)  and  not 
druggists.  If  that  city  had  conferred  upon  it  the  power  to 
license,  tax,  regulate,  suppress  and  prohibit  druggists,  etc., 
then  the  decision  referred  to  would  have  been  in  point  here. 
As  it  is,  the  ruling  in  that  case  is  to  be  applied  to  cases  where 
only  the  same  rights  and  powers  are  conferred,  and  it  can 
not  be  invoked  to  show  that  the  legislature  may  not  give  the 
power  to  pass  the  very  ordinance  there  held  invalid.  In  this 
case,  without  a  license  the  appellant  had  no  right  to  engage 
in  the  business  of  a  pawn-broker  within  the  city.  He  sought 
for  and  obtained  the  city's  license  to  transact  such  business, 
and  took  the  privilege  his  license  conferred,  subject  to  the  re- 
strictions and  burdens  imposed  by  the  ordinance  under  which, 
alone,  it  could  issue.  This  was  an  unmistakable  recognition 
and  admission  of  the  validity  and  binding  force  of  the  ordi- 
nance. By  taking  such  license  he  secured  immunity  from 
prosecution  for  engaging  in  his  vocation,  if  he  conformed  to 
the  terms  on  which  it  was  given  him.     The  ordinance  cer- 
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tainly  did  not  invade  any  right  of  property  or  other  right, 
but  it  conferred  a  right.  Appellant  having  profited  by  taking 
a  license,  with  full  knowledge  of  the  conditions  imposed,  can 
not  refuse  to  carry  out  such  conditions. 

We  do  not  regard  the  ordinance  as  being  "unjust,  unreason- 
able, tyrannical  and  oppressive."  The  requirements  objected 
to  are  but  reasonable  means  to  keep  the  pawn-brokers'  busi- 
ness free  from  great  abuse  by  thieves  disposing  of  stolen  goods 
in  their  shops.  They  are  all  made  in  the  interest  of  the 
public,  and  are  intended  for  the  detection  and  prevention  of 
crime.  The  ordinance  is  not  tyrannical  and  oppressive,  as 
the  appellant  was  not  bound  to  bring  himself  within  its  pro- 
visions. Before  taking  out  license,  appellant  knew  he  had  to 
keep  a  book  containing  an  account  and  description  of  goods 
pawned,  amount  of  money  loaned  thereon,  the  time  of  pledge, 
rate  of  interest,  and  the  names  of  pledgors,  and  that  such 
book  must  be  kept  open  for  the  inspection  of  the  mayor  and 
any  member  of  the  police,  and  no  objection  seems  to  have 
been  urged  to  these  requirements,  and  it  appears  that  appel- 
lant has  always  complied  with  them.  If  the  city  council  had 
the  power  to  pass  section  1708,  no  good  reason  is  perceived 
why  it  could  not  pass  section  1713, 

Appellant  makes  the  point  that  this  last  section  makes  him 
guilty  of  a  penal  offence  for  not  making  a  public  disclosure 
of  the  business  already  done  by  him.  We  do  not  regard  this 
section  as  requiring  a  public  disclosure  of  the  appellant's  busi- 
ness. Giving  the  required  information  to  the  chief  of  police, 
— a  public  officer  of  the  law, — -does  not  give  publicity  to  his 
business, — at  least  not  so  much  as  keeping  his  books  open 
to  the  inspection  of  the  mayor  and  any  member  of  the  police. 
It  is  not  to  be  presumed  that  the  chief  of  police  will  make  an 
improper  use  of  the  information  he  receives  under  this  sec- 
tion. On  the  contrary,  it  would  be  a  breach  of  official  duty 
for  him  to  do  so,  or  to  make  his  information  public  except 
when  necessary  in  the  detection  and  punishment  of  crime. 
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But  it  is  sufficient  to  say  that  we  regard  the  ordinance  in 
question  as  but  a  reasonable  and  proper  exercise  of  the  police 
power  of  the  State,  and  as  aimed  at  the  detection  and  pre- 
vention of  crime.  It  is  well  known  that  in  our  great  cities 
thieves  and  the  receivers  of  stolen  property  often  dispose  of 
the  fruits  of  their  crime  by  sale  to  second-hand  dealers,  or 
by  pledge  or  sale  to  pawn-brokers,  who  may  be  perfectly 
free  from  any  intention  or  disposition  to  aid  such  criminals. 
Such  an  ordinance  also  has  a  tendency  to  protect  even  such 
dealers  and  brokers  from  imposition  and  loss.  . 

The  evidence  as  to  the  probable  effect  of  complying  with 
the  ordinance,  on  the  business  of  the  appellant,  was  properly 
excluded.  The  reasonableness  and  legality  of  an  ordinance 
do  not  depend  upon  the  testimony  of  witnesses  as  to  its  pos- 
sible or  probable  effect. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 

Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Henry  0.  McDaid 
v. 

Francis  M.  Call. 

Filed  at  Mt.  Vernon  September  27,  1884. 

1.  Purchases — protected  against  secret  trust  or  equities  of  a  former 
owner.  The  owner  of  a  leasehold  estate  conveyed  the  same  to  a  party  as 
trustee,  but  the  conveyances  in  every  other  respect  were  absolute  deeds  in 
form,  yet  in  fact  they  were  mortgages  to  secure  the  payment  of  money  bor- 
rowed. The  grantee  negotiated  a  sale  of  the  property,  and  the  grantor,  when 
called  on  by  the  trustee  and  purchaser,  disclaimed  any  interest  in  the  prop- 
erty, and  agreed  to  make  a  quitclaim  deed.  The  purchaser  transferred  his 
purchase  to  another,  and  the  trustee  made  him  a  warranty  deed  for  the  prem- 
ises, and  the  former  owner  then  made  the  trustee  a  quitclaim  deed,  and  this 
latter  purchaser  sold  and  conveyed  the  property  to  another,  who  had  no  notice 
of  any  equities  in  favor  of  the  original  owner:     Held,  that  the  last  grantee 
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took  the  title  unaffected  by  any  equities  the  original  owner  might  have  had, 
or  the  party  of  whom  he  borrowed  the  money,  and  for  whose  benefit  the  first 
deeds  were  made. 

2.  A  person  taking  a  conveyance  of  a  leasehold  estate  from  one  having  a 
perfect  title  of  record,  without  notice,  and  for  a  full  consideration,  will  be 
protected  from  any  secret  equities  in  favor  of  a  former  owner  and  those 
claiming  under  him,  and  will  not  be  held  responsible  for  acts  of  bad  faith 
on  the  part  of  those  from  whom  he  acquires  the  title. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  H.  0.  McDaid,  pro  se: 

Hoyne  and  Call  had  constructive  notice  that  the  deeds  from 
appellant  to  Gibbs,  trustee,  were  mortgages.  Whatever  is  suf- 
ficient' to  put  a  party  upon  inquiry,  is  notice.  Doyle  v.  Teas, 
4  Scam.  202;  Alwood  v.  Mansfield,  59  111.  496;  Redden  v. 
Miller,  95  id.  336 ;  Shepardson  v.  Stevens,  71  id.  646  ;  Mtna 
Life  Ins.  Co.  v.  Ford,  89  id.  252;  Cox  v.  Milner,  23  id.  476; 
Smith  v.  Ayer,  101  U.  S.  320. 

A  purchaser  is  bound  to  take  notice  from  the  recitals  in 
the  deeds  constituting  the  chain  of  title.  Spaids  v.  Insurance 
Co.  99  111.  249 ;  Railroad  Co.  v.  Kennedy,  70  id.  350 ;  Blais- 
dell  v.  Stevens,  16  Vt.  479;  Dudley  v.  Warner,  46  Ala.  664; 
Rupert  v.  Marks,  15  111.  540;  Morrison  v.  Kelly,  22  id.  610; 
Morris  v.  Hogle,  37  id.  150 ;  McConnell  v.  Read,  4  Scam. 
117;  Stumpfy.  Osterhage,  94  111.  115. 

The  words  "trustee,"  and  "as  trustee,"  after  the  name  of 
the  grantee,  were  notice  of  the  grantor's  equities.  Sturtevant 
v.  Jaques,  14  Allen,  523 ;  Shaw  v.  Spencer,  100  Mass.  382. 

Independent  of  the  registry  laws,  a  party  can  not  convey 
any  greater  title  than  he  has.  Lee  v.  Getty,  26  111.  76  ;  Purdy 
v.  Huntington,  42  N.  Y.  334 ;  Delano  v.  Bennett,  90  111.  533. 

A  deed  of  a  mortgagor  to  a  mortgagee  always  provokes 
inquiry.  Enner  v.  Thompson,  46  111.  222 ;  Sutphen  v.  Cush- 
man,  35  id.  197;  Jones  on  Mortgages,  sec.  872. 
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Before  a  purchaser  can  be  protected  he  must  have  paid 
the  whole  consideration.  Brown  v.  Welch,  18  111.  343;  Keys 
v.  Test,  33  id.  316. 

No  estoppel  by  deed,  so-called,  can  be  successfully  urged 
against  redeeming  from  an  absolute  deed,  if  it  is,  in  fact,  a 
mortgage.  Sutphen  v.  Cushman,  35  111.  197;  Enner  v.  Thomp- 
son, 46  id.  222. 

It  can  not  be  said  that  this  unrecorded  quitclaim  deed, 
which  this  record  shows  has  been  decreed  to  have  been  a 
mortgage,  only,  constitutes  a  link  in  the  chain  .of  title.  Lee 
v.  Getty,  26  111.  76 ;  3  Washburn  on  Eeal  Prop.  352. 

Mr.  James  E.  Mann,  for  the  appellee : 

The  word  "trustee,"  attached  to  a  name,  is  merely  descrip- 
tive, and  does  not  limit  liability  or  authority,  and  is  not  notice 
of  a  trust.  Powers  v.  Briggs,  79  111.  493 ;  Allen  v.  Woodruff, 
96  id.  24. 

Parties  have  a  right  to  treat  a  deed  given  as  a  security,  as 
an  absolute  deed.  Carpenter  v.  Carpenter,  70  111.  462 ;  Broivn 
v.  Gaffney,  28  id.  155;  Fay  v.  Valentine,  12  Pick.  40. 

Huey  was  entitled  to  believe  the  whole  information  received 
from  Gibbs,  and  to  believe  that  part  stating  that  McDaid's  in- 
terest had  ceased.  Buttrick  v.  Holden,  13  Mete.  355;  Calais 
Steamboat  Co.  v.  Van  Pelfs  Admr.  2  Black.  377. 

The  fact  that  knowledge  that  an  absolute  conveyance  was 
intended  as  a  secret  mortgage  was  brought  home  to  a  subse- 
quent purchaser,  should  be  plainly  proven,  and  the  burden 
is  on  the  party  seeking  to  redeem.  Maxfield  v.  Patchen,  29 
111.  42. 

The  question  is  not  whether  the  subsequent  purchaser  might 
not  have  learned  the  facts,  but  whether  his  failure  to  do  so 
was  an  act  of  gross  or  culpable  negligence.  Grundies  v.  Beid, 
107  111.  304;  Jones  v.  Smith,  1  Hare's  Ch.  55;  Ware  v.  Lord 
Egmont,  4  DeG.  M.  &  G.  473 ;  Hamilton  v.  Marks,  63  Mo. 
167;  Story's  Eq.  Jur.  (12th  ed.)  382. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  controversy  about  the  title  to  a  leasehold  estate 
in  a  lot  of  ground  on  State  street,  in  the  city  of  Chicago,  and 
referred  to  in  the  record,  by  witnesses,  as  the  "State  street 
property."  In  1874,  Marcus  C.  Stearns,  being  the  owner  in 
fee  of  the  property,  executed  a  lease  thereon  to  Charles  C. 
Fisher,  for  the  term  of  ninety-nine  years,  which  subsequently 
came  to  the  appellant,  Henry  0.  McDaid,  by  assignment, 
who,  in  April,  1879,  was  the  owner  thereof,  subject  to  cer- 
tain incumbrances  not  necessary  to  mention.  Being  thus 
owner,  on  the  21st  of  April,  1879,  McDaid  conveyed  the 
property,  by  special  warranty  deed,  to  George  A.  Gibbs,  and 
on  May  10th  of  the  following  month,  McDaid  executed  to 
him  another  special  warranty  deed  for  the  same  property. 
The  first  of  these  deeds  is  made  to  "George  A.  Gibbs,  trustee," 
and  the  last  one  is  made  to  George  A.  Gibbs,  "as  trustee," 
and  its  operation  is  expressly  limited  to  the  leasehold  interest. 
Both  the  deeds,  though  absolute  in  form,  were,  as  between  the 
immediate  parties,  in  legal  effect  mortgages  only.  The  first 
was  given  to  secure  a  loan  of  $1000,  evidenced  by  McDaid's 
note  to  Benjamin  F.  Crosby  and  George  A.  Gibbs,  bearing 
date  April  22,  1879,  and  payable  at  sixty  days.  The  second 
deed  was  executed  to  secure  a  loan  of  $2355.55,  evidenced 
by  McDaid's  note  of  same  date  to  Calista  M.  King,  payable 
ninety  days  after  date.  Both  deeds  were  recorded  on  the 
12th  day  of  May,  1879.  To  each  of  the  above  notes  was  at- 
tached an  instrument  or  memorandum,  showing  that  McDaid 
had  deposited  with  the  payee,  as  security  for  its  payment, 
among  other  things,  "a  deed  of  the  said  McDaid,  under  a  cer- 
tain lease,  between  Marcus  C.  Stearns  and  Charles  C.  Fisher, 
dated  August  20,  1874,"  of  the  property  in  question,  and  to 
each  was  also  attached  a  power  of  attorney,  executed  by  the 
maker,  authorizing  the  confession  of  a  judgment  thereon. 
On  the  4th  of  June,  1879,  Crosby  and  Gibbs  borrowed  of 
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James  Crow  $2000,  for  which  they  gave  their  note,  at  ninety 
days,  to  secure  the  payment  of  which  they  turned  over  to 
Crow  the  two  notes  of  McDaid,  above  mentioned,  with  the 
memoranda  thereto  attached,  each  being  indorsed  in  blank, 
and  Crosby  swears  he  told  Crow,  at  the  time,  these  deeds  of 
McDaid  were  mortgages  on  the  property.  Upon  the  execu- 
tion of  the  above  mentioned  conveyances  by  McDaid  to  Gibbs, 
the  latter  assumed  exclusive  control  of  the  property,  and 
treated  it  in  every  respect  as  if  he  were  the  absolute  owner. 
In  May,  1881,  negotiations  were  instituted  between  Gibbs 
and  the  appellee,  Francis  M.  Call,  for  the  purchase  by  the 
latter  of  the  leasehold  interest  in  the  property,  which  resulted 
in  a  proposition  from  Gibbs  to  sell  the  same  for  $11,500. 
This  proposition  was  accepted,  subject  to  the  condition  the 
title  was  satisfactory,  and  Call  made  a  deposit  of  $500,  under 
the  agreement.  Shortly  afterwards,  Gibbs,  under  the  direc- 
tions of  Call,  delivered  to  J.  S.  Huey,  (Call's  attorney,)  the 
abstract  of  title  to  the  property,  for  examination.  Huey, 
on  discovering  the  word  "trustee"  after  Gibbs'  name,  in  the 
deeds  from  McDaid,  called  on  Gibbs  for  an  explanation, 
which  being  given,  Huey  informed  him  it  would  be  neces- 
sary to  obtain  a  quitclaim  deed  from  McDaid  and  releases 
from  his  creditors,  and  for  this  purpose  Huey  and  Gibbs 
together  called  on  McDaid,  and  according  to  the  testimony  of 
Huey,  McDaid,  in  their  presence,  disclaimed  having  any  in- 
terest in  the  property,  and  expressed  a  willingness  to  execute  a 
quitclaim  deed.  There  is  some  conflict,  however,  between  the 
witnesses,  both  as  to  when  this  interview  took  place  and  also 
as  to  what  passed  between  the  parties.  However  this  may  be, 
and  without  expressing  any  opinion  as  to  whose  recollection 
is  correct  in  the  matter,  it  is  sufficient  for  the  purposes  of  a 
decision  of  the  case,  the  title  of  the  property  was  being  investi- 
gated with  a  view  of  purchase,  and  that  McDaid  subsequently 
made  a  conveyance  of  it  to  Hoyne.  Gibbs,  on  his  part,  pro- 
ceeded to  obtain  releases  from  McDaid's  judgment  creditors, 
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and  succeeded  in  getting  them  from  all  except  one.  Pending 
these  matters,  Michael  A.  Hoyne,  being  desirous  of  purchas- 
ing the  lease  in  question,  proposed  to  pay  Call  a  bonus  of 
$500  for  his  contract  with  Gibbs.  Call  accepted  the  propo- 
sition, and  by  mutual  consent  of  all  parties  concerned,  Hoyne 
became  the  purchaser  of  the  property  instead  of  Call,  and 
received  from  Gibbs,  "trustee,"  a  warranty  deed  therefor, 
bearing  date  June  1,  1SS1,  which  was  duly  recorded  on  the 
21st  of  the  same  month.  McDaid,  by  quitclaim  deed  bear- 
ing date  June  16,  1881,  conveyed  the  premises  to  George  A. 
Gibbs,  which  was  recorded  on  the  24:th  of  July,  1882.  Of 
course  whatever  interest,  if  any,  passed  by  this  deed,  inured 
to  Hoyne,  by  virtue  of  Gibbs'  warranty  deed  of  June  1,  18S1. 
Michael  A.  Hoyne,  by  deed  bearing  date  June  27, 1881,  re-sold 
and  conveyed  the  property  in  controversy  to  Francis  M.  Call, 
the  deed  being  duly  recorded  on  the  30th  of  the  same  month. 

Such  being  the  condition  of  the  title  to  the  property,  and  of 
the  relations  of  the  parties  heretofore  mentioned  with  respect 
to  it,  James  Crow,  on  the  10th  day  of  March,  1882,  filed  in  the 
circuit  court  of  Cook  county  the  original  bill  in  this  cause,  for 
the  purpose  of  foreclosing  his  alleged  mortgage  on  the  prop- 
erty, making  Crosby,  Gibbs,  McDaid,  Call  and  Hoyne,  parties 
thereto.  Hoyne  answered,  and  disclaimed.  Call  answered 
that  he  was  a  purchaser  for  a  valuable  consideration,  without 
notice.  McDaid  answered,  and  filed  a  cross-bill  claiming  to 
be  the  equitable  owner  of  the  property,  subject  to  the  alleged 
incumbrances  heretofore  mentioned.  The  court,  on  the  hear- 
ing, dismissed  the  original  bill  as  to  Call  and  Hoyne,  and  also 
McDaid's  cross-bill  as  to  all  tire  defendants,  and  the  decree, 
on  appeal  to  the  Appellate  Court  for  the  First  District,  was 
affirmed.  McDaid  alone  appealed  from  the  judgment  of  the 
Appellate  Court,  and  the  record  is  now  before  us  for  review. 

In  the  view  we  take  of  this  case  we  do  not  deem  it  neces- 
sary to  pass  upon  the  legal  question,  whether,  where  one  who 
claims  through  a  conveyance  wherein  the  grantee  is  desig- 


304  McDaid  v.  Call. 


Opinion  of  the  Court. 


nated  "trustee,"  or  where  the  conveyance  is  made  to  him 
"as  trustee,"  and  the  deed  is  otherwise  absolute  in  form,  and 
contains  no  limitation  on  the  power  of  the  grantee  to  convey, 
nor  gives  any  intimation  as  to  the  character  of  the  trust, 
assuming  one  to  exist,  as  was  the  case  here,  will  be  bound 
by  any  latent  equities  that  may  exist  between  the  grantee  in 
such  conveyance  and  some  undisclosed  beneficiary.  Nor  do 
we  deem  it  necessary  to  determine  whether  either  Hoyne  or 
Call,  prior  to  the  conveyances  made  to  them,  respectively, 
had  actual  notice  of  the  alleged  equities  of  McDaid,  for,  ad- 
mitting both  these  propositions  must  be  answered  in  the 
affirmative,  about  which  we  express  no  opinion,  we  still  think 
the  decree  in  the  case  is  clearly  right. 

Assuming,  then,  for  the  purposes  of  the  argument,  that 
Hoyne  and  Call  both  originally  had  notice  of  McDaid's  equi- 
ties, yet  when  McDaid,  pending  these  transactions,  quit- 
claimed to  Gibbs,  this  clearly  operated,  prima  facie,  as  a 
release  of  the  mortgage,  and  clothed  Hoyne  with  the  apparent 
absolute  title. 

It  is  claimed,  however,  that  this  quitclaim  deed  was  noth- 
ing more  than  an  additional  mortgage.  Concede  this  to  be 
true,  and  that  it  was  so  understood  between  the  parties  to  it, 
still,  there  is  not  the  slightest  foundation  for  the  claim  that 
Call  had  any  notice  or  knowledge  of  that  fact.  By  reason  of 
its  execution,  Hoyne  was  clothed  with  the  apparent  owner- 
ship of  the  property.  He  had  a  perfect  title  of  record,  and 
Call,  in  purchasing  from  him,  had  a  right  to  rely  on  it,  as  he 
did,  and  his  title  must  be  protected.  If  others  have  acted  in 
bad  faith  with  McDaid,  as  claimed,  the  consequences  of  it 
surely  ought  not  to  be  visited  upon  Call,  who  is  in  no  sense 
responsible  for  it. 

The  decree  of  the  court  below  being  in  harmony  with  this 

view  of  the  matter,  the  judgment  of  the  Appellate  Court  is 

affirmed. 

Judgment  affirmed. 
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Asahel  Gage 
v. 

m 

Frances  W.  Hervey. 

Filed  at  Ottawa  November  17,  1884. 

1.  Tax  title — affidavit  as  to  notice  of  purchase.  Unless  the  statute 
has  been  complied  with  in  making  the  affidavit  necessary  to  procure  a  tax 
deed  on  a  tax  purchase,  the  deed  may  be  set  aside  on  the  application  of  the 
owner  of  the  patent  title,  upon  equitable  terms. 

2.  Same — of  the  notice  to  entitle  purchaser  to  deed.  Where  the  affidavit 
made  to  entitle  the  holder  of  a  tax  certificate  of  purchase  to  a  deed,  shows 
that  the  property  was  "taxed  or  specially  assessed  in  the  names  of  Robert 
Hervey  and  Robert  Henry,"  and  the  allegation  of  service  is  that  "he  served 
said  notice  on  said  Robert  Hervey  and  Robert  Henry,  by  handing  the  same 
to  and  leaving  the  same  with  Robert  Hervey  personally, "  it  fails  to  show  a 
sufficient  service  as  to  Robert  Henry,  and  will  not  authorize  the  making  of  a 
tax  deed,  and  if  made,  it  may  be  set  aside  as  a  cloud  on  the  title,  upon  pay- 
ment of  the  amount  paid  at  the  tax  sale  and  for  subsequent  taxes,  with  six 
per  cent  interest. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant : 

The  bill  is  demurrable,  and  the  demurrer  filed  by  appel- 
lant should  have  been  sustained. 

The  proof  does  not  sustain  the  allegations  of  irregularity 
in  either  of  the  tax  deeds.  It  does  not  appear  by  the  proof 
that  the  complainant  was  in  possession  of  the  property  when 
the  bill  was  filed,  or  that  the  property  was  vacant  and  unoc- 
cupied at  that  time;  and  the  compjainant  has  failed  to  show 
that  any  title  to  the  property  was  in  her,  but  has  sufficiently 
shown  that  her  interest  had  already  been  conveyed  to  0.  L. 
Wheelock,  who  was  therefore  a  necessary  party  to  the  bill. 

The  decree  is  erroneous  in  not  requiring  the  appellee  to 

pay  to  appellant  such  penalties  and  costs  as  a  minor  or  one 

under  disability  would  be  required  to  pay  in  order  to  redeem 

from  a  tax  sale.     Gage  v.  Basse,  102  111.  592. 
20—111  III. 
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Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellee : 

The  affidavit  of  the  service  of  notice  of  the  time  when  the 
redemption  expired,  is  insufficient  to  show  a  legal  and  proper 
service  of  notice.  The  statute  requires  the  notice  to  state 
for  what  year  taxed. 

The  affidavits  are  defective  in  not  showing  that  the  lots 
were  vacant  at  the  time  when  the  notice  of  the  tax  sale  was 
published.  Gage  v.  Bailey,  100  111.  530 ;  Campbell  v.  McCa- 
han,  41  id.  45. 

That  it  is  a  fatal  defect  in  a  notice  to  state  that  the  time 
of  redemption  expires  on  the  wrong  date,  has  been  frequently 
decided  by  this  court.  Gage  v.  Bailey,  100  111.  530 ;  Wilson 
v.  McKenna,  52  id.  43;  Barnard  v.  Hoyt,  63  id.  341. 

It  is  well  settled  by  the  decisions  of  this  court  that  pos- 
session is  sufficient  evidence  of  ownership  in  fee  to  entitle  a 
party  to  recover  in  ejectment,  or  to  maintain  a  bill  to  remove 
a  cloud.  Keith  v.  Keith,  104  111.  397 ;  Brooks  v.  Bruyn,  18 
icl.  539,  and  24  id.  372 ;  Barger  v.  Hobhs,  67  id.  592 ;  McLean 
v.  Farden,  61  id.  106;  Hubbard  v.  Kiddo,  87  id.  578. 

By  the  decisions  of  this  court  the  rule  has  become  well 
settled  that  the  amount  the  court  should  require  to  be  paid 
to  the  holder  of  a  tax  title,  upon  setting  aside  his  tax  deeds, 
is  the  amount  paid  out,  with  interest.  Smith  v.  Hutchinson, 
108  111.  662 ;  Barnett  v.  Clihe,  60  id.  205 ;  Farwell  v.  Hard- 
ing, 96  id.  32. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Frances  W.  Hervey, 
against  Asahel  Gage,  in  the  circuit  court  of  Cook  county. 
Complainant  alleges  she  is  the  owner  in  fee  simple  of  certain 
lots  or  parcels  of  land  described  in  the  bill,  and  that  she  was 
in  possession  of  the  same,  and  the  object  of  the  bill  is  to 
have  two  tax  deeds  made  to  defendant,  purporting  to  convey 
the  property  to  him,  cancelled  and  set  aside  as  void,  and  as 
a  cloud  upon  her  title.     To  the  bill,  alleging  with  sufficient 
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fullness  all  the  facts  relied  upon  for  relief,  defendant  filed  a 
general  demurrer,  which  was  by  the  court  overruled,  and  de- 
fendant then  filed  his  answer  to  the  bill,  by  which  the  mate- 
rial allegations  of  the  bill  were  put  at  issue,  and  the  same 
matters  presented  for  decision  as  on  the  demurrer,  and  the 
same  benefit  claimed.  Eeplication  to  the  answer  was  filed, 
and  on  the  hearing  the  court  entered  a  decree  giving  relief 
substantially  as  sought  by  the  bill,  on  condition  complainant 
would  refund  to  defendant  the  amount  paid  by  him  at  the 
tax  sales  and  in  discharge  of  subsequent  taxes,  with  interest 
at  the  rate  of  six  per  cent  per  annum,  which  amount  was 
ascertained  and  stated  in  the  decree. 

It  sufficiently  appears  that  complainant  was  in  possession 
of  the  property  at  the  time  she  exhibited  her  bill,  and  had 
such  interest  in  the  property  as  would  enable  her  to  main- 
tain it. 

As  respects  the  first  tax  deed,  it  is  not  very  strenuously 
insisted  it  is  valid.  It  appears  from  the  certificate  of  sale, 
the  property  was  sold  by  the  city  collector  of  the  city  of  Chi- 
cago for  the  year  1871,  and  under  the  previous  decisions  of 
this  court  the  sale  was  void,  as  being  inhibited  by  a  con- 
stitutional provision.  Const.  1870,  sec.  4,  art.  4;  Hills  v. 
Chicago,  60  111.  86.  .  But  it  is  confidently  insisted  the  second 
deed,  which  seems  to  have  been  made  to  defendant  July  16, 
1879,  as  assignee  of  H.  Combs,  is  valid,  and  constitutes  para- 
mount title  in  defendant.  It  is  thought  one  objection  taken 
to  this  deed  is  fatal  to  its  validity,  and  justified  the  decree 
of  the  circuit  court  declaring  it  void,  and  removing  it  as  a 
cloud  upon  complainant's  title  to  the  property.  It  seems 
quite  clear  the  affidavits  made  and  filed  for  the  purpose  of 
procuring  the  tax  deed,  do  not  show  a  full  compliance  with 
the  law,  at  least  in  one  respect.  Unless  the  statute  has  been 
complied  with,  the  tax  deed  may  be  set  aside,  on  the  appli- 
cation of  the  owner  of  the  patent  title,  upon  terms  that  shall 
be  deemed  equitable. 
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Section  216  of  the  Eevenue  act,  (Rev.  Stat.  1874,)  is  im- 
perative no  purchaser  or  assignee  of  such  purchaser  of  any 
real  property,  for  taxes  or  special  assessments  due  either  to 
the  State  or  to  any  municipality,  shall  be  entitled  to  a  deed 
for  the  property  so  purchased  until  the  conditions  stated  in 
that  section  shall  have  been  complied  with.  Among  other 
conditions  therein  stated  is  one  that  such  purchaser  or  as- 
signee shall  serve,  or  cause  to  be  served,  a  written  or  printed, 
or  partly  written  and  partly  printed,  notice  of  such  purchase 
on  "the  person  in  whose  name  the  same  was  taxed  or  spe- 
cially assessed,  if,  upon  diligent  inquiry,  he  can  be  found 
in  the  county,"  at  least  three  months  before  the  expiration 
of  the  time  of  redemption  on  such  sale,  in  which  notice  he 
shall  state  when  he  purchased  the  land  or  lot,  in  whose  name 
taxed,  the  description  of  the  land  or  lot  he  has  purchased, 
for  what  year  taxed  or  specially  assessed,  and  when  the  time 
of  redemption  will  expire.  Section  217  of  the  same  act  de- 
clares every  such  purchaser  or  assignee,  by  himself  or  agent, 
shall,  before  he  shall  be  entitled  to  a  deed,  make  an  affidavit 
of  his  having  complied  with  the  conditions  of  section  216, 
stating  particularly  the  facts  relied  on  as  such  compliance. 
Affidavits  were  made  and  delivered  to  the  person  authorized 
by  law  to  execute  such  tax  deed,  for  the  purpose  of  showing 
a  compliance  With  the  law.  In  one  respect  the  affidavits 
appear  to  be  fatally  defective, — that  is,  they  do  not  show  that 
notice  of  the  purchase  was  served  upon  the  persons  in  whose 
names  the  property  was  assessed,  as  the  statute  requires 
shall  be  done.  Two  affidavits  were  made,  in  both  of  which 
it  is  stated  "the  land  was  taxed  or  specially  assessed  in  the 
names  of  Eobert  Hervey  and  Robert  Henry, "  and  the  allega- 
tion as  to  the  service  of  notice  is,  that  "he  served  said  notice 
on  said  Robert  Hervey  and  Robert  Henry,  by  handing  the 
same  to  and  leaving  the  same  with  Robert  Hervey  personally." 
Obviously  this  is  not  sufficient  service  of  the  notice  upon 
Robert  Henry.     Leaving  a  notice  with  Robert  Hervey  is  not 
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serving  it  upon  Eobert  Henry.  Nor  is  there  any  allegation 
in  either  affidavit  that  Eobert  Henry  could  not  be  found  in 
the  county,  so  as  to  authorize  publication  as  to  him. 

It  is  a  sufficient  answer  to  the  suggestion  that  Robert 
Hervey  and  Robert  Henry  may  be  one  and  the  same  person, 
that  the  record  contains  no  evidence  such  is  the  fact.  The 
affidavits  both  declare  the  property  was  "taxed  or  specially 
assessed"  in  the  names  of  Robert  Hervey  and  Robert  Henry. 
This  would  seem  to  imply  Robert  Henry  is  a  real  person  other 
than  Robert  Hervey. 

As  there  was  no  service  of  notice  on  the  parties  in  whose 
names  the  property  was  taxed  or  specially  assessed,  the  deed 
was -therefore  without  warrant  of  law,  and  was  properly  set 
aside  for  that  reason.  Nor  is  there  any  just  reason  for  any 
complaint  as  to  the  terms  imposed  by  the  court  as  a  condi- 
tion upon  which  the  tax  deed  might  be  set  aside.  Without 
entering  upon  any  extended  consideration  of  that  branch  of 
the  case,  it  may  be  said  the  terms  imposed  seem  both  just 
and  reasonable. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  Chicago  Sectional  Electric  Underground  Company 

v. 
The  Congdon  Brake  Shoe  Manufacturing  Company. 

Filed  at  Ottawa  November  17,  1884. 

1.  Contradicting  sheriff's  return—  by  a  plea  in  abatement.  A 
defendant  corporation  may  plead  in  abatement  to  the  service  of  process,  by 
contradicting  the  sheriff's  return;  and  where  it  tenders  a  material  issue,  and 
is  properly  verified,  it  is  error  to  strike  the  plea  from  the  files. 

2.  Same — sufficiency  of  plea.  A  plea  in  abatement  by  a  corporation  to 
the  jurisdiction  over  its  person,  showing  its  organization  under  the  laws  of 
this  State,  and  its  representation  by  its  president,  naming  him;  that  at  the 
time  of  the  issuing  and  service  of  the  summons  the  president  was  a  resident 
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of  the  county,  and  not  absent  from  the  same,  and  that  the  service  was  not 
made  upon  him,  presents  an  immaterial  issue,  and  is  obnoxious  to  demurrer, 
in  not  putting  in  issue  the  return  that  the  sheriff  was  unable  to  find  the  presi- 
dent in  the  county. 

3.  Service  op  peocess  —  on  corporation — sufficiency  of  return.  A 
return  to  a  summons  against  a  private  corporation  was  as  follows:  "Served 
this  writ  on  the  within  named  defendant,  C.  S.  E.  U.  Co.,  by  delivering  a 
copy  thereof  to  E.  N.  K.,  director  and  treasurer  of  said  company,  the  presi- 
dent of  said  company  not  found  in  my  county,  the  23d  day  of  November, 
1883:"    Held,  that  the  return  was  good,  filling  the  requirements  of  the  statute. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Lynn  Helm,  and  Mr.  George  A.  Hawley,  for  the  ap- 
pellant : 

The  officer's  return  of  service  of  summons  is  not  conclusive. 
It  may  be  shown  to  be  untrue,  either  in  the  same  proceeding 
or  where  attacked  collaterally.  Sibert  v.  Thorp,  77  111.  43 ; 
Owen  v.  Ranstead,  22  id.  162 ;  Aldrich  v.  McKinney,  4  Conn. 
380;  Broivn  v.  Brown,  59  111.  315;  Hickey  v.  Stone,  60  id. 
459 ;  Ryan  v.  Lander,  89  id.  554. 

In  order  to  controvert  the  facts  recited  in  an  officer's  return 
to  service  of  original  process,  the  facts  therein  recited  must 
be  put  in  issue  by  plea  in  abatement.  This  is  the  proper 
and  only  way  to  raise  an  issue  of  fact  on  the  officer's  return. 
Railroad  Co.  v.  Keep,  22  111.  9  ;  Hollo  way  v.  Freeman,  id.  197; 
Sibert  v.  Thorp,  77  id.  43 ;  Union  National  Bank  v.  First 
National  Bank,  90  id.  56. 

The  plea  in  abatement  filed  in  this  case  had  all  the  requi- 
sites of  a  good  plea  in  abatement,  and  was  filed  in  proper 
time.  Eev.  Stat.  chap.  1,  sec.  1;  1  Chitty's  Pleading,  455- 
462;  CookY.  Yarwood,  41  111.  115;  Ryan  v.  Lander,  89  id. 
554 ;   Union  National  Bank  v.  First  National  Bank,  90  id.  56. 

The  defendant  did  not  need  to  file  with  its  plea  in  abate- 
ment an  affidavit  of  merits.  Eev.  Stat.  chap.  110,  sec.  37; 
Kassing  v.  Griffin,  86  111.  265. 
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Being  proper  in  form  and  properly  tiled,  it  was  error  in  the 
court  below  to  strike  the  plea  in  abatement  from  the  files, 
even  though  the  court  below  was  of  opinion  that  the  service 
of  the  sheriff  was  a  good  service  in  law,  and  a  sufficient  com- 
pliance with  the  statute.  Frink  v.  King,  3  Scam.  144 ;  Orne 
v.  Cook,  31  111.  258 ;  Hcereth  v.  Franklin  Mill  Co.  30  id.  151 ; 
King  v.  Haines,  23  id.  340. 

Though  the  return  of  the  officer  was  a  sufficient  compli- 
ance with  the  statute,  yet  the  facts  therein  recited  could  be 
put  in  issue  and  controverted  by  the  defendant.  Railroad 
Co.  v.  Keep,  22  111.  9;  Holloway  v.  Freeman,  id.  197;  Sibert 
v.  Thorp,  77  id.  43;  Union  National  Bank*  v.  First  National 
Bank,  90  id.  56 ;  Ryan  v.  Lander,  89  id.  554. 

The  return  of  the  officer  was  but  an  evasion  of  the  statute, 
and  not  in  sufficient  compliance  with  it.  Corporations  have 
a  right,  for  their  protection,  to  have  the  officer  serving  pro- 
cess upon  them  serve  their  president,  if,  by  any  means,  he 
can  be  found  within  the  jurisdiction  of  the  court.  Eev.  Stat. 
chap.  110,  sec.  4;  Railroad  Co.  v.  Dorsey,  47  111.  289;  Rail- 
road Co.  v.  Dawson,  3  Bradw.  118. 

Mr.  H.  H.  C.  Miller,  for  the  appellee : 

The  service  in  this  case  was  good,  and  the  officer's  return 
to  the  writ  in  strict  conformity  with  the  statute.  Railroad 
Co.  v.  Koehler,  79  111.  354;  Railroad  Co.  v.  Holbrook,  92  id. 
297;  Bev.  Stat.  chap.  110,  sec.  5;  chap.  7,  sec.  6. 

The  person  shown  by  the  officer's  return  to  have  been 
served,  was,  in  fact,  a  director  of  the  defendant  corporation. 
This  the  plea  in  abatement  admits.  It  does  not  raise  an 
issue  with  anything  in  the  return. 

Appellant  was  not  injured,  nor  its  rights  in  any  way  affected 
or  impaired,  by  the  manner  in  which  the  plea  in  abatement 
was  disposed  of,  and  though  it  may  have  been  irregular,  yet, 
under  the  circumstances,  it  was  not  error  for  which  this  court 
will  reverse.     Addems  v.  Suver,  89  111.  4S2 ;  Railroad  Co.  v. 
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Rung,  104  id.  641 ;  Lycoming  Fire  Ins.  Co.  v.  Dumnore,  75 
id.  14;  Hartford  Fire  Ins.  Co.  v.  Olcott,  97  id.  439;  Atkins 
v.  Byrnes,  71  id.  327;  Loivry  v.  Coster,  91  id.  182;  Railroad 
Co.  v.  Town  of  Lake  View,  105  id.  207;  Conklin  v.  Bwrdick, 
6  Bradw.  153;  Railroad  Co.  v.  Cloud,  id.  155. 

Appellant,  by  entering  its  motion  in  said  cause  to  strike 
plaintiff's  affidavit  of  amount  due  from  the  files,  and  in  mov- 
ing the  court  in  arrest  of  judgment,  fully  appeared  in  said 
cause  for  all  purposes,  and  thereby  waived  all  irregularity  in 
the  service  of  process,  if  any  existed.  Miles  v.  Goodwin,  35 
111.  53;  Abbott  v.  Semple,  25  id.  107;  Flake  v.  Cowen,  33  id. 
526 ;  Easton  v.  Altum,  1  Scam.  250. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  assumpsit,  by  appellee,  against  appellant.  The 
return  upon  the  summons  is  as  follows : 

"Served  this  writ  on  the  within  named  defendant,  Chicago 

Sectional  Electric  Underground   Company,  by  delivering  a 

copy  thereof  to  E.  N.  Koch,  director  and  treasurer  of  said 

company,  the  president  of  said  company  not  found  in  my 

county,  the  23d  day  of  November,  1883. 

Seth  F.  Hanchett,  Sheriff. 

By  D.  W.  Nickeeson,  Deputy." 

Appellant,  on  the  3d  of  December,  1883,  filed  a  plea  in 
abatement,  which,  omitting  the  caption,  is  as  follows  : 

"And  the  said  Chicago  Sectional  Electric  Underground 
Company,  by  its  attorneys,  Tripp,  Hawley  &  McMaster,  comes 
and  defends,  etc.,  and  says,  at  the  time  of  issuing  said  writ, 
and  at  the  time  of  service  thereon  on  said  defendant,  and  at 
all  and  every  of  said  times  aforesaid,  said  defendant  was  a 
corporation  of  the  State  of  Illinois,  legally  and  fully  organized 
by  the  laws  of  the  State  of  Illinois,  and  doing  business  under 
the  same,  with  its  principal  office  in  said  county  of  Cook,  in 
the  State  aforesaid,  and  that  it  was  fully  represented,  at  all 
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and  every  of  said  times  aforesaid,  by  its  president,  Louis 
Wahl,  who  was,  at  the  time  of  issuing  and  serving  said  writ 
against  said  defendant,  a  resident  of  said  county  of  Cook  and 
State  of  Illinois,  and  not  absent  from  the  same  at  said  times 
aforesaid,  but  all  and  every  of  said  times  was  present  in  said 
county,  and  that  nevertheless  the  service  of  said  writ  of  sum- 
mons against  said  defendant,  and  of  all  process  in  said  cause 
herein,  was  not  made  and  had  upon  said  Louis  Wahl,  presi- 
dent of  said  defendant,  but  upon  another  and  different  per- 
son, to-wit,  a  director  of  said  corporation  defendant,  and  that 
no  service  of  any  process  or  writ  in  said  cause  has  been  made 
on  said  president  of  said  defendant,  and  this  said  defendant 
is  ready  to  verify.  "Wherefore  defendant  prays  judgment,  if 
the  court  here  will  take  cognizance  of  the  action  aforesaid." 

Annexed  to  the  plea  is  the  affidavit  of  the  president  that 
it  "is  true  in  substance  and  in  fact." 

On  motion  of  appellee's  attorney,  the  court  ordered  the 
plea  stricken  from  the  files,  on  the  ground  that  the  appellant 
was  properly  served,  and  the  return  of  the  sheriff  is  in  sub- 
stantial compliance  with  the  statute.  The  court  then  refused 
to  enter  judgment  by  default  against  appellee,  but  gave  him 
until  the  next  morning  to  plead  or  demur  to  the  declaration. 
Appellant,  by  its  attorney,  then  moved  to  strike  plaintiff's 
affidavit  of  amount  due,  from  the  files,  but  the  court  over- 
ruled the  motion.  On  the  day  next  following,  appellant's 
attorney  not  having  demurred  or  plead  to  the  declaration, 
appellee,  by  its  attorney,  moved  the  court  to  enter  judgment 
by  default  against  appellant,  but  the  court  overruled  the  mo- 
tion, and  gave  appellant  until  the  10th  of  December,  1883, 
to  plead  or  demur  to  the  declaration,  and  on  that  clay,  appel- 
lant not  having  plead  or  demurred  to  the  declaration,  the 
court  entered  judgment  by  default  against  appellant,  and 
assessed  appellee's  damages  at  $2018,  Exception  was  taken 
by  appellant  to  the  several  rulings  of  the  court  adverse  to  it3 
and  these  rulings  are  now  urged  as  error. 
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The  plea  in  abatement,  very  clearly,  ought  not  to  have 
been  stricken  from  the  files.  It  was  competent  to  raise  an 
issue  of  fact  upon  the  sheriff's  return,  (Sibert  v.  Thorp,  77 
111.  43,  Mineral  Point  R.  R.  Co.  v.  Keep,  22  id,  9,)  and  the 
plea  was  properly  verified.  But  we  are  of  opinion  the  plea 
tendered  an  immaterial  issue,  and  was  therefore  obnoxious 
to  demurrer.  The  statute  provides  :  "An  incorporated  com- 
pany may  be  served  with  process  by  leaving  a  copy  thereof 
with  its  president,  if  he  can  be  found  in  the  county  in  which 
the  suit  is  brought ;  if  he  shall  not  be  found  in  the  county, 
then  by  leaving  a  copy  of  the  process  with  any  clerk,  secre- 
tary, superintendent,  general  agent,  cashier,  principal  direc- 
tor, engineer,  conductor,  station  agent,  or  any  agent  of  said 
company  found  in  the  county."  (Rev.  Stat.  1874,  p.  775, 
sec.  5.)  The  service- here,  in  form,  followed  this  requirement 
of  the  statute,  and  was,  therefore,  prima  facie  sufficient. 
Chicago  and  Pacific  R.  R.  Co.  v.  Kcehler,  79  111.  354.  The 
language  of  this  section  is  quite  different  from  that  under 
which  St.  Louis,  Alton  and  Terre  Haute  R.  R.  Co.  v.  Dorsey, 
47  111.  289,  was  decided.  That  was :  "In  all  cases  where 
suit  has  been  or  may  hereafter  be  brought  against  any  incor- 
porated company,  process  shall  be  served  upon  the  president 
of  such  company,  if  he  reside  in  the  county  in  which  suit  is 
brought ;  and  if  such  president  be  absent  from  the  county, 
or  does  not  reside  in  the  county,  then  the  summons  shall  be 
served,"  etc.,  (Gross'  Stat.  1869,  p.  509,  sec.  6,)  and  hence, 
to  justify  service  on  any  one  other  than  the  president,  it  was 
essential  to  show  either  that  he  did  not  reside  in  the  county, 
or  that  he  was,  at  the  time,  absent  from  the  county,  while 
here,  it  will  be  observed,  it  is  only  necessary  to  show  that 
he  "can  not  be  found  in  the  county."  The  change  in  phrase- 
ology is  marked,  and  was  evidently  designed  to  authorize  ser- 
vice on  the  other  officers  and  agents  named,  whenever  the 
president  could  not  be  found  in  the  county,  without  regard  to 
where  he  might  actually  be.     The  allegation  in  the  plea  does 
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not  put  in  issue  the  return  that  the  sheriff  was  unable  to  find 
the  president  in  the  county,  but  is  simply  that  he  then  resided 
and  was  in  the  county, — non  constat,  he  may  have  been  hid 
away  where  he  could  not  be  found  by  any  reasonable  effort, 
and  that,  too,  for  the  express  purpose  of  avoiding  service. 

The  issue  tendered,  then,  being  immaterial,  and  the  return, 
upon  its  face,  sufficient,  it  is  impossible  that  appellant  can 
have  been  injured  by  the  ruling  in  striking  the  plea  from  the 
files ;  and  it  is  familiar  doctrine  in  this  court  that  a  party 
can  not  have  a  cause  reversed  for  an  error  which  works  him 
no  injury. 

No  reason  is  assigned  why  the  affidavit  annexed  to  the 
declaration  should  have  been  stricken  from  the  files,  and  we 
are  unable  to  discover  any  error  in  that  regard. 

The  only  remaining  error  alleged  is,  that  the  court  did  not 
call  a  jury  to  assess  damages ;  but  it  is  only  when  one  of  the 
parties  requires  it,  that,  in  case  of  default,  damages  are  to  be 
assessed  by  a  jury.  It  does  not  here  appear  that  either  party 
asked  to  have  damages  assessed  by  a  jury.  Eev.  Stat.  1874, 
p.  780,  sec.  40. 

We  perceive  no  cause  to  disturb  the  judgmeut  below.  It 
is  therefore  affirmed. 

Judgment  affirmed. 


Mary  L.%  Walker 

v. 

Esther  Kay. 

Filed  at  Ottawa  November  17,  1884. 

1.  Limitations,  and  lapse  of  time  aside  from  the  statute — in  equity. 
As  a  general  rule,  subject  to  a  few  exceptions,  a  court  of  cbancery  follows 
the  law  in  applying  the  Statute  of  Limitations  to  cut  off  stale  demands;  and 
where  there  are  exceptions,  a  sufficient  equitable  excuse  should  be  alleged 
and  proved  to  account  for  the  delay. 
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2.  Same — adverse  possession  of  land — to  defeat  a  specific  performance 
— laches,  within  the  statutory  limit.  While  a  court  of  equity,  as  a  general 
rule,  will  give  effect  to  the  Statute  of  Limitations,  it  goes  further  in  the 
interest  of  justice,  and  holds  there  is  laches  in  many  cases  where  there  would 
be  no  bar  to  an  action  at  law.  Adverse  possession  of  land  for  the  statutory 
period  of  limitation,  under  a  legal  title,  is  not  necessary  to  defeat  a  bill  in 
equity  to  establish  an  equitable  title,  and  enforce  a  specific  performance  of 
a  verbal  contract. 

3.  Same— laches  as  against  infants.  Laches  will  not  be  imputed  to 
infants  during  the  period  of  the  disability.  It  will  be  imputed  only  from 
the  removal  of  the  disability. 

4.  Pleading  and  evidence — defence  as  against  imputation  of  laches 
— how  availed  of.  In  equitj7,  if  a  complainant  has  any  grounds  of  exception 
to  prevent  the  bar  of  laches,  or  repel  the  presumption  arising  from  delay  in 
asserting  an  alleged  right,  the  proper  practice  requires  him  to  state  such 
matters  of  avoidance  in  his  bill;  but  under  the  present  liberal  practice  as  to 
amendments,  the  court  may  allow  such  matters  to  be  brought  into  the  case 
by  an  amendment  to  the  bill.  This  equitable  bar  to  relief  can  not  be  avoided 
by  proof  showing  an  excuse  for  the  delay,  unless  such  excuse  is  alleged  in 
the  bill. 

5.  In  this  case,  a  bill  for  the  specific  performance  of  a  verbal  contract  to 
convey  an  interest  in  land,  was  filed  by  the  complainant  about  twenty-five 
years  after  the  alleged  contract,  against  a  minor  heir  and  her  father,  having 
a  life  estate.  It  failed  to  allege  any  excuse  for  the  delay.  On  writ  of  error 
by  the  minor,  on  arriving  at  her  majority,  a  decree  against  her  was  reversed 
on  account  of  the  insufficiency  of  the  bill,  it  showing  on  its  face  a  want  of 
equity. 

6.  It  is  a  familiar  rule  of  chancery  practice  that  the  allegations  in  the 
pleadings  must  agree  with  the  proofs.  Any  evidence  which  has  not  its  proper 
foundation  in  the  pleadings,  can  not  avail. 

7.  Same — former  decision.  So  far  as  anything  here  said  is  in  conflict 
with  the  case  of  Trustees  of  Schools  v.  Wright,  12  111.  432,  it  is  intended  to 
overrule  that  case  to  that  extent. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;   the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  Edward  Eoby,  for  the  plaintiff  in  error : 
The  bill,  on  its  face,  shows  such  delay  and  laches  as  to 
form  a  bar  to  the  suit.     That  appearing  in  the  bill,  advan- 
tage of  it  could  have  been  taken  by  demurrer.     1  Daniell's 
Chancery  Practice,  559,  note  9. 
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Upon  the  face  of  the  decree  the  bill  was  barred,  and  the 
decree  shows  conclusively  that  no  claim  ever  existed,  or  that 
it  has  been  surrendered  or  released.  Powell  on  Evidence, 
49,  327;  Mathews  on  Presumptive  Evidence,  5,  8,  11-13, 
382,  3S7,  388,  413;  Fonblanque's  Equity,  331;  Broom's 
Legal  Maxims,  892,  893,  897;  1  Greenleaf  on  Evidence, 
sec.  32. 

In  McDonald  v.  Stow,  109  111.  45,  this  court  held  that 
delay  of  seven  years  should  bar  the  assertion  of  a  resulting 
trust ;  fifteen  years  was  held  a  bar  in  Whipple  v.  Whipple, 
109  111.  424 ;  fourteen  years  in  Rogers  v.  Simmons,  55  111.  77  ; 
nineteen  years  in  Castner  v.  Walrod,  83  111.  171 ;  less  than 
five  years  in  Williams  v.  Rliodes,  81  111.  571 ;  eighteen  years 
in  Carpenter  v.  Carpenter,  70  111.  463 ;  and  twenty  years  in 
Walker  v.  Carrington,  74  111.  446.  In  Dicherman  v.  Burgess, 
20  111.  276,  the  court  said :  "It  is  also  a  rule  that  a  party 
shall  not  claim  the  aid  of  a  court  of  equity,  who  has  been 
guilty  of  laches,  unless  that  laches  can  be  imputed  to  the 
party  claiming  against  him."  And  in  McKean  v.  Vick,  108 
111.  376,  it  was  held  that  seven  years'  delay,  unexplained, 
bars  all  claims  for  money  against  the  land  of  a  deceased 
person.  v 

Courts  will  not  enforce  a  resulting  trust  after  a  great  lapse 
of  time,  or  laches  on  the  part  of  the  supposed  cestui  que  trust. 
Perry  on  Trusts,  sec.  141. 

A  minor  is  entitled  to  the  protection  of  the  courts,  whether 
his  guardian  pleads  properly  or  not.  Gilmore  v.  Gilmore, 
109  111.  277;  Stark  v.  Brown,  101  id.  395. 

A  guardian  or  next  friend  is  powerless  to  admit  away  any 
of  the  rights  of  a  minor.  Railroad  Co.  v.  Kennedy,  70  111. 
350  ;  Greenman  v.  Harvey,  53  id.  389  ;  Cochran  v.  McDowell, 
15  id.  10 ;  Reddick  v.  State  Bank,  27  id.  14S ;  Masterson  v. 
Wiswold,  18  id.  48. 
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Mr.  Albert  H.  Veeder,  Mr.  A.  H.  Lawrence,  and  Mr. 
F.  A.  Smith,  for  the  defendant  in  error: 

The  defence  of  the  Statute  of  Limitations,  and  laches,  was 
not  in  any  mode  pleaded  to  Kay's  bill.  If  a  party  would 
rely  upon  such  defence,  he  must  set  it  up  by  demurrer,  plea 
or  answer. 

A  person  having  an  equitable  interest  in  land  can  enforce 
it  in  equity,  the  same  as  he  could  at  law,  if  his  title  were 
legal.  If  he  would  not  be  barred  at  law,  he  would  not  in 
equity.  Daniell's  Chancery  Practice,  560 ;  Kane  County  v. 
Herrington.  50  111.  232 ;  Ryder  v.  Emrich,  104  id.  470. 

None  of  the  cases  cited  relating  to  laches,  involved  result- 
ing trusts.  Until  a  title,  be  it  legal  or  equitable,  is  denied, 
and  a  hostile  possession  taken,  the  limitation  does  not  com- 
mence to  run.     Clark  v.  Lyon,  45  111.  388. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  February,  1848,  Thomas  A.  Speers  paid  to  the  receiver 
of  the  land  office  at  Chicago,  fifty  dollars  for  the  entry  of  the 
south-east  quarter  of  the  north-west  quarter  of  section  17, 
town  37,  north,  range  15,  east  of  the  third  principal  meridian, 
containing  forty  acres,  and  received  a  certificate  of  entry 
therefor.  In  May,  1849,  a  patent  was  issued  to  him  for  the 
land.  In  1854  or  1855  he  died  intestate,  leaving  no  widow, 
but  a  child,  named  Josephine  Speers,  then  ten  years  old,  as 
his  only  heir  at  law,  to  whom  the  title  descended.  Subse- 
quently, about  the  year  1860,  she  intermarried  with  Sidney 
P.  Walker,  and  had  one  child,  Mary  Louise,  born  the  21st  of 
December,  1863.  In  October,  1864,  Josephine  died  intestate, 
leaving  surviving,  her  husband,  Sidney  P.  Walker,  and  Mary 
Louise  Walker,  then  ten  months  old,  her  only  child  and  heir, 
to  whom  this  land  descended.  On  the  31st  of  January,  1874, 
Samuel  Eay,  whose  wife  was  an  aunt  of  Mary  Louise  W^alker, 
filed  a  bill  against  the  latter  and  her  father,  Sidney  P.  Walker, 
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who  was  tenant  by  the  curtesy  and  guardian  of  Mary  Louise, 
alleging  the  purchase  and  descent  of  the  land  as  here  stated, 
but  claiming  that  complainant  was  entitled  to  two-thirds  of 
the  land,  and  Mary  Louise  held  the  title  to  his  interest  in 
trust  for  him.  He  alleged  that  himself,  Speers,  and  Martin 
G.  Taylor,  furnished  the  money,  in  equal  parts,  to  enter  the 
land,  and  it  was  the  arrangement  that  each  was  to  own  an 
undivided  one-third  part,  and  it  was  to  be  entered  and  pat- 
ented in  the  name  of  Speers,  and  he  was  to  convey  their 
several  interests  to  complainant  and  Taylor.  It  is  further 
alleged,  that  about  the  first  of  May,  1850,  after  the  patent 
was  issued  to  Speers,  Taylor,  for  a  valuable  consideration 
paid  to  him  by  complainant,  sold  his  interest  and  claim 
thereto  to  complainant,  and  afterwards, -on  the  23d  of  June, 
1873,  Taylor  and  wife  quitclaimed  their  interest  to  complain- 
ant, which  deed  was  recorded.  On  the  21st  of  July,  1877,  on 
a  hearing,  the  court  rendered  a  decree  directing  the  title  for 
two-thirds  of  the  tract  to  be  conveyed  to  complainant,  accord- 
ing to  the  prayer  of  the  bill,  which  was  done.  On  the  23d  of 
January,  Samuel  Eay  died  testate,  having  devised  the  land 
to  his  widow,  Esther  Eay,  and  Sarah  J.  Mann,  Harriet  Smith 
and  Josephine  Kleinman,  by  his  last  will,  which  was,  on  the 
6th  of  February,  1880,  admitted  to  probate.  On  December  2 
of  that  year,  Esther  Eay  sold  her  interest  to  E.  C.  Kirkwood, 
who,  through  a  third  party,  conveyed  it  to  Alice  Kirkwood,  his 
wife,  on  the  28th  of  June,  1&81.  On  the  21st  of  December, 
1881,  Mary  Louise  Walker  became  eighteen  years  of  age,  and 
on  the  22d  of  August,  1883,  filed  a  transcript  of  the  record 
in  this  court,  and  in  it  assigned  errors,  questioning  the  cor- 
rectness of  the  decree. 

It  is  urged  that  a  delay  of  over  twenty-five  years  after  the 
patent  was  issued  vesting  the  title  in  Speers,  before  Eay  filed 
his  bill,  unexplained,  is  such  gross  laches  as  to  bar  all  relief. 
As  a  general  rule,  subject  to  few  exceptions,  a  court  of  chan- 
cery follows  the  law  in  applying  the  Statute  of  Limitations 
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to  cut  off  stale  demands ;  and  where  there  are  exceptions,  a 
sufficient  equitable  excuse  should  be  alleged  and  proved  to 
account  for  and  justify  the  delay.  In  Henry  County  v.  Win- 
nebago Drainage  Co.  52  111.  299,  it  was  said,  that  if  complain- 
ant has  any  ground  of  exception  to  prevent  the  bar,  or  the 
presumption  arising  from  the  length  of  time,  the  bill  should 
state  it, — that  it  would  not  be  subject  to  demurrer.  This  is 
no  doubt  the  correct  practice ;  but  under  our  liberal  practice 
allowing  amendments,  if  the  bill  was  defectively  framed  in 
this  respect  and  a  demurrer  was  sustained,  .or  the  bar  of 
laches  was  set  up  as  a  defence,  the  court  would  permit  an 
amendment  of  the  bill  to  avoid  the  bar,  if  the  case  was  within 
any  exception  to  the  statute,  or  complainant  could  show  an 
equitable  excuse  for  delay  in  filing  his  bill.  The  same  doc- 
trine was  announced  in  Anderson  v.  Frye,  18  111.  94.  It  was 
there  held  that  a  party  seeking  specific  performance  must 
show  himself  not  to  be  in  default  in  performing  the  agree- 
ment, and  "if  he  has  been  guilty  of  gross  laches,  or  if  he 
applies  after  a  long  lapse  of  time,  unexplained  by  equitable 
circumstances,  his  bill  will  be  dismissed."  The  same  rule 
was  announced  in  Iglchart  v.  Gibson,  56  111.  81.  In  the  case 
of  Hough  v.  Coughlan,  41  111.  130,  it  was  said:  "It  is  the 
settled  doctrine  of  courts  of  equity  in  England,  and  of  this 
court,  that  great  delay  of  either  party,  unexplained,  in  not 
performing  the  terms  of  the  contract,  or  in  not  prosecuting 
his  rights  under  it  by  filing  a  bill,  or  in  not  prosecuting  his 
suit  with  diligence  when  instituted,  constitutes  such  laches 
as  would  forbid  the  interference  of  a  court  of  equity,  and  so 
amount,  for  the  purpose  of  specific  performance,  to  an  aban- 
donment, on  his  part,  of  the  contract."  This  was  a  bill  for 
a  specific  performance,  and  it  showed  that  twenty-six  years 
had  elapsed  after  Eay's  rights  accrued,  and  a  bill  could  have 
been  maintained  for  a  specific  performance  at  any  time  before 
the  bill  was  filed.  Nor  does  the  bill  allege  any  excuse  for  the 
delay.     It  was  therefore  defective, — so  much  so,  that  it  not 


Walker  v.  Kay.  321 


Opinion  of  the  Court. 


only  failed  to  show  a  right  to  relief,  but  on  the  contrary,  it, 
on  its  face,  showed  defendant  in  error  was  not  entitled  to  a 
decree.  {Lloyd  v.  Kirkwood,  112  111.  329.)  Had  a  demurrer 
been  interposed,  it  would  have  been  sustained,  because  there 
was  no  equity  on  the  face  of  the  bill.  So  far  as  anything  is 
here  said  in  conflict  with  the  case  of  Trustees  of  Schools  v. 
Wright,  12  111.  432,  it  is  intended  to  overrule  that  case  to 
that  extent. 

A  bill  wholly  insufficient  to  authorize  the  relief  sought  is 
never  aided  by  proof.  If  every  allegation  of  a  bill  that  shows 
a  want  of  equity,  is  proved,  the  proof  shows  no  more  equity 
than  the  bill ;  and  if  the  proof  goes  beyond  such  a  bill  as 
establishes  ground  for  relief,  the  relief  can  not  be  granted, 
because  the  allegations  and  proofs  do  not  correspond.  It  is 
a  familiar  rule  of  practice  that  the  allegations  and  the  proofs 
must  agree.  Here,  the  bill  showing  defendant  in  error  was 
not  entitled  to  relief,  it  was  error  to  decree  it,  because  it  was 
inequitable.  It  is  therefore  immaterial  whether  there  was  a 
certificate  of  evidence  or  not,  or  whether  the  court  below  was, 
or  not,  warranted  in  finding,  by  the  decree,  that  the  allega- 
tions of  the  bill  were  proved,  because  if  they  were,  they  con- 
stituted no  ground  of  relief,  because  there  was  gross  ladies  in 
filing  the  bill, — so  gross  as  to  preclude  the  decree  for  relief. 

The  cases  of  Kane  County  v.  Herrington,  50  111.  232,  and 
Ryder  v.  Emrich,  10-1  id.  470,  are  referred  to  by  defendant  in 
error  as  controlling  this  case.  We  fail  to  perceive  that  the 
facts  are  at  all  similar.  In  the  former  of  these  cases  the 
county  entered  upon  and  appropriated  lots  to  which  minor 
heirs  held  a  trust,  of  which  the  agents  of  the  county  had 
notice.  After  arriving  at  age,  the  heirs  filed  a  bill  to  enforce 
their  trust  estate.  The  county  insisted  that  they  were  pre- 
cluded from  relief  because  the  claim  was  stale ;  but  it  was 
held  that  the  portion  of  time  they  were  minors  should  not  be 
considered  in  determining  that  question ;  that  the  time,  only, 
that  elapsed  after  they  arrived  of  age  could  be  taken  into 
21—111  III. 
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account;  that  in  analogy  to  the  Statute  of  Limitations,  a 
sufficient  time  must  elapse  after  arriving  at  age,  to  bar  an 
action  at  law,  before  there  could  be  a  bar  in  equity.  There, 
the  party  not  under  disability  was  seeking  to  invoke  the  bar 
against  minors, — here,  the  minor  interposes  the  bar  against  a 
party  who  was  under  no  disability.  In  this  there  is  a  broad 
and  clear  distinction.  If  that  case  has  any  bearing  on  this, 
it  is  in  favor  of  plaintiff  in  error,  because  she  was  a  minor, 
and  during  that  period  laches  can  not  be  imputed  to  her.  In 
the  case  of  Ryder  v.  Emrich,  laches  was  endeavored  to  be  in- 
voked against  minors,  and  it  was  held  that  time  did  not  run 
against  them,  in  equity,  any  more  than  at  law.  Thus  it  is 
seen  these  cases  have  no  controlling  effect  in  favor  of  defend- 
ant in  error,  as  he  was  not  a  minor,  but  they  do  establish  the 
rule  that  laches  will  not  be  imputed  to  infants. 

It  is  urged  that  inasmuch  as  the  statute  will  not  bar  an 
action  of  ejectment  unless  there  has  been  an  adverse  posses- 
sion, the  rule  in  equity  must  be  the  same, — that  in  this  case 
plaintiff  in  error  never  took  possession,  but  the  premises  are 
unimproved  and  vacant.  This  is  not  the  rule  as  to  laches,  in 
equity.  The  delay  or  laches,  in  equity,  does  not  in  all  cases 
conform  to  the  statute,  whilst  equity,  as  a  general  rule,  will 
give  effect  to  the  Statute  of  Limitations.  It  goes  farther,  in 
the  promotion  of  justice,  and  holds  there  is  laches  in  many 
cases  where  there  would  be  no  bar  to  an  action  at  law.  There 
are  numerous  cases  in  this  court  where  the  doctrine  of  delay 
has  been  applied  to  defeat  the  relief  sought,  where  the  statu- 
tory period  had  not  run.  In  some  cases  two  years'  delay  has 
been  held  to  bar  relief.  Where  there  is  such  a  change  in  the 
relations  of  the  parties,  or  such  a  change  in  the  subject  mat- 
ter of  the  suit,  as  to  render  it  inequitable  to  grant  relief,  it 
will  be  refused,  without  reference  to  the  statutory  period; 
or  where  the  delay  is  so  great  in  asserting  the  right,  as  to 
create  the  presumption  that  complainant  had  abandoned  his 
claim,  relief  will  be  denied.      (Hough  v.  Coughlan,  supra.) 
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The  court,  in  applying  laches  as  a  bar,  acts  on  broader  and 
more  comprehensive  rules  than  the  Statute  of  Limitations. 

In  this  case  complainant  delayed  the  assertion  of  his  rights 
for  more  than  a  quarter  of  a  century  after  he  could  have  filed 
his  bill  and  obtained  such  relief  as  he  was  entitled  to  have. 
Such  delay  compels  the  inference  that  he  had  abandoned  his 
claim  long  before  he  filed  his  bill,  and  a  change  of  value  of 
the  property,  or  some  other  motive,  induced  him  to  revive  his 
claim.  Had  he  regarded  his  claim  of  any  value,  or  had  he 
intended  to  assert  it,  he  surely  would,  on  purchasing  Taylor's 
interest,  have  had  some  writing  to  evidence  the  purchase. 
On  the  contrary,  he  permitted  it  to  lie  on  a  mere  verbal 
understanding  with  him,  for  twenty-three  years.  This,  if  not 
conclusive,  is  very  satisfactory  evidence  that  he  had  aban- 
doned the  claim.  It  is  too  stale  to  be  enforced  in  equity. 
The  laches  is  gross,  and  the  decree  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


George  M.  DeLand 

v. 

The  Dixon  National  Bank. 

Filed  at  Ottawa  November  17,  1884. 

1.  Evidence — as  to  condition  of  bank  account — countervailing  testi- 
mony as  to  payment.  Where  a  hank  depositor,  in  a  suit  against  the  bank, 
shows  his  deposits  of  money,  the  burden  will  rest  upon  the  bank  to  estab- 
lish, by  competent  evidence,  that  the  same  has  been  paid  out  by  or  under 
the  authority  of  the  depositor. 

2.  Credibility  of  witnesses — and  weight  of  testimony — the  jury  to 
determine.  The  jury  are  the  sole  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  of  the  evidence,  and  the  court,  in  its  instructions,  should 
not  infringe  upon  this  rule,  but  should  leave  the  jury  free  to  determine  for 
themselves  the  weight  of  the  evidence,  and  on  which  side  it  preponderates. 
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3.  An  instruction  that  if  the  jury  believe,  from  the  evidence  in  the  case, 
that  the  plaintiff  has  proved  his  case  by  only  one  witness,  and  that  he  has 
been  contradicted  as  to  all  material  portions  of  his  testimony  by  one  witness 
of  equal  credibility  and  means  of  knowledge,  then,  as  a  matter  of  law,  the 
plaintiff  has  not  proved  his  case,  is  erroneous,  even  if  there  was  no  other 
testimony  in  the  case  except  that  of  the  two  witnesses,  and  especially  when 
the  plaintiff  had  made  out  his  case  independently  of  the  testimony  of  him- 
self. 

4.  Agency — ratification  by  acquiescence.  The  fact  that  a  depositor  in  a 
bank  remained  silent  for  over  two  years  after  being  informed  that  the  cashier 
had  signed  his  name  to  a  check,  and  took  no  measures  to  assert  his  rights, 
may  be  regarded  as  a  strong  circumstance  tending  to  show  that  the  cashier 
was  authorized  to  draw  the  check;  but  it  is  error  to  instruct  the  jury,  as  a 
matter  of  law,  that  if  the  depositor  neglected  to  repudiate  the  act  within  a 
reasonable  time  after  being  informed  of  the  facts,  he  thereby  ratified  and 
confirmed  the  act  of  the  bank  in  charging  him  with  such  check. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of  Lee 
county ;  the  Hon.  John  Y.  Eustace,  Judge,  presiding. 

Messrs.  Barge,  Eathbun  &  Barge,  for  the  appellant : 

The  defendant  undertook  to  collect  the  Dart  note  for  the 
plaintiff,  and  is  responsible  for  the  negligence  or  default  of 
a  notary,  or  correspondent,  or  its  own  servants  and  agents. 
Darcy  v.  Jones,  42  N.  J.  L.  28 ;  Arnault  v.  Pacific  Bank,  47 
N.  Y.  570;  Walker  v.  Bank,  9  id.  582;  Mtna  Ins.  Co.  v. 
Alton  City  Bank,  25  111.  243;  Commercial  Bank  v.  Union 
Bank,  1  Kern.  203. 

A  forged  indorsement  or  check  can  not  be  ratified.  Shisler 
v.  Vandike,  92  Pa.  St.  447 ;  McHugh  v.  County  of  Schuyler, 
69  id.  391. 

The  burden  of  proof  was  on  the  bank  to  show  it  had  paid 
out  the  deposit  by  authority.     Watt  v.  Kirby,  15  111.  200. 

Bankers  are  presumed  to  know  the  signatures  of  their  cus- 
tomers, and  they  pay  checks  purporting  to  be  drawn  on  them, 
at  their  peril.  Weissen's  Admr.  v.  Dennison,  10  N.  Y.  68; 
Bank  v.  Bicker,  71  111.  439;  Price  v.  Neal,  3  Burr,  1354; 
Wilson  v.  Alexander,  3  Scam.  392 ;  Hoffman  v.  Bank  of  Mil- 


DeLand  v.  Dixon  Nat.  Bank.  325 

Brief  for  the  Appellee.     Opinion  of  the  Court. 

waukee,  12  Wall.  181 ;  United  States  Bank  v.  Bank  of  Georgia, 
10  Wheat.  333  ;  Marine  Bank  v.  Chandler,  27  111.  525  ;  Marine 
Bank  v.  Rnshmore,  28  id.  463 ;  Linlcham  d-  Co.  v.  Hey  worth, 
31  id.  519. 

Mr.  A.  K.  Trusdell,  for  the  appellee : 

That  appellant's  acquiescence  amounts  to  a  ratification  of 
the  cashier's  act  in  signing  his  name  to  check,  see  1  Liver- 
more  on  Agency,  41 ;  Paley  on  Agency,  171 ;  Bank  v.  Warren, 
15  N.  Y.  577. 

Where  the  court  is  satisfied,  from  the  whole  record,  that 
substantial  justice  has  been  done,  it  will  not  reverse.  Glick- 
auf  v.  Hirschliorn,  73  111.  577;  Railway  Co.  v.  Ingraham,  77 
id.  309. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

George  M.  DeLand,  appellant,  was  a  depositor  with  the 
Dixon  National  Bank  from  1873  until  1877.  In  the  month 
of  April,  1877,  the  bank  made  out  and  delivered  to  DeLand 
a  pass  book  and  forty-two  vouchers,  which  contained  a  full 
statement  of  moneys  received  by  the  bank  and  moneys  paid 
out,  as  shown,  by  the  forty-two  vouchers.  From  1S73  to 
1877  DeLand  had  no  book  showing  his  transactions  with 
the  bank,  but  the  entire  account  was  kept  by  the  bank.  The 
statement  of  account,  as  furnislied  by  the  bank  in  April, 
1877,  showed  the  account  balanced,  and  nothing  due  DeLand. 
No  steps  were  taken  by  him  in  regard  to  the  transaction  until 
October  17,  1879,  when  he  brought  this  action,  claiming  a 
balance  due  from  the  bank.  The  declaration  contained  the 
common  counts,  under  which  the  plaintiff  claimed  to  recover 
for  money  deposited  with  the  bank,  and  for  money  collected 
by  the  bank  from  other  parties  in  his  favor,  and  not  paid 
over.  The  defendant  pleaded  non  assumpsit,  and  also  a  plea 
of  set-off.     In  the  latter  plea  the  defendant  claimed  to  re- 
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cover  two  promissory  notes, — one  dated  May  8,  18TS,  amount 
$127,  and  one  for  $707.62,  dated  November  15,  1877,  exe- 
cuted by  DeLand  and  one  Trueman,  who  was  at  the  time 
cashier  of  the  bank.  On  a  trial  of  the  cause  before  a  jury, 
the  bank  recovered  a  judgment  for  $1093.93, — the  amount 
of  the  two  notes  and  interest  set  out  in  the  plea  of  set-off. 
This  judgment  was  affirmed  in  the  Appellate  Court,  and 
DeLand,.  the  plaintiff  in  the  action,  has  appealed  to  this 
court. 

It  was  claimed  on  the  trial  that  certain  checks  which  pur- 
ported to  have  been  signed  by  DeLand,  and  which  were 
charged  against  him  in  the  account  rendered  by  the  bank, 
were  never  executed  by  him  or  by  his  authority.  One  of  the 
checks, — and,  indeed,  the  only  one  over  which  there  seems 
to  have  been  reasonable  ground  for  controversy, — was  dated 
February  3,  1876,  payable  to  J.  C.  Wiswell,  or  bearer,  for 
$600,  signed  "Geo.  DeLand."  The  plaintiff  testified  that  he 
never  signed  this  check  or  authorized  it  signed,  while  on  the 
other  hand,  Trueman  testified  that  he  drew  and  signed  the 
check  for  and  at  the  request  of  DeLand, — that  the  money  was 
used  to  cover  the  loss  in  a  wheat  deal  on  the  board  of  trade 
in  Chicago,  in  which  the  two  were  engaged.  Whether  this 
check  was  drawn  with  or  without  the  authority  of  DeLand, 
was  a  question  purely  for  the  determination  of  the  jury,  and 
the  testimony  bearing  upon  the  point  was  in  the  main  con- 
fined to  the  evidence  of  DeLand  on  behalf  of  himself,  and 
of  Trueman  for  the  bank.  It  was  therefore  necessary,  in 
order  that  the  jury  might  arrive  at  a  correct  result,  that  the 
instructions  should  be  accurate.  Among  others,  the  court, 
on  behalf  of  the  bank,  gave  the  following  instruction : 

"The  court  further  instructs  you,  that  the  burden  of  proof 
in  this  case  is  upon  the  plaintiff  to  prove  his  case  ;  and  if  you 
believe,  from  the  evidence  in  the  case,  that  the  plaintiff  has 
proved  his  case  by  only  one  witness,  and  that  he  has  been 
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contradicted  as  to  all  material  portions  of  his  testimony  by 
one  witness  of  equal  credibility  and  means  of  knowledge,  then, 
as  a  matter  of  law,  the  plaintiff  has  not  proved  his  case." 

This  instruction  was  calculated  to  mislead  the  jury.  The 
plaintiff  claimed  that  he  was  entitled  to  recover  the  $600, 
which  he  was,  unless  the  check  drawn  in  favor  of  Wiswell 
was  in  some  way  authorized  or  sanctioned  by  him.  But  as 
to  this  part  of  the  case  the  burden  of  proof  did  not  rest  on 
the  plaintiff.  When  he  established  that  the  money  had  been 
deposited  in  the  bank,  the  burden  of  proof  rested  upon  the 
bank  to  establish,  by  competent  evidence,  that  the  money 
had  been  paid  out  by  or  under  the  authority  of  the  plaintiff. 
But  the  instruction  ignores  this  rule,  and  informs  the  jury 
that  the  burden  of  proof  is  on  the  plaintiff  to  prove  his  case. 

The  instruction  is  also  liable  to  another  objection.  While 
it  was  the  duty  of  the  jury,  where  there  was  a  conflict  be- 
tween the  evidence  of  two  witnesses,  as  here,  to  weigh  and 
consider  all  facts  and  circumstances  introduced  in  evidence, 
in  connection  with  the  testimony  of  the  two  witnesses,  and 
from  all  the  facts  in  evidence  determine  on  which  side  the 
weight  of  evidence  may  be,  the  jury  were,  in  effect,  directed, 
as  a  matter  of  law,  that  where  one  witness  testified  to  a  cer- 
tain fact,  and  was  contradicted  by  another  of  equal  means  of 
knowledge  and  credibility,  no  case  was  made  out.  Had  there 
been  nothing  before  the  jury  save  only  the  evidence  of  the 
two  witnesses,  we  are  not  prepared  to  say  the  instruction 
would  have  been  correct.  It  is  an  unsafe  rule  to  announce 
to  a  jury  that  there  is  no  preponderance  in  such  a  case. 
The  jury  are  the  sole  judges  of  the  weight  to  be  given  to  all 
evidence  introduced  for  their  consideration,  and  the  instruc- 
tions of  the  court  should  not  infringe  upon  this  rule,  but 
leave  the  jury  free  and  untrammeled  to  determine  for  them- 
selves the  weight  of  all  evidence,  and  also  upon  which  side 
of  the  case  the  evidence  may  preponderate. 
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In  defendant's  fifth  instruction  the  jury  were  informed  that 
it  was  the  duty  of  DeLand  to  repudiate  the  act  of  Trueman 
in  signing  his  name  to  checks,  within  a  reasonable  time  after 
he  was  informed  of  the  fact,  and  if  he  neglected  to  do  so,  he 
ratified  and  confirmed  the  act  of  the  bank  in  charging  him, 
in  his  account,  with  the  amounts  of  such  checks.  The  fact 
that  DeLand  remained  silent,  and  did  nothing  in  the  way 
of  asserting  his  rights,  for  about  two  years  and  a  half  after 
he  received  from  the  bank  a  full  statement  of  his  account, 
together  with  the  checks  which  he  now  claims  were  unauthor- 
ized, may  be  regarded  as  a  strong  circumstance  for  the  con- 
sideration of  the  jury,  tending  to  establish  that  the  giving  of 
the  checks  was  authorized  by  him;  yet  we  are  not  prepared 
to  hold  that  such  conduct  on  his  part  should  be  regarded  as 
a  ratification  and  confirmation  of  such  an  unauthorized  act, 
if  it  was  unauthorized.  We  are  aware  of  no  authority  which 
carries  the  doctrine  of  ratification  of  an  unauthorized  act  to 
the  extent  that  does  the  instruction.  This  instruction,  and 
several  others  announcing  the  same  rule,  were  calculated  to 
mislead  the  jury,  and  should  not  have  been  given. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed, 


Isaac  Z.  Stiger  et  al. 

v. 

Lucinda  G.  Bent. 

Filed  at  Springfield  September  27,  1884. 

1.  Usury — who  may  avail  of  the  defence.  A  party  not  injuriously 
affected  by  an  usurious  transaction,  is  not  allowed  to  complain  or  take  ad- 
vantage of  the  usury.  So  if  a  party  sells  land  subject  to  a  mortgage  thereon, 
which  is  given  to  secure  a  debt,  with  usury  reserved,  and  the  purchaser 
assumes  the  payment  of  the  debt  as  a  part  of  the  purchase  money,  such  pur- 
chaser or  those  claiming  under  him  can  not  interpose  the  defence  of  usuiy  to 
a  bill  to  foreclose  the  mortgage. 
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2.  Parties — on  bill  to  foreclose — wife  of  the  debtor,  after  sale  by  the 
mortgagor.  On  bill  to  foreclose  a  mortgage  given  by  a  husband  and  wife  to 
secure  the  note  of  the  former,  after  they  have  sold  and  conveyed  the  mort- 
gaged premises,  the  purchaser  having  assumed  payment  of  the  mortgage 
debt  as  a  part  of  the  purchase  price,  the  wife  of  the  mortgagor,  having  no 
interest  in  the  matter,  is  not  a  necessary  party,  and  no  decree  could  be  had 
against  her  if  made  a  party. 

3.  Same — as  to  administrator  of  a  remote  grantee  of  the  mortgagor — 
liability  of  such  grantee  in  respect  to  incumbrance  assumed  by  his  grantor. 
A  mortgagor  conveyed  the  mortgaged  premises  to  one  who  assumed  payment 
of  the  mortgage  debt  as  a  part  of  the  purchase  price,  and  he  conveyed  the 
same  to  another,  who,  out  of  the  purchase  money,  paid  the  amount  due  on 
the  mortgage,  to  the  trustee  named  in  the  instrument,  who  had  no  right  to 
receive  the  same,  and  wrongfully  entered  satisfaction  of  the  trust  deed  on 
the  record.  It  was  held,  on  bill  by  the  holder  of  the  note  secured  to  fore- 
close the  trust  deed,  that  the  administrator  of  the  last  grantee  was  not  a 
necessary  party,  for  the  reason  that  the  estate  he  represented  was  under  no 
liability  for  the  payment  of  the  mortgage  debt. 

4.  Administration  of  estates — payment  of  prior  incumbrance  on 
land  purchased  by  the  intestate.  Where  a  person  acquires  land  subject  to 
an  incumbrance  for  the  debt  of  a  prior  owner,  and  dies,  his  administrator  is 
not  authorized  by  law  to  pay  such  debt  or  incur  expense  on  account  of  it. 

5.  Mortgage— deed  of  trust— assignment  of  the  debt—rights  of  the 
assignee  as  respects  the  security.  In  equity  a  deed  of  trust  is  but  an  inci- 
dent to  the  debt  it  secures,  and  will  pass  with  an  assignment  of  the  debt  to 
the  holder. 

6.  Same— unauthorized  entry  of  satisfaction  by  trustee — of  its  effect 
upon  the  rights  of  parties  and  purchasers.  An  entry  of  satisfaction  of  a 
deed  of  trust  by  the  trustee  when  the  indebtedness  secured  by  it  has  not 
been  paid,  and  the  act  is  not  authorized  by  the  holder  of  the  indebtedness, 
will  have  no  effect  upon  the  deed  of  trust  as  between  the  original  parties, 
or  as  to  subsequent  purchasers  with  notice. 

7.  Same— /o reclosure  without  setting  aside  an  entry  of  satisfaction 
wrongfully  entered.  Where  a  trustee  in  a  deed  of  trust,  without  the  authority 
of  the  holder  of  the  note  thereby  secured,  accepts  payment,  and  enters  sat- 
isfaction on  the  record,  it  will  not  be  necessary,  on  bill  to  foreclose  the  trust 
deed,  for  a  formal  order  setting  aside  the  entry  of  satisfaction  before  a  decree 
of  foreclosure.  If  such  entry  ought  to  be  set  aside,  it  may  in  equity  be  treated 
as  if  never  having  been  made,  although  at  law  the  rule  may  be  different. 

8.  Same — notice  to  purchaser  of  the  want  of  authority  in  the  trustee  to 
accept  payment  of  the  debt.  Where  a  trustee  enters  satisfaction  of  a  trust 
deed  duly  recorded,  in  consequence  of  a  negotiation  for  the  purchase  of  the 
land,  and  for  the  purpose  of  consummating  the  sale,  and  accepts  payment  of 
the  amount  of  the  debt  secured  from  such  purchaser  without  producing  and 


330  Stiger  et  al.  v.  Bent. 

Syllabus. 

cancelling  the  note,  and  without  authority  from  the  holder  thereof,  the  pur- 
chaser can  not  be  said  to  have  purchased  without  notice  of  the  rights  of  the 
holder  of  the  note. 

9.  Same — inference  as  to  trustee's  authority  to  receive  payment  of  a 
note.  No  authority  in  a  trustee  in  a  trust  deed  to  collect  the  principal  debt 
secured,  and  to  enter  satisfaction  on  the  record  of  the  trust  deed,  can  be  in- 
ferred merely  from  the  fact  that  the  money  was  borrowed  of  the  holder  of 
the  note  through  a  firm  of  brokers  of  which  the  trustee  was  a  member,  and 
that  payments  of  interest  on  the  note  had  been  made  to  him  before. 

10.  Same — production  of  the  note  secured — as  evidence  of  non-payment. 
The  production  of  a  promissory  note  secured  by  a  trust  deed,  on  the  hearing 
of  a  bill  to  foreclose,  raises  a  prima  facie  presumption  that  it  has  not  been 
paid,  and  is  still  lawfully  belonging  to  the  complainant. 

11.  Payment  to  an  agent — burden  of  proof  to  show  agent's  authority. 
Where  an  agent  has  the  possession  of  a  promissory  note  after  due,  it  may  be 
inferred  that  he  has  authority  to  receive  payment  of  it;  but  the  burden  is  on 
the  debtor  who  makes  payment  to  the  agent  relying  upon  such  inference,  to 
show  that  the  note  was  in  his  possession  when  the  payment  was  made,  and 
the  fact  that  the  note  is  neither  surrendered  nor  offered  to  be  surrendered, 
affords  evidence  the  agent  did  not  have  it. 

12.  Purchaser — of  his  right  to  remove  a  prior  incumbrance — and  of 
other  resulting  rights — subrogation.  The  purchaser  of  land  subject  to  a 
prior  incumbrance  has  the  right  to  pay  off  the  debt  and  thus  relieve  his  land, 
and  to  receive  the  note  evidencing  the  debt,  for  his  own  protection;  and  if 
such  payment  is  not  made  under  a  previous  contract  with  the  party  owing  the 
same,  the  party  so  paying  is  entitled  to  be  subrogated  to  all  the  rights  of  the 
holder  of  the  indebtedness. 

13.  If  payment  of  a  note  is  made  by  one,  of  the  note  of  another,  pursuant 
to  a  contract  that  he  shall  pay  the  same,  the  party  paying  may  be  regarded  as 
the  agent  of  the  debtor,  and  as  such  is  entitled  to  receive  and  hold  the  note 
as  an  evidence  of  his  having  made  payment,  as  well  as  for  his  own  protection. 

14.  Laches — effect  of  delay  in  giving  notice  of  mortgagee's  right,  to  a 
purchaser.  The  failure  of  the  holder  of  a  note  secured  by  deed  of  trust,  to 
give  prompt  notice  to  a  subsequent  purchaser  of  the  land,  making  payment 
to  the  trustee  and  procuring  his  release  of  the  trust  deed,  of  the  want  of 
authority  in  the  trustee  to  receive  payment  and  make  the  release,  will  not  bar 
the  holder's  right  to  a  foreclosure,  when  it  does  not  appear  that  the  delay  in 
giving  the  notice  has  worked  an  injury  to  the  purchaser  so  paying  the  trustee. 

15.  Same — in  equity — within  the  statutory  period  of  limitation.  A  court 
of  equity  applies  the  doctrine  of  laches  in  denial  of  relief  sought,  when  the 
statutory  period  of  limitation  has  not  expired,  only  when,  from  all  the  cir- 
cumstances in  evidence,  to  grant  the  relief  to  which  the  complainant  would 
otherwise  be  entitled  will  presumptively  be  inequitable  and  unjust  to  the 
defendants  because  of  the  delay. 
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16.  Same — in  the  particular  case.  A  purchaser  of  land  mortgaged  by  a 
former  owner  was  unwilling  to  conclude  the  purchase  without  a  satisfaction 
or  release  of  the  incumbrance,  when  the  trustee,  without  having  the  note 
secured  or  authority  from  the  holder,  accepted  payment  of  the  debt,  and 
made  an  entry  of  satisfaction  upon  the  record  of  the  trust  deed,  and  con- 
verted the  money  paid,  to  his  own  use,  and  failed.  In  1876  the  holder  of  the 
note  learned  of  the  fact  of  such  satisfaction,  when  he  placed  his  note  in  the 
hands  of  attorneys  for  collection,  giving  no  notice  to  the  purchaser.  Suit 
was  not  brought  until  in  1880,  during  which  time  the  purchaser  had  died, 
giving  by  will  the  land  to  his  wife  for  life,  and  directing  that  at  her  death  it 
be  sold,  and  of  the  proceeds  $1500  be  paid  to  a  grand-son,  and  the  residue 
be  equally  divided  among  his  sons  and  daughters.  On  the  hearing,  the  court 
decreed  a  foreclosure  against  all  the  defendants  except  the  widow  and  grand- 
son, whose  interests  were  protected,  by  reason  of  the  delay  in  filing  the  bill. 
On  appeal  by  some  of  the  residuary  legatees,  the  decree  was  affirmed,  as  it 
did  not  appear  that  they  were  injuriously  affected  by  the  delay. 

17.  Witness — competency  of  party  against  legatees  and  devisees.  On 
a  bill  to  foreclose  a  mortgage  on  land  of  a  deceased  subsequent  purchaser 
from  the  mortgagor,  against  his  legatees  and  devisees,  the  complainant  is  not 
a  competent  witness  in  his  own  behalf  against  those  defending  as  legatees  or 
devisees. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county  ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  M.  W.  Packard,  for  the  appellants : 

Without  setting  aside  the  satisfaction  of  the  trust  deed,  no 
foreclosure  should  have  been  had. 

Louisa  Arbogast  being  the  owner  of  the  land  when  the 
trust  deed  was  given,  was  a  necessary  party  to  the  bill ;  and 
so  was  the  administrator  de  bonis  non  of  Stiger.  McCall  v. 
Lesher,  2  Gilm.  47;    Winkelman  v.  Riser,  27  111.  21. 

There  was  usury  in  the  transaction,  which  the  court  below 
ignored.     Payne  v.  Newcomb,  100  111.  611. 

The  entry  of  satisfaction  of  the  trust  deed  made  a  prima 
facie  case  that  the  debt  was  paid,  and  shifted  the  burden  of 
proof  upon  appellee  to -show  it  had  not  in  fact  been  paid. 
Fleming  v.  Parry,  12  -Harr.  47;  Voiles  Admx.  v.  American 
Iron  Mountain  Co.  27  Mo.  455  ;  Harrison  v.  Jolinson,  18  N.  J. 
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Eq.  420 ;  Freeholders  v.  Thomas,  5  id.  39;  Allard  v.  Lane, 
16  Maine,  1. 

Davis  was  held  out  as  an  agent  of  appellee  by  allowing 
him  to  collect  ,the  interest  coupons,  and  to  extend  the  time 
of  payment,  and  by  entrusting  him  with  the  trust  deed. 

Silence  of  the  principal  after  notice  of  the  acts  of  one 
assuming  to  act  as  his  agent,  may  be  sufficient  evidence  of  a 
ratification  of  his  acts.  Frothingham  v.  Haley,  3  Mass.  70 ; 
Shaw  v.  Nudd,  8  Pick.  9;  Thayer  v.  White,  12  Mete.  343; 
Foster  v.  Rockwell,  104  Mass.  167;  Johnson  v.  Jones,  4  Barb. 
369  ;  Williams  v.  Merritt,  23  111.  623  ;  1  Livermore  on  Agency, 
396;  2  Kent's  Commentaries,  614;  Barbour  v.  Mortgage  Co. 
102  111.  123 ;  Martin  v.  Judd,  60  id.  78 ;  Booth  v.  Wiley,  102 
id.  84;  Ward  v.  Williams,  26  id.  451;  Searing  v.  Butler,  69 
id.  575;  Story' on  Agency,  sees.  253,  255;  2  Greenleaf  on 
Evidence,  sec.  67. 

Appellee  should  have  repudiated  Davis'  act  at  once,  and 
notified  Stiger  of  his  want  of  authority,  if  such  was  the  fact, 
so  as  to  enable  him  to  secure  himself. 

Counsel  also  set  up  the  ladies  in  bringing  suit,  as  a  bar  to 
equitable  relief,  besides  making  various  other  points. 

Mr.  Ira  J.  Bloomfield,  for  the  appellee : 

The  fact  that  Larrimore  and  Davis  collected  the  install- 
ments of  interest,  did  not  authorize  them  to  collect  the  prin- 
cipal, nor  justify  the  parties  in  paying  over  the  money  to 
Davis.     Cooley  v.  Willard,  34  111.  68. 

Biggs,  by  assuming  this  indebtedness,  and  agreeing  to  pay 
it  as  a  part  of  the  purchase  money  when  he  bought  the  land, 
thereby  became  the  principal  upon  that  note,  and  was  guilty 
of  gross  negligence  in  paying  the  money  and  not  taking  up 
the  note.     Keohane  v.  Smith,  97  111.  156. 

Davis  did  not  profess  to  act  as  agent  for  appellee  in  collecting 
this  money,  but  claimed  it  in  his  own  right,  and  in  that  way, 
through  the  gross  negligence  of  the  parties,  defrauded  them. 
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Appellants  are  not  in  a  position  to  set  up  usury.  Besides, 
there  was  no  usury  in  this  transaction.  By  the  agreed  evi- 
dence appellee  "never  received  anything  above  ten  per  cent, 
in  any  way."     Kihlholz  v.  Wolf ,  103  111.  362. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  the  16th  of  September,  1868,  William  B.  Arbogast,  and 
Louisa,  his  wife,  to  secure  the  payment  of  his  promissory 
notes  to  Lucincla  G.  Bent,  of  that  date, — namely,  one  for 
$1100,  payable  three  years  after  date,  with  interest  thereon 
at  the  rate  of  ten  per  cent  per  annum  after  due,  and  six 
coupon  notes,  of  $55,  each,  for  the  interest  on  the  amount 
secured  by  that  note  before  maturity,  payable,  respectively, 
the  first,  one  day  thereafter,  and  the  others,  consecutively,  one 
every  six  months, — conveyed  a  certain  tract  of  land  owned  by 
her,  in  McLean  county,  to  Reuben  L.  Davis,  as  trustee,  with 
usual  power  of  sale  on  default  of  payment,  and  the  deed  was 
duly  recorded  in  apt  time.  On  the  29th  of  September,  1869, 
they  sold  the  same  tract  to  A.  E.  Biggs,  subject  to  the  deed 
of  trust,  and  executed  a  deed  accordingly.  On  the  29th  of 
August,  1873,  Biggs  contracted  with  Abraham  Stiger  to  sell 
the  land  to  him.  At  that  time  the  interest  had  all  been  paid, 
but  the  principal  note  for  $1100  was  still  unpaid.  Stiger  re- 
fused to  purchase  unless  he  could  pay  off  the  trust  deed,  and 
thereupon  they  applied  to  Davis,  who  said  the  deed  was  in  his 
name,  and  that  he  could  release  it,  and  would  do  so  on  receipt 
of  the  amount  due.  Stiger  thereupon  paid  him  the  amount 
due  on  the  principal  note,  and  Davis  then  entered  upon  the 
margin  of  the  record  of  the  deed  of  trust  the  following : 

"State  of  Illinois,     > 

/  ss 
McLean  County.        ) 

"I  hereby  certify  that  the  note  described  in  this  trust  deed 

is  satisfied  in  full,  and  the  land  therein  described  is  hereby 

released  from  the  lien  thereof. 

B.  L.  Davis,  Trustee:' 
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And  afterwards,  on  the  same  day,  Stiger  paid  Biggs  the 
balance  of  the  purchase  money  agreed  upon  to  be  paid  by 
him,  and  Biggs  executed  and  delivered  to  Stiger  a  warranty 
deed  for  the  land.  The  promissory  note  secured  by  the  deed 
of  trust  was  not  surrendered  to  Stiger,  nor  was  it  shown  to 
him  by  Davis,  nor  is  it  proved  to  have  been  in  his  possession 
at  the  time.  Lucinda  G.  Bent  knew  nothing  of  the  sale  to 
Stiger,  and  the  entry  of  satisfaction  on  the  record  of  the  deed 
of  trust,  at  the  time,  nor  until  the  spring  of  1876,  when  she 
was  informed  thereof  by  Davis.  Davis  neglected  to  pay  the 
money  over  to  Mrs.  Bent,  and  converted  it  to  his  own  use.  On 
the  day  she  was  informed  of  the  sale  to  Stiger  and  of  Davis' 
conduct  in  connection  therewith,  or  within  a  few  days  there- 
after, Mrs.  Bent  placed  the  note  in  the  hands  of  her  attorney 
for  collection,  but  he  delayed  bringing  suit  thereon  until  the 
present  bill  was  filed,  on  the  pretence  that  he  was  awaiting  a 
decision  in  certain  suits  then  pending,  in  which  kindred  ques- 
tions were  involved.  Abraham  Stiger,  after  making  his  last 
will  and  testament,  died.  The  will  was  properly  proven,  and 
admitted  to  probate  on  the  25th  of  May,  1878.  Among  other 
things  he  thereby  devised  this  tract  of  land  to  his  wife,  Judith 
Stiger,  during  her  natural  life ;  and  he  further  thereby  de- 
vised, that  after  the  death  of  his  wife  the  land  should  be 
sold,  and  $1500* of  the  proceeds  of  such  sale  should  be  paid 
to  his  grand-son,  John  W.  Stiger.  He  directed  that  the 
residue  of  his  estate  should  be  equally  divided  between  his 
sons  and  daughters  therein  named.  Executors  are  named 
in  the  will,  who,  it  is  shown,  afterwards  died,  and  then  Jesse 
D.  Enlow  was  appointed,  by  the  proper  court,  administrator 
de  bonis  non,  with  the  will  annexed. 

This  bill  was  filed  by  Lucinda  G.  Bent,  on  the  9th  of  April, 
1880,  to  foreclose  the  deed  of  trust.  William  B.  Arbogast, 
Judith  Stiger,  John  W.  Stiger,  Elmira  M.  Swope,  Jane  M. 
Kent,  Celia  A.  Weitzel,  William  A.  Stiger  and  Isaac  Z.  Sti- 
ger, are,  by  the  bill  as  amended,  made  defendants.     Answers 
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were  filed  by  Judith  Stiger,  Elmira  M.  Swope,  Jane  M.  Kent, 
William  A.  Stiger  and  Isaac  Z.  Stiger.  John  W.  Stiger,  being 
a  minor,  answered  by  his  guardian  ad  litem.  Subsequently, 
by  leave  of  court,  Eeuben  L.  Davis  and  A.  E.  Biggs  were 
made  defendants.  Decree  by  default  was  rendered  against 
William  B.  Arbogast,  Eeuben  L.  Davis  and  A.  E.  Biggs,  and 
the  cause  was  then  referred  to  the  master  in  chancery  to  take 
and  report  proofs.  On  final  hearing,  the  court  decreed  that 
the  trust  deed  should  be  foreclosed  as  to  all  the  defendants 
except  Judith  Stiger  and  John  W.  Stiger,  but  as  to  them  the 
decree  was,  that  the  complainant,  by  reason  of  delay  in  com- 
mencing the  suit  after  notice  of  the  acts  of  her  trustee,  waived 
her  right  to  foreclose,  and  hence  that  the  life  estate  of  the 
one  and  the  legacy  of  $1500  to  the  other  are  preferred  by  the 
decree  to  the  rights  of  the  complainant.  In  all  other  respects 
it  was  decreed  the  equities  are  in  favor  of  the  complainant. 
This  decree,  on  appeal  to  the  Appellate  Court  for  the  Third 
District,  was  affirmed,  and  that  affirmance  is  now  assailed 
by  this  appeal,  which  is  prosecuted  by  Isaac  Z.  Stiger  and 
Jane  M.  Kent. 

A  point  made  in  argument  that  the  decree  below  was,  even 
upon  appellee's  theory,  for  too  large  an  amount,  is  put  out 
of  the  case  by  the  remittitur  in  the  court  below,  and  therefore 
demands  no  further  notice. 

The  question  of  usury  does  not  properly  arise  upon  this 
record,  although  it  is  discussed  by  counsel  in  argument.  As 
has  been  stated,  Arbogast,  the  original  debtor,  and  in  whose 
note  alone  is  usury,  if  anywhere  in  the  transactions  involved, 
sold  to  Biggs,  and  Biggs  sold  to  Stiger.  Biggs  undertook,  as 
a  part  of  his  contract  with  Arbogast,  to  pay  off  the  indebted- 
ness secured  by  the  deed  of  trust,  and  Stiger,  before  receiving 
his  deed  from  Biggs,  attempted  to  pay  off  that  indebtedness, 
and  thought  that  he  had  done  so.  Both  in  the  sale  to  Biggs 
and  that  to  Stiger,  payment  of  the  indebtedness  secured  by 
the  deed  of  trust  constituted  a  part  of  the  consideration  for 
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executing  the  deed.  It  represented,  pro  tanto,  so  much  pur- 
chase money.  As  to  each  of  them,  then,  and  those  standing 
in  their  places,  it  is  impossible  that  there  can  be  any  ques- 
tion of  usury.  Arbogast  makes  no  complaint  of  the  decree 
on  the  ground  of  usury,  and  it  is  not  admissible  that  other 
parties  not  affected  by  it  can  interpose  that  defence.  Hen- 
derson v.  Bellew,  45  111.  322;  Valentine  v.  Fish,  id.  462;  Pike 
v.  Crist,  62  id.  461 ;  Maker  v.  Lanfrom,  86  id.  520. 

Objection  is  taken  to  the  decree  because  it  does  not  appear 
that  Louisa  Arbogast  was  before  the  court  as  a  party.  Very 
clearly,  she  was  not  a  necessary  party.  She  was  not  a  maker 
of  the  note  secured  by  the  deed  of  trust,  and  she  was  in  nowise 
personally  liable  for  its  paymerft.  When,  therefore,  she  had 
sold  her  land,  subject  to  the  deed  of  trust,  it  is  not  possible 
that  she  could  have  been  further  interested  in  that  deed. 
She  had  then  received  all  she  could  receive  for  her  land,  and 
the  question  of  the  payment  of  the  indebtedness  concerned 
only  Biggs  and  those  claiming  under  him,  and  the  party 
entitled  to  receive  such  payment.  No  decree  was  sought,  or 
could  properly  have  been  rendered,  against  her. 

Objection  is  also  urged  because  Jesse  D.  Enlow,  the  ad- 
ministrator de  bonis  non,  with  the  will  annexed,  of  Abraham 
Stiger,  deceased,  is  not  made  a  defendant.  We  can  see  no 
reason  why  he  shall  be  considered  an  indispensable  party. 
The  liability  of  Abraham  Stiger  and  those  claiming  under 
him,  is  not  personal,  and  no  individual  decree  is  sought,  or 
could  be,  under  the  facts,  properly  rendered  against  him  or 
them.  At  no  time  could  he  or  they  have  been  sued  at  law 
on  this  indebtedness.  The  proceeding  is  simply  to  enforce 
the  indebtedness  against  the  land.  As  to  him  and  them  the 
indebtedness  affects  the  land  alone.  If  they  choose  to  let  the 
land  go,  they  are  no  further  interested.  If  they  desire  to 
protect  the  land  from  the  lien,  they  may  do  so,  but  then  that 
will  be  to  save  the  land, — not  to  discharge  any  personal  obli- 
gation.   With  them  it  is  purely  voluntary.    The  administrator 
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is  not  authorized  to  pay  such  a  debt  or  to  incur  expenses  on 
account  of  it.  Smith  v.  McConnell,  17  111.  135 ;  Phelps  v. 
Funkhouser,  39  id.  401 ;  Cutter  v.  Thompson,  51  id.  390 ;  Ben- 
nett v.  Whitman,  22  id.  448;   Gridley  v.  Watson,   53  id.  186. 

The  real  contest  here  is,  whether  the  payment  by  Stiger  to 
Davis,  and  the  entry  of  satisfaction  by  Davis  on  the  record  of 
the  deed  of  trust,  released  the  land  from  the  operation  of  that 
deed,  so  far  as  Stiger  and  those  claiming  under  him  are  con- 
cerned. Since  this  is  a  proceeding  in  equity,  there  can  be 
no  necessity  for  a  formal  decree  setting  aside  the  entry  of 
satisfaction.  If  that  entry  ought  to  be  set  aside,  it  may,  in 
equity,  be  disregarded,  and  treated  as  a  nullity,  although,  at 
law,  the  rale  would  be  different. 

On  the  hearing,  the  complainant  produced  her  note  in  evi- 
dence, and  this  raised  a  presumption  that  it  was  still  unpaid 
and  lawfully  hers.  (Brinkley  v.  Going,  Breese,  Beecher's  ed. 
366 ;  McConnel  v.  Hodson,  2  Gilm.  640 ;  Thompson  v.  Hoag- 
land,  65  111.  310;  Curtiss  v.  Martin,  20  id.  557.)  To  over- 
come that  presumption  the  respondents  gave  in  evidence  and 
relied  upon  the  entry  of  satisfaction  upon  the  record  of  the 
deed  of  trust ;  and  in  reply  to  this,  complainant  contends 
that  the  satisfaction  was  entered  without  authority,  and  that 
it  is  therefore  of  no  effect.  An  entry  of  satisfaction  of  a  trust 
deed  by  the  trustee,  where  the  indebtedness  secured  by  it  has 
not  been  paid,  and  the  act  is  not  authorized  by  the  holder 
of  the  indebtedness,  has  no  effect  upon  the  deed  of  trust  as 
between  the  original  parties,  nor  as  to  subsequent  purchasers 
with  notice.  (Insurance  Co.  v.  Eldridge,  102  U.  S.  545.)  It 
is  claimed  here,  however,  that  Stiger  was  not  a  purchaser 
with  notice,  and  upon  the  solution  of  this  hinges  the  present 
question. 

Stiger's  negotiation  for  the  land  commenced,  as  has  been 

seen,  before  the  entry  of  satisfaction  was  made.     The  entry 

was  made  in  consequence  of  that  negotiation,  and  to  aid  in 

carrying  it  out.     The  record  of  the  deed  of  trust  informed 

22—111  III. 
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him,  before  the  entry  was  made,  that  Davis  merely  held  the 
title  in  trust  to  secure  the  payment  of  the  promissory  note, 
and  it  also  informed  him  that  that  note  was  not  payable  to 
Davis,  but  that  it  was  payable  to  Lucinda  G.  Bent,  and  that 
it  was  negotiable  by  indorsement.  The  note,  he  knew,  was 
not  surrendered  or  cancelled  at  the  time,  and  the  evidence 
fails  to  show  that  it  was  then  presented  or  in  the  possession 
of  Davis.  It  is  true,  Biggs,  in  one  place  in  his  evidence, 
seems  to  intend  to  create  an  impression  that  the  note  was, 
at  the  time,  present  in  the  possession  of  Davis,  but  on  fur- 
ther examination  he  shows  that  he  did  not  himself  see  the 
note,  and  no  one  else  testifies  to  having  seen  it  at  that  time. 
In  equity,  the  deed  of  trust  is  but  an  incident  to  the  debt, 
and  will  pass  with  it  for  the  benefit  of  the  holder.  Olds  v. 
Cummings,  31  111.  188;   Sargent  v.  Howe,  21  id.  148. 

There  was  evidence  that  the  note  was  given  for  money  bor- 
rowed by  Arbogast  of  Lucinda  G.  Bent,  through  a  firm  of 
brokers  of  which  Davis  was  a  member,  and  that  payments 
of  interest  were  made  to  Davis ;  but  no  authority  in  him  to 
collect  the  principal  can  be  inferred  from  this  circumstance. 
Cooleyv.  Willard,  34  111.  68. 

Where  the  agent  has  the  possession  of  the  promissory  note 
after  clue,  it  may  be  inferred  that  he  has  authority  to  receive 
payment  of  it,  but  the  burthen  is  on  the  debtor  who  makes 
payment  to  the  agent,  relying  upon  such  inference,  to  show 
that  the  promissory  note  was  in  his  possession  when  the  pay- 
ment was  made.  (Williams  v.  Walker,  2  Sandf.  Ch.  325; 
Haines  v.  Pahlman,  25  N.  J.  Eq.  179 ;  Smith  v.  Kidd,  68 
N.  Y.  130;  Jones  on  Mortgages,  2d  ed.  sec.  964.)  The  fact 
that  the  note  was  neither  surrendered  nor  offered  to  be  sur- 
rendered, under  the  circumstances,  is  conclusive  that  he  did 
not  then  have  it.  Heuse  v.  Conisby,  1  Ch.  Cases,  93, — and 
see  like  ruling,  in  principle,  by  this  court  in  Lucas  et  al.  v. 
Harris,  20  111.  169;  Mayo  v.  Moore,  28  id.  428;  Keohane  v. 
Smith  et  al.  97  id.  156. 
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But  counsel  seem  to  seriously  contend  that  Stiger  was  not 
entitled  to  the  possession  of  this  note  after  he  had  paid  it  off, 
and,  upon  that  ground,  to  excuse  his  not  demanding  its  pro- 
duction before  making  payment.  Surely  no  one  can,  at  this 
day,  seriously  question  that  a  party  who  buys  a  piece  of  land 
incumbered  by  a  mortgage  given  to  secure  the  payment  of  a 
promissory  note,  may  pay  off  the  note,  and  thus  relieve  his 
land  from  the  incumbrance.  (See  Sheldon  on  Subrogation, 
sec.  28,  et  seq.)  When  the  note  is  paid  off,  it  needs  the  cita- 
tion of  no  authorities  to  prove  that  the  payee  or  assignee 
of  the  note  is  no  longer  entitled  to  its  possession.  Having 
received  payment,  the  authority  to  make  the  payment,  so  far 
as  he  is  concerned,  is  admitted,  and  there  can  be  no  conceiv- 
able purpose  for  which  the  payee  or  assignee  of  the  note  is 
then  longer  entitled  to  retain  its  possession.  If  the  payment 
is  made  without  any  previous  contract  between  the  party 
whose  duty  it  is  to  pay  and  the  party  paying,  solely  to  pro- 
tect the  title  of  the  latter  against  the  incumbrance  of  the 
debt,  the  latter  is,  upon  well  settled  principles,  entitled  to  be 
subrogated  to  the  rights  of  the  previous  holder  of  the  indebt- 
edness, and  to  that  end  to  the  possession  of  all  papers  relating 
thereto.  (See  Sheldon  on  Subrogation,  ut  supra;  1  Jones  on 
Mortgages,  2d  ed.  sec.  874.)  If  the  payment  is  made  pur- 
suant to  a  previous  contract  between  the  party  whose  duty  it 
is  to  pay  and  the  party  paying,  the  latter  may  be  regarded 
as  the  agent  of  the  former,  and  hence  entitled  to  receive  and 
hold  the  evidence  of  indebtedness,  after  payment,  for  his 
benefit,  as  well  as  a  voucher  for  his  own  protection.  Arbo- 
gast,  by  selling  the  land  to  Biggs  subject  to  the  trust  deed, 
authorized  Biggs,  by  necessary  implication,  to  pay  off  and 
take  up  the  note  ;  and  Biggs,  by  selling  the  land  to  Stiger,  and 
accepting  Stiger's  payment  of  the  amount  secured  by  the  trust 
deed  as  a  payment  of  so  much  purchase  money,  it  must,  on 
like  principle,  be  implied,  conferred  the  same  authority  upon 
him.     If,  therefore,  Stiger  had  paid  off  the  note  to  the  party 
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entitled  to  receive  payment,  he  would,  as  against  that  party, 
have  been  entitled  to  the  possession  of  the  note  as  a  voucher 
for  the  payment  of  that  much  purchase  money,  and  to  have 
had  it  cancelled  as  evidence  of  the  existence  of  a  lien  against 
his  land,  although,  as  between  himself  and  Arbogast,  the 
latter  might  have  been  entitled  to  the  possession  of  the  note 
after  its  cancellation.  There  can  be  no  reasonable  pretence 
that  the  trustee  is  entitled  to  hold  the  note  after  its  payment, 
for  no  duty  is  enjoined  upon  him  by  the  deed  in  that  respect. 
In  Barbour  v.  Mortgage  Co.  et  al.  102  111.  121,  we  held  that 
where  a  deed  of  trust  given  to  secure  a  debt,  was  released 
by  the  trustee  without  the  authority  of  the  party  secured, 
and  he  had  never  sanctioned  or  ratified  the  act,  a  subsequent 
incumbrancer  could  not  obtain  a  prior  lien :  but  that  if  the 
party  secured  by  the  deed  of  trust  authorized  the  trustee  to 
release  the  lien,  or  if  he  failed  at  once  to  repudiate  the  act 
of  the  trustee  in  making  the  release  without  authority,  when 
informed  of  the  fact,  and  lay  by  until  third  persons  had  ad- 
vanced large  sums  of  money  upon  the  faith  of  what  his  agent 
had  done,  he  would  be  estopped  from  repudiating  the  act  as 
authorized, — and  counsel  insist  that  ruling  is  applicable  to 
the  present  case.  The  only  persons  that  can,  in  any  sense, 
be  claimed  to  have  been  here  affected  adversely  by  the  delay 
in  bringing  this  suit,  are  Mrs.  Judith  Stiger  and  John  W. 
Stiger.  It  may  be,  if  the  complainant  had  promptly  given 
notice  of  her  rights  when  informed  of  the  payment  to  Davis, 
Stiger  would,  by  his  will,  have  made  other  and  equally  ade- 
quate provision  for  these  parties,  and  the  decree  of  the  circuit 
court  proceeds  upon  that  ground,  and  protects  their  interests. 
But  it  is  impossible  that,  had  she  given  such  notice,  Stiger 
could  have  made  better  or  more  ample  provision  for  his  re- 
siduary legatees  than  he  did,  for  the  recognition  by  him  of 
the  rights  of  Mrs.  Bent  would  have  reduced  the  residuum 
of  his  estate  by  whatever  amount  he  would,  in  consequence, 
have  given  Judith  Stiger  and  John  W.  Stiger  in  lieu  of  the 
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specific  devises  in  their  favor  in  this  land,  and  so  they  now, 
doubtless,  receive  more  than  they  would  have  received  in  that 
contingency,  but  in  any  event  they  receive  as  much. 

It  is  argued,  if  complainant  had  promptly  notified  Stiger 
of  her  rights  he  might  have  taken  steps  that  his  representa- 
tives could  not,  after  this  suit  was  commenced,  take,  to  pro- 
tect his  estate  against  loss.  There  is  no  evidence  that  Davis 
was  less  able  to  respond  for  the  amount  paid  to  him  by  Stiger 
when  this  suit  was  brought  than  he  was  in  the  spring  of 
1876,  when  Mrs.  Bent  was  first  informed  of  the  payment  to 
him,  and  no  statute  of  limitations  barred  a  suit  against  him. 
The  only  evidence  in  regard  to  his  insolvent  condition  is,  that 
he  had  failed  in  January,  1876, — the  January  preceding  the 
communication  of  the  information  to  her  in  the  spring.  And 
since  the  fact  is  unquestioned  that  Davis  did  not  surrender 
the  note  to  Stiger,  and  that  Mrs.  Bent  was  not  present,  and 
was  ignorant  of  the  transaction,  it  is  not  apparent  that  any 
matter  of  evidence  important  to  the  interests  of  the  legatees 
is  lost  by  the  death  of  Stiger. 

The  objection  that  Mrs.  Bent  was  not  called  and  exam- 
ined as  a  witness  in  her  own  behalf,  is  answered  by  the  fact 
that  she  was  incompetent  under  the  statute,  the  respondents 
appealing  being  legatees,  and  defending  as  such.  The  re- 
spondents might  have  introduced  her  as  a  witness,  but  they 
did  not  offer  to  do  so.     Kev.'  Stat.  1874,  chap.  51,  sec.  2. 

There  is  no  evidence  in  the  record  proving  that  by  reason 
of  the  peculiar  location  or  condition  of  this  land,  or  the  char- 
acter and  situation  of  the  improvements  thereon,  or  of  any 
circumstances  affecting  it,  mere  delay  in  prosecuting  com- 
plainant's suit  may  probably  have  produced  an  inequitable 
loss  or  injury  to  the  residuary  legatees  therein,  and  this  court 
is  unable  to  perceive,  of  its  own  knowledge,  how  or  why  such 
a  result  should  likely  follow.  A  court  of  equity  applies  the 
doctrine  of  laches  in  denial  of  relief  prayed,  where  the  statu- 
tory period  of  limitations  has  not  expired,  only  where,  from 
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all  the  circumstances  in  evidence,  to  grant  the  relief  to  which 
the  complainant  would  otherwise  be  entitled,  will,  presump- 
tively, be  inequitable  and  unjust,  because  of  the  delay,  to  the 
defendants. 

The  decree  is  affirmed.  ~ 

Decree  ajjirmed. 

Mr.  Justice  Scott  :     I  do  not  concur  in  this  opinion. 


William  M.  Kilgour 
v. 

Drainage  Commissioners. 

Filed  at  Ottawa  September  27,  1884.    *> 

1.  Appeal — in  suit  on  appeal  bond  in  special  assessment  proceedings — ■ 
directly  from  trial  court.  An  appeal  bond  given  on  an  appeal  to  three 
supervisors  from  a  confirmation  of  a  special  assessment  for  drainage,  being 
but  incidental  to  the  assessment  it  is  given  to  secure,  an  appeal  from  a  judg- 
ment in  an  action  on  such  bond  lies  directly  from  the  trial  court  to  this  court, 
the  same  as  if  the  suit  had  been  on  the  assessment  itself. 

2.  Measure  of  damages — in  suit  on  appeal  bond — in  the  matter  of  a 
special  assessment.  In  an  action  upon  an  appeal  bond  given  on  appeal  from 
the  confirmation  of  a  special  assessment,  the  measure  of  recovery  is  the 
amount  of  the  assessment,  and  nothing  more,  except  the  costs. 

3.  Former  recovery — as  to  recovery  upon  an  appeal  bond  given  in 
special  assessment  proceedings — and  judgment  upon  the  assessment  itself. 
A  recovery  of  the  amount  of  a  special  assessment  in  an  action  upon  an  appeal 
bond  given  on  an  appeal  from  the  assessment,  is  a  bar  to  any  other  proceed- 
ing to  collect  the  assessment.  So  a  recovery  of  the  amount  of  the  assessment 
by  judgment  against  the  land  assessed,  and  its  collection,  might  be  pleaded 
in  bar  of  a  suit  on  the  appeal  bond. 

4.  Pleading — nil  debet  to  suit  on  appeal  bond.  Nil  debet  is  not  a 
good  plea  in  an  action  on  an  appeal  bond. 

5.  Same — plea  to  action  on  appeal  bond  in  special  assessment  proceed- 
ings. In  an  action  on  an  appeal  bond  conditioned  for  the  payment  of  a 
special  assessment  in  case  the  same  is  affirmed  by  the  three  supervisors  to 
whom  the  appeal  was  taken,  the  defendant  pleaded  that  the  assessment  was 
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afterwards  set  aside  by  the  county  court,  and  so  remains  set  aside:  Held, 
that  the  plea  was  bad,  in  not  showing  any  appeal  from  the  affirmance  by  the 
supervisors,  to  the  county  court,  or  any  other  fact  showing  jurisdiction  in 
that  court  to  set  aside  the  assessment. 

6.  And  in  such  an  action  a  plea  that  the  county  court,  on  application  for 
judgment  against  the  land  assessed,  refused  judgment,  fails  to  answer  the 
breach  of  a  failure  to  pay  the  assessment  on  affirmance.  The  failure  of  the 
county  court  to  enforce  the  lien  of  the  assessment  against  the  land,  is  no 
answer  to  the  breach. 

7.  Notice — as  to  time  and  place  of  confirming  special  assessment — 
waiver  by  appeal.  And  in  such  action  a  plea  showing  a  want  of  notice  of 
the  time  and  place  of  the  meeting  of  the  commissioners  at  which  they  con- 
firmed the  assessment,  presents  no  defence.  The  appeal  cured  any  want  of 
notice  of  the  proceedings,  and  gave  the  party  an  opportunity  of  being  heard 
on  the  merits. 

8.  Cumulative  remedy — in  respect  to  collection  of  special  assessment. 
The  remedy  given  by  law  to  drainage  commissioners  of  a  town,  by  action  on 
the  bond  of  a  party  appealing  from  the  confirmation  of  a  special  assessment 
against  his  land,  where  the  same  is  affirmed,  does  not  depend  upon  their  first 
enforcing  the  lien  of  the  assessment  against  his  land.  The  remedy  against 
the  land  is  merely  cumulative,  and  a  failure  to  pursue  it  will  not  avoid  the 
personal  obligation  to  pay,  created  by  the  bond. 

9.  Drainage  law — extent  of  legislative  power  under  the  constitutional 
amendment  of  1878.  Under  the  amendment  of  the  constitution  (sec.  31, 
art.  4,)  adopted  in  November,  1878,  the  legislature  is  expressly  empowered 
to  "provide  for  the  organization  of  drainage  districts,  and  vest  the  corporate 
authorities  thereof  with  power  to  construct  and  maintain  levees,  drains  and 
ditches,"  etc.  This  grant  of  power  being  unrestricted  in  terms,  carries  with 
it,  by  implication,  all  other  powers  necessary  to  make  the  general  grant  effect- 
ive to  accomplish  the  result  intended.  As  to  the  mode  in  which  the  power 
is  to  be  exercised,  the  legislature  is  left  the  sole  judge. 

10.  Same — act  of  1879 — its  constitutionality ,  as  assuming  power  to  ap- 
point officers.  Section  71  of  the  Drainage  law  of  1879,  which  provides  that 
the  commissioners  of  highways  of  a  town  shall  also  be  drainage  commission- 
ers of  the  township,  is  not  invalid,  as  an  assumption  of  an  appointing  power 
which  the  legislature  does  not  possess,  but  is  a  valid  enactment. 

11.  Imposing  by  law  new  duties  upon  officers  merely  statutory,  already 
chosen,  is  by  no  means  the  appointment  or  selection  of  such  officers  by  the 
legislative  department. 

12.  Same— drainage  assessment  as  distinguished  from  a  tax.  The  pro- 
visions of  the  constitution  in  relation  to  taxes  have  no  application  to  the 
imposition  of  the  burdens  imposed  by  this  Drainage  act.  These  assessments 
are  not  taxes. 
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Appeal  from  the  County  Court  of  Whiteside  county ;  the 
Hon.  William  Lane,  Judge,  presiding. 

This  is  an  action  of  debt,  brought  by  the  drainage  commis- 
sioners of  Montmorency  township,  Whiteside  county,  against 
William  M.  Kilgour,  upon  an  appeal  bond  given  by  him  on 
an  appeal  to  three  supervisors  from  an  assessment  of  benefits 
upon  his  land  for  a  drain,  under  the  township  drainage  stat- 
ute of  this  State,  in  force  July  1,  1879. 

The  declaration  alleges  the  execution  and  delivery  of  the 
bond  in  perfecting  an  appeal  from  an  assessment  of  the  com- 
missioners, to  three  supervisors,  and  sets  out  in  one  of  the 
counts  the  bond  in  hcec  verba.  This  bond  recites  that  the 
commissioners  had  made  an  assessment  on  appellant's  lands 
(describing  them)  for  the  sum  of  $440  ;  that  such  assessment 
had  been  confirmed  by  the  commissioners,  and  that  appellant 
had  taken  an  appeal  from  their  decision,  to  three  supervisors 
of  the  county,  and  was  conditioned  as  follows : 

"Now,  therefore,  if  the  said  W.  M.  Kilgour  shall  pay  or 
cause  to  be  paid  to  the  said  drainage  commissioners  the 
amount  of  said  assessment,  and  all  costs  of  this  appeal  in 
case  said  assessment  shall  be  affirmed  by  said  supervisors, 
then  this  obligation  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue." 

The  declaration  alleges  the  affirmance  of  such  assessment 
by  the  supervisors ;  that  such  affirmance  was  not  appealed 
from,  but  remained  in  full  force,  and  that  the  appellant  had 
not  paid  the  amount  of  the  assessment  recited  in  the  bond. 
Appellant  filed  various  pleas,  to  all  of  which,  except  that  of 
non  est  factum,  the  court  sustained  demurrers,  and  appellant 
electing  to  stand  by  his  pleas,  the  cause  was  brought  to  trial 
on  the  issue  upon  the  plea  of  non  est  factum,  and  judgment 
rendered  in  favor  of  appellees,  from  which  this  appeal  is 
prosecuted. 
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Messrs.  Manahan  &  Ward,  and  Mr.  W.  M.  Kilgour,  for 
the  appellant : 

Section  71  of  the  Drainage  law  attempts  to  make  drainage 
commissioners  out  of  highway  commissioners  already  elected, 
and  is  an  assumption  of  an  appointing  power  the  legislature 
does  not  possess  under  our  system  of  government.  If  an 
action  for  misfeasance  or  nonfeasance  in  office,  for  a  wrong- 
ful or  fraudulent  assessment,  were  brought  against  these 
parties,  would  not  the  plea  that  they  were  never  elected  as 
assessors,  and  never  appointed  as  such  by  any  competent 
authority,  and  never  qualified  as  such  assessors,  be  a  good 
plea  ?     We  insist  it  would. 

The  third  and  fourth  pleas  specially  set  forth  that  the 
assessment,  which  is  the  condition  mentioned  in  the  bond, 
was  afterwards  by  the  county  court  set  aside  and  for  nothing 
held,  and  we  insist  that  the  assessment,  whether  legal  or  not, 
having  been  set  aside  by  competent  authority,  there  is  no 
reason  to  urge  for  the  payment  of  the  penalty  in  the  bond. 

The  amendment  to  the  constitution  of  1S70  is  as  follows: 

"Sec.  31.  The  General  Assembly  may  pass  laws  permit- 
ting the  owners  of  lands  to  construct  drains,  ditches  and 
levees,  for  agricultural,  sanitary  or  mining  purposes,  across 
the  lands  of  others,  and  provide  for  the  organization  of  drain- 
age districts,  and  vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees,  drains  and  ditches, 
and  to  keep  in  repair  all  drains,  ditches  and  levees  heretofore 
constructed  under  the  laws  of  this  State,  by  special  assess- 
ments upon  the  property  benefited  thereby." 

This  section  considered  as  standing  alone,  might  be  urged 
as  giving  the  authority  claimed ;  but  with  it  must  be  consid- 
ered and  construed  section  9,  of  article  9,  entitled  "Kevenue, " 
which  is  still  in  force  as  part  of  the  constitution,  and  which 
provides  that  "for  all  other  corporate  purposes  all  municipal 
corporations  may  be  vested  with  authority  to  assess  and  col- 
lect taxes,  but  such  taxes  shall  be  uniform  in  respect  to  per- 
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sons  and  property  within  the  jurisdiction  of  the  body  imposing 
the  same."  This  section  is  still  in  force  as  part  of  the  con- 
stitution, and  as  such  qualifies  section  31,  under  the  head 
"Miscellaneous,"  which  is  the  amendment,  and  requires  that 
the  taxes  in  the  jurisdiction  shall  be  uniform.  To  comply 
with  this  provision  of  section  9,  article  9,  the  assessment  of 
these  drainage  commissioners  would  have  to  be  reviewed  by 
the  State  Board  of  Equalization,  and  no  provision  is  made 
in  the  Drainage  act  for  that  purpose. 

Messrs.  Bennett  &  Green,  for  the  appellees : 

This  suit  not  relating  to  the  revenue,  but  being  simply  an 
action  upon  a  contract,  no  appeal  lies  directly  to  this  court. 
The  plea  of  nil  debet  is  clearly  bad  when  the  suit  is  on  an 
appeal  bond,  as  has  been  held  by  this  court.  King  v.  Ram- 
sey, 13  111.  619;  Mix  v.  The  People,  SQ  id.  329;  Caldwell  v. 
Richmond,  64  id.  30. 

The  third  plea  is  plainly  insufficient.  The  pleader  does 
not  set  forth  with  precision  how  the  court  obtained  jurisdic- 
tion to  act  upon  the  assessment,  or  in  what  suit  or  proceed- 
ing such  assessment  was  set  aside, — whether  the  same  was 
at  law,  in  chancery  or  probate,  or  who  were  the  parties  to  it, 
or  whether  there  were  any  parties  at  all.  And  besides,  the 
plea  is  not  a  full  answer  to  the  undertaking  of  appellant,  as 
set  forth  in  the  bond.  Qidncy  Coal  Co.  v.  Hood,  77  111.  68 ; 
Mix  v.  The  People,  86  id.  330. 

The  fifth  plea  states  with  more  precision  the  defence  at- 
tempted to  be  set  up  in  the  fourth.  It  sets  up  substantially 
a  refusal  of  the  county  court,  when  application  was  made  to 
enforce  the  lien  of  this  assessment  upon  the  lands  by  the 
usual  tax  sale,  to  render  judgment  against  these  lands,  and 
order  them  sold.  There  are  no  facts  averred  in  the  plea 
showing  that  the  court  had  any  jurisdiction  to  act  upon  the 
assessment,  or  the  action  of  the  supervisors,  in  any  other 
way  than  refusing  judgment   to  enforce  the  lien  upon  the 
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lands.  This  plea  does  not  answer  the  breach  assigned  upon 
the  bond.  "The  condition  of  the  bond  is  to  pay  the  amount 
of  the  assessment  in  case  it  shall  be  affirmed  by  the  super- 
visors ; "  and  it  is  no  answer  to  such  breach  to  aver  that  the 
county  court  refused  to  render  judgment  against  the  lands  to 
enforce  the  lien  of  the  assessment  upon  them.  The  commis- 
sioners had  a  right  to  rely  upon  the  bond  as  a  security  for 
the  payment  of  the  assessment.  The  remedy  by  a  sale  of 
the  land  at  tax  sale  was,  after  the  giving  of  the  bond,  merely 
cumulative,  and  in  no  way  interfered  with  the  personal  obli- 
gation on  the  bond.      The  People  v.  Stahl,  101  111.  346. 

The  fifth  plea  is  plainly  bad,  for  the  reason  that  the  bond 
recites  the  assessment  and  its  confirmation.  The  demurrer 
admits  this,  and  appellant  is  estopped  thereby.  Arnott  v. 
Friel,  50  111.  174 ;  Courson  v.  Browning,  78  id.  210 ;  Smith 
v.  Whittaker,  11  id.  417;  Herrick  v.  Swartwout,  72  id.  340; 
Albee  v.  The  People,  22  id.  533 ;  Crisman  v.  Mathias,  1  Scam. 
148. 

The  sixth  plea  avers  want  of  notice  of  meeting  of  the  com- 
missioners. This  plea  is  bad,  because  it  is  no  answer  to  the 
breach  assigned  in  the  declaration ;  is  defective  in  form,  the 
same  being  double,  and  wanting  in  precision ;  and  further- 
more, the  want  of  notice  is  waived  by  the  appearance  of  ap- 
pellant, and  his  appeal.  (Hohmann  v.  Eiterman,  83  111.  92 ; 
Gilkerson  v.  Scott,  76  id.  509.)  It  has  also  been  adjudicated, 
and  can  not  be  raised  collaterally.  The  People  ex  vel.  v.  Bris- 
lin,  80  111.  423  ;  Andrews  v.  The  People  ex  rel.  83  id.  529. 

The  seventh  plea  is  intended  to  present  a  constitutional 
question  as  to  the  power  of  the  legislature  to  enact  that  the 
highway  commissioners  of  a  township  should  also  be  drain- 
age commissioners.  There  is  no  prohibition  in  the  constitu- 
tion against  conferring  other  powers  and  duties  upon  officers 
already  chosen.  Such  instances  are  numerous.  But  by  mak- 
ing the  bond  to  these  commissioners  by  their  corporate  name, 
appellant  is  estopped  to  dispute  their  corporate  capacity. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

A  preliminary  question  is  presented  by  the  motion  of  appel- 
lees— whether  an  appeal  lies  in  this  case  directly  to  this  court. 
It  is  insisted  that  the  matters  involved  in  this  action  do  not 
relate  to  the  revenue,  but  that  the  enforcement  of  a  contract 
is  all  that  is  embraced  in  the  suit.  We  can  not  accede  to 
this  view.  While  it  is  true  that  the  action  is  brought  upon 
appellant's  appeal  bond  given  on  his  appeal  from  a  special 
assessment  upon  his  land,  yet  the  sum  actually  recoverable 
in  this  form  of  action  is  the  amount  of  the  assessment,  and 
nothing  more,  except  the  costs.  The  appeal  bond  is  but  in- 
cidental or  collateral  to  the  assessment  it  was  given  to  secure. 
It  matters  not  whether  the  money  is  collected  on  the  assess- 
ment or  on  the  bond.  The  character  of  the  fund  will  be  the 
same  in  either  case,  and  becomes  a  part  of  the  funds  of  the 
corporation  devoted  to  certain  public  purposes,  as  much  so  as 
a  school  or  road  tax.  There  can  be  no  doubt  that  a  recovery 
of  the  assessment  in  this  case  by  the  sale  of  the  lands  assessed 
would  be  a  bar  to  a  suit  on  the  appeal  bond,  the  same  as  a 
discharge  of  the  bond  by  payment  would  bar  an  application 
for  judgment  on  the  assessment. 

The  demurrer  was  properly  sustained  to  the  plea  of  nil 
debet.  Such  a  plea  is  bad  in  an  action  on  an  appeal  bond. 
King  et  al.  v.  Ramsey,  13  111.  619;  Caldwell  v.  Richmond,  64 
id.  30 ;   Mix  v.  The  People,  86  id.  329. 

The  third  plea  is,  "that  he  (defendant)  ought  not  to  be 
charged  with  the  said  debt  by  virtue  of  the  supposed  writing 
obligatory,  because  he  says  that  the  said  assessment  in  said 
declaration  was  afterwards,  to-wit,  etc.,  set  aside  by  the  county 
court  of  said  Whiteside  county,  and  that  said  assessment  since 
has  remained,  and  now  is  set  aside,  annulled,  and  for  nothing 
held,"  etc.  This  plea  is  no  answer  to  the  declaration.  The 
condition  of  the  bond  is  the  payment  of  the  assessment  in 
case  of  its  affirmance  by  the  three  supervisors  to  whom  the 
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appeal  was  taken,  and  the  plea  fails  to  show  any  appeal  from 
the  supervisors  to  the  county  court,  so  as  to  authorize  that 
court  to  set  aside  the  assessment,  nor  does  the  plea  in  any  way 
show  jurisdiction  in  the  county  court  to  act  in  this  regard. 

The  fourth  plea  fails  to  answer  the  breach  alleged, —  a 
failure  to  pay  the  assessment  on  its  affirmance  by  the  super- 
visors. The  refusal  of  the  county  court  to  render  judgment 
against  the  land  to  enforce  the  lien  of  the  assessment,  is  no 
answer  to  the  breach.  A  suit  may  be  maintained  upon  an 
appeal  bond  given  on  appeal  from  a  judgment  against  land 
for  taxes,  for  a  breach  of  the  condition  to  prosecute  the  appeal 
with  effect,  notwithstanding  the  remedy  against  the  land  re- 
mains unexhausted.  In  such  case  the  obligee  may  pursue 
either  remedy  he  chooses.  [Mix  et  at.  v.  The  People,  use,  etc. 
86  111.  329.)  The  remedy  against  the  land  is  merely  cumu- 
lative, and  a  failure  to  pursue  it  does  not  avoid  the  personal 
obligation  to  pay,  created  by  the  bond.  The  People  v.  Stahl, 
101  111.  316. 

The  fifth  plea  is,  that  the  defendant  had  no  notice  of  the 
time  and  place  of  the  meeting  of  the  commissioners  when  and 
where  they  confirmed  such  assessment,  and  did  not  appear. 
The  sixth  plea  avers  want  of  notice  of  the  meeting  of  the 
commissioners.  The  appeal  cured  any  want  of  notice  of  the 
proceedings,  and  gave  appellant  a  chance  of  being  heard,  and 
a  right  to  a  trial  on  the  merits.  Hohmann  v.  Eiterman,  83 
111.  92 ;   Gilkerson  v.  Scott,  76  id.  509. 

The  seventh  plea  sets  up  that  plaintiffs  were  elected  com- 
missioners of  highways  in  and  for  the  town  of  Montmorency, 
before  the  said  statute  constituting  them  drainage  commis- 
sioners became  a  law,  and  that  said  plaintiffs  have  not  been 
elected  or  appointed  such  commissioners  of  highways  since 
the  passage  of  said  law ;  that  said  plaintiffs  were  never  elected 
or  appointed  as  such  drainage  commissioners,  nor  did  they, 
or  any  of  them,  ever  take  any  other  or  further  oath,  or  file 
any  other  bond.     This  plea  is  intended  to  present  the  consti- 
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tutional  question  as  to  the  power  of  the  legislature  to  enact 
that  the  highway  commissioners  of  a  township  should  also 
be  drainage  commissioners  of  the  township.  It  is  contended 
that  section  71  of  the  Drainage  law  is  invalid,  as  an  assump- 
tion of  an  appointing  power  which  the  legislature  does  not 
possess.  We  do  not  think  the  constitutional  objection  to  the 
section  is  well  taken,  but,  on  the  contrary,  think  it  is  a  valid 
enactment.  Under  the  amendment  of  the  constitution,  (sec- 
tion 31,  article  4,)  adopted  in  November,  1878,  the  legislature 
is  expressly  empowered  to  "provide  for  the  organization  of 
drainage  districts,  and  vest  the  corporate  authorities  thereof 
with  power  to  construct  and  maintain  levees,  drains  and 
ditches,"  etc.  This  general  grant  of  power  being  unrestricted 
in  terms,  carries  with  it,  by  necessary  implication,  all  other 
powers  necessary  to  make  the  general  grant  effective,  and  to 
accomplish  the  results  intended.  As  to  the  mode  in  which 
this  power  is  to  be  exercised,  the  legislature  is  left  the  sole 
judge.  Numerous  instances  might  be  referred  to  in  which 
the  legislature  has  imposed  new  duties  upon  officers  already 
elected,  where  the  duties  of  such  officers  are  not  fixed  by  the 
constitution,  and  the  constitutionality  of  such  enactments 
would  seem  to  be  unquestionable.  Imposing  by  law  new 
duties  upon  officers  merely  statutory,  already  chosen,  is  by 
no  means  the  appointment  or  selection  of  such  officers  by  the 
legislative  department.  The  provisions  of  the  constitution  in 
relation  to  taxes  have  no  application  to  the  imposition  of  the 
burdens  imposed  by  this  act.  These  assessments  are  not 
taxes.  It  is  a  special  regulation,  whereby  an  owner  is  re- 
quired to  pay  for  benefits  specially  conferred  upon  his  land. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Syllabus. 

Robert  Black 

v. 

The  Wabash,  St.  Louis  and  Pacific  Railway  Company. 

Filed  at  Springfield.  September  27,  1884. 

1.  Carries — reasonableness  of  special  contract  limiting  liability.  A 
stipulation  in  a  shipping  contract,  voluntarily  and  understanding^  entered 
into  by  a  shipper  of  live  stock  for  transportation,  that  in  consideration  of  a 
reduced  rate  no  claim  for  damages  accruing  to  the  shipper  shall  be  allowed 
or  paid  by  the  carrier,  or  sued  for  in  any  court,  unless  a  claim  for  such  loss 
or  damage  shall  be  made  in  writing,  verified  by  the  affidavit  of  the  shipper  or 
his  agent,  and  delivered  to  the  general  freight  agent  of  the  carrier,  at  his  office, 
within  five  days  from  the  time  such  stock  is  removed  from  the  cars,  will  be 
binding  upon  the  shipper,  and  is  not  void  as  being  contrary  to  any  law  or  to 
public  policy. 

2.  Contract — executed  in  ignorance  of  its  terms — when  it  is  binding. 
Where  a  party  of  mature  years  and  sound  mind,  being  able  to  read  and  write, 
without  any  imposition  or  artifice  to  throw  him  off  his  guard,  deliberately 
signs  a  written  agreement  without  informing  himself  of  the  nature  of  its 
contents,  he  will  nevertheless  be  bound  by  it,  for  the  reason  the  law  will  not 
permit  him  to  allege,  as  a  matter  of  defence,  his  ignorance  of  that  which  it 
was  his  duty  to  know,  particularly  when  the  means  of  information  are  within 
his  immediate  reach,  and  he  neglects  to  avail  himself  of  them. 

3.  In  an  action  by  the  shipper  of  stock  against  a  railway  company  to  recover 
damages  for  negligence  and  delay  in  transportation,  and  a  special  written  or 
printed  contract  is  set  up  to  defeat  the  action  for  a  non-compliance  with  its 
terms  and  conditions,  the  shipper  will  have  the  right  to  show  the  circum- 
stances under  which  he  executed  the  same,  when  he  claims  he  was  purposely 
misled  by  the  defendant's  agent  and  induced  to  sign  the  same  without  having 
time  to  examine  the  contents,  under  the  fraudulent  assurance  that  it  was  only 


4.  Evidence — latitude  on  cross-examination.  In  a  suit  against  a  rail- 
way company  as  a  carrier,  to  recover  damages  for  a  loss  from  negligence  and 
delay  in  the  transportation  of  freight,  a  special  contract  of  shipment  was  set 
up  in  bar,  which  was  executed  in  consideration  of  reduced  rates,  as  was 
claimed  by  the  defendant,  and  which  the  plaintiff  claimed  was  signed  by  him 
under  the  fraudulent  assurance  it  was  only  a  pass,  just  as  the  train  was  start- 
ing to  leave,  when  he  had  no  time  to  read  the  same.  The  defendant's  station 
agent  was  permitted  to  testify  that  $33.50  was  the  schedule  rate  per  car  for 
the  shipment  of  stock.  On  cross-examination  the  plaintiff  asked  him  if  the 
company  had  ever  received  that  amount  for  a  car  of  freight  between  the  same 
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points,  and  also  this  question:  "Did  you  tell  him  (plaintiff)  when  he  came 
for  the  cars  at  $25,  he  would  have  to  sign  any  contract  relieving  the  company 
from  liability?" — to  which  the  court  sustained  objections:  Held,  that  under 
the  latitude  of  cross-examination  both  questions  were  clearly  proper,  and  that 
the  court  erred  in  ruling  otherwise. 

5.  Same — res  gestce.  On  the  question  whether  a  shipper's  contract  was 
fairly  and  understandingly  executed  by  the  shipper,  or  whether  he  was  in- 
duced to  sign  the  same  without  examination,  under  the  false  assurance  of  a 
station  agent  that  it  was  only  a  pass,  the  agent,  on  his  examination  in  chief, 
stated  certain  of  his  declarations  to  the  shipper,  made  at  the  time  and  relat- 
ing to  the  signing  of  the  alleged  contract.  On  cross-examination  an  objec- 
tion was  sustained  to  this  question:  "Did  you  tell  Black  (the  shipper)  what 
it  was  when  you  had  him  sign  it?"  Held,  that  the  court  erred  in  its  ruling, 
and  that  everything  that  was  said  or  done  at  the  time  by  either  of  the  parties 
relating  to  the  signing,  was  a  part  of  the  res  gestae,,  and  was  proper  to  be 
elicited  on  cross-examination. 

6.  Same — of  the  party's  right  to  have  the  whole  of  a  conversation. 
Where  a  party  proves,  by  its  agent,  the  declaration  of  the  latter  made  at  the 
time  of  the  signing  of  a  contract,  the  validity  of  which  was  being  questioned, 
it  is  clearly  the  right  of  the  other  party,  on  cross-examination,  to  call  out  all 
that  was  said  at  the  same  time  on  the  same  subject. 

7.  Same — in  rebuttal.  Where  a  special  written  contract  is  set  up  in  de- 
fence, the  execution  of  which  is  claimed  to  have  been  fraudulently  obtained, 
and  the  defendant  proves  by  his  agent  what  was  said  and  done  at  the  time  it 
was  signed,  it  is  error  to  refuse  to  allow  the  plaintiff,  in  rebuttal,  to  give  his 
version  of  the  same  matters. 

8.  Same — on  question  whether  a  special  contract  was  made  for  shipment. 
Where  it  was  a  question  whether  a  special  contract  for  the  transportation  of 
live  stock  was  fairly  and  understandingly  signed,  or  procured  fraudulently, 
the  shipper  was  asked,  "What,  if  anything,  was  said  about  that  being  a  special 
contract  with  you  at  that  time?"  and  also,  "Was  this  paper  introduced  in 
evidence,  in  the  contract  you  made  to  ship  the  stock  by  the  railroad  company 
to  Chicago?" — to  both  of  which  questions  the  court  sustained  objections: 
Held,  that  the  court  erred  in  excluding  the  questions. 

9.  Same — parol  evidence  as  to  manner  of  execution  of  contract.  Parol 
evidence  is  admissible  to  impeach  the  validity  of  a  written  instrument.  Such 
evidence  is  not  proper  to  change  the  terms  of  a  written  agreement,  but  the 
circumstances  under  which  its  execution  is  procured  may  be  shown,  for  the 
purpose  of  showing  whether  the  paper  ever  became  a  contract,  or  not.  That 
a  contract  exists  must  be  shown  by  parol,  and  the  proof  of  such  existence 
may  be  attacked  by  proof  that  the  execution  of  the  document  is  a  nullity,  as 
having  been  procured  by  duress,  or  by  fraud,  etc. 

10.  Where  a  plaintiff  contended  that  a  verbal  understanding  between  him 
and  a  railroad  station  agent  was  the  contract,  and  the  only  one,  under  which 
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he  made  a  shipment,  and  that  an  instrument  signed  by  him  and  the  agent 
was  executed  on  his  part  under  the  belief  that  it  was  a  mere  pass  over  the 
road,  and  that  belief  was  induced  by  the  conduct  and  misrepresentation  of 
the  agent,  while  the  defendant  insisted  that  the  instrument  was  a  valid  and 
binding  agreement,  affording  the  only  evidence  of  the  contract  between  it 
and  the  plaintiff,  it  was  held,  that  it  was  a  matter  of  proof  which  theory  was 
correct,  and  that  the  only  way  of  establishing  the  truth  or  falsity  of  either 
hypothesis  was  by  showing  what  passed  between  the  parties. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  DeWitt 
county;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  the  appellant : 

A  common  carrier  can  only  make  such  contracts  exempting 
itself  from  responsibility  as  are  reasonable  in  the  eye  of  the 
law ;  and  the  reasonableness  of  each  contract  must  depend 
upon  the  circumstances  of  the  case  in  which  it  is  to  be  con- 
strued. Lawson  on  Contracts  of  Carriers,  sec.  29 ;  Rice  v. 
Railway  Co.  63  Mo.  314;  Transportation  Co.  v.  Corn  forth,  3 
Col.  2S0 ;  Railroad  Co.  v.  Lockwood,  17  Wall.  357. 

The  exemption  clause  in  the  contract  is  unreasonable,  and 
does  not  bar  the  action.  Rice  v.  Railway  Co.  63  Mo.  314; 
Oxley  v.  Railway  Co.  65  id.  629. 

Appellee  having  received  actual  notice  within  a  reasonable 
time,  and  promised  to  investigate  the  claim,  is  estopped  from 
insisting  on  want  of  form  or  limitation  of  time.  Rice  v.  Rail- 
way Co.  63  Mo.  310  ;  Oxley  v.  Raihvay  Co.  65  id.  634;  Noyes 
v.  Insurance  Co.  4  Zabr.  447  ;  Clark  v.  Insurance  Co.  6  Cush. 
342 ;  Peacock  v.  Insurance  Co.  1  Bosw.  338  ;  Bartlett  v.  In- 
surance Co.  46  Maine,  500 ;    Risinger  v.  Cheney,  2  Gilm.  84. 

A  common  carrier  can  not,  by  special  contract  or  other- 
wise, limit  its  common  law  liability  for  loss  or  damage  occa- 
sioned by  the  negligence  of  itself  or  its  agents  or  employes. 
1  Addison  on  Torts,  (Wood's  ed.)  716-731 ;  2  Wait's  Actions 
and  Defences,  44-46 ;  Wharton  on  Negligence,  sec.  589 ; 
Cooley  on  Torts,  640,  684,  685 ;  Lawson  on  Contracts  of 
23—111  III. 
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Carriers,  chap.  2,  p.  24 ;  Railroad  Co.  v.  Lockwood,  17  Wall. 
357;  Bank  of  Kentucky  v.  Express  Co.  3  Otto,  174;  Railroad 
Co.  v.  Waters,  41  111.  73 ;  Oppenheimer  v.  Express  Co.  69  id. 
62 ;  Railroad  Co.  v.  Wilcox,  84  id.  239 ;  Boskowitz  v.  Express 
Co.  93  id.  523 ;  Express  Co.  v.  A'oimte,  8  Wall.  342 ;  For/c 
County  v.  Railroad  Co.  3  id.  107;  Kuter  v.  Railroad  Co.  1 
Biss.  35;  Manufacturing  Co.  v.  Railroad  Co.  id.  377;  Fuller 
v.  Talbot,  23  111.  357 ;  Transportation  Co.  v.  Neivhall,  24  id. 
466  ;  Railroad  Co.  v.  Montgomery,  39  id.  335  ;  Railroad  Co. 
v.  Owens,  53  id.  391 ;  Railroad  Co.  v.  McClellan,  54  id.  58 ; 
Railroad  Co.  v.  /SV^a,  66  id.  471 ;  Railroad  Co.  v.  Saivyer,  69 
id.  285;  Railroad  Co.  v.  Thompson,  71  id.  434;  Transporta- 
tion Co.  v.  Kahn,  76  id.  520 ;  Railroad  Co.  v.  Hamilton,  id. 
393 ;  Railroad  Co.  v.  Cmtis,  80  id.  324. 

The  trial  court  erred  in  refusing  to  let  appellant  prove  that 
this  pretended  contract  was  unfairly,  if  not  fraudulently,  ob- 
tained ;  that  it  was  not  the  contract  on  which  the  shipment 
was  made ;  in  holding  that  the  appellee  would  not  be  liable 
for  "actual"  negligence;  in  modifying  some  of  appellant's 
instructions  and  refusing  others,  and  in  giving  for  appellee 
the  instructions  it  did ;  and  the  Appellate  Court  erred  in 
affirming  the  judgment  of  the  trial  court. 

Messrs.  Brown  &  Kirby,  for  the  appellee: 

The  clause  of  the  contract  by  which  appellant  agreed  to 
give  notice  of  any  loss  he  might  sustain,  is  reasonable  and 
valid.  Railroad  Co.  v.  Munson,  19  111.  136;  Railway  Co.  v. 
Wilcox,  84  id.  239 ;  Despatch  Co.  v.  Bolles,  80  id.  473 ;  Ar- 
nold v.  Railroad  Co.  83  id.  273 ;  Hutchinson  on  Carriers, 
sec.  218:  Railroad  Co.  v.  Black,  11  Bradw.  65;  Express  Co. 
v.  Caldwell,  21  Wall.  264 ;  Lee  v.  Railroad  Co.  5  H.  &  N. 
867 ;  Wharton  on  Negligence,  sec.  587 ;  Lewis  v.  Railroad 
Co.  5  H.  &  N.  867;  Rice  v.  Railway  Co.  63  Mo.  314;  Oxley 
v.  Railway  Co.  65  id.  629;  Wolf  v.  Telegraph  Co.  62  Pa.  St. 
83 ;    Young  v.  Telegraph  Co.  34  N.  Y.  390 ;    York  County  v. 
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Railway  Co.  3  Wall.  107  ;  Goggin  v.  Railway  Co.  12  Kan.  416  ; 
Bankord  v.  Railroad  Co.  34  Md.  197;  Insurance  Co.  v.  Scam- 
mon,  100  111.  644. 

Appellant  can  not  avoid  the  contract  because  he  failed  to 
read  it.  Railroad  Co.  v.  Hale,  2  Bradw.  160  ;  Grace  v.  Adams, 
100  Mass.  505. 

The  letters  from  the  general  freight  agent  do  not  show 
a  waiver  of  the  right  to  have  proper  notice  of  the  claim. 
Lintner  v.  Millikin,  47  111.  178  ;  White  v.  Martland,  71  id.  250  ; 
Ogden  v.  Kirby,  79  id.  555 ;    Jordan  v.  Easter,  2  Bradw.  73. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  the  appellant, 
Robert  Black,  to  the  June  term,  1882,  of  the  DeWitt  circuit 
court,  against  the  Wabash,  St.  Louis  and  Pacific  Railway 
Company,  the  appellee,  to  recover  damages  for  alleged  negli- 
gence in  the  carriage  and  transportation  of  a  lot  of  beef  cattle 
belonging  to  the  appellant,  from  Midland  City,  in  said  De  WTitt 
county,  to  the  Union  Stock  Yards,  in  Cook  county,  resulting, 
as  is  claimed,  in  the  loss  of  several  head  of  the  cattle,  and 
serious  injury  to  the  others.  The  cause  was  tried  before  the 
court  and  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
defendant.  On  appeal  to  the  Appellate  Court  for  the  Third 
District  the  judgment  of  the  circuit  court  was  affirmed,  and 
the  case  is  now  before  us  for  review. 

The  errors  assigned  upon  the  record,  and  relied  on  for  a 
reversal,  question  the  rulings  of  the  trial  court  in  the  admis- 
sion and  exclusion  of  testimony,  and  in  the  giving,  refusing 
and  modifying  of  instructions.  In  order  to  a  proper  under- 
standing of  the  questions  thus  raised,  it  will  be  necessary  to 
advert,  in  a  general  way,  to  the  leading  facts  in  the  case,  as 
well  as  to  the  opposing  theories,  upon  which  the  case  was  tried. 

The  appellant,  being  a  farmer  and  shipper  of  stock,  in  the 
latter  part  of  June,  1881,  called  on  Cicero  Lane,  the  station 
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agent  of  appellee  at  Midland  City,  for  the  purpose  of  making 
arrangements  for  shipping  a  lot  of  cattle  and  hogs  from  that 
place  to  Chicago,  over  appellee's  road.  The  agent  informed 
him  that  at  present  rates  the  cars  would' cost  him  $33.50  per 
car,  (or,  as  appellant  states  it,  $30  per  car,)  but  at  the  same 
time  promised  him  he  would  try  to  get  him  better  rates. 
Accordingly,  on  the  first  of  July,  or  thereabouts,  the  agent 
informed  him  the  company  had  made  a  lower  rate,  and  that 
he  could  then  ship  his  stock  at  $25  per  car.  In  pursuance 
of  this  understanding,  the  appellant,  on  the  6th  day  of  the 
following  month,  loaded  his  stock,  consisting  of  ninety-four 
head  of  cattle  and  fifty-five  head  of  hogs,  in  cars  furnished 
by  appellee,  then  standing  on  its  tracks  at  Midland  City. 
After  the  stock  was  loaded,  and  a  short  time  before  the  train 
moved  off,  Lane,  the  station  agent,  came  to  appellant  and 
told  him  he  had  better  go  to  the  office  and  sign  his  passes, 
which  he  did.  The  passes  referred  to  were,  in  fact,  a  written 
agreement,  in  duplicate,  between  the  company  and  appellant, 
containing  the  terms  and  conditions  upon  which  the  stock 
then  in  the  cars  was  to  be  shipped,  the  same  having  already 
been  signed  by  Lane  on  behalf  of  the  company.  Appellant 
testifies  this  agreement  was  signed  by  him  in  duplicate,  on 
presentation  by  the  agent,  without  any  knowledge  of  the  real 
character  of  its  contents,  and  the  evidence  shows  one  copy 
of  it  was  retained  by  appellant  and  the  other  forwarded  by 
Lane  to  the  general  freight  agent  of  the  company  at  St.  Louis. 
As  appellant  claims,  on  the  arrival  of  the  train  at  Chicago, 
and  before  he  had  an  opportunity  of  examining  the  contract, 
an  agent  of  the  company  came  round  and  took  it  up,  and  has 
since  had  exclusive  possession  of  it. 

The  ultimate  question  upon  which  this  case  hinges  is, 
whether  appellant,  under  the  circumstances,  is  concluded  by 
the  provisions  of  the  contract  in  question.  The  appellant, 
in  presenting  the  case  to  the  trial  court,  simply  showed  the 
time  and  place  of  the  shipment  of  the  stock,  and  the  price 


Black  v.  W.,  St.  L.  &  P.  Ey.  Co.  357 

Opinion  of  the  Court. 

to  be  paid  for  the  cars  used  for  that  purpose,  without  devel- 
oping the  existence  of  the  special  contract.  He  then  offered 
testimony  tending  to  show  the  loss  and  injury  to  the  cattle 
were  occasioned  by  the  negligence  and  delay  of  the  company 
in  their  transportation,  and  thereupon  rested.  To  meet  the 
case  thus  made  by  appellant,  appellee  offered  testimony  tend- 
ing to  negative  the  charge  of  negligence  on  the  part  of  the 
company,  and  also  put  in  evidence  the  special  contract  above 
mentioned,  which  contains,  among  others,  the  following  stipu- 
lation : 

"Tenth — In  consideration  of  the  rate  aforesaid,  it  is  farther 
agreed  that  no  claim  for  damages  which  may  accrue  to  the 
party  of  the  second  part  under  this  contract,  shall  be  allowed 
or  paid  by  the  party  of  the  first  part,  or  sued  for  in  any  court 
by  the  party  of  the  second  part,  unless  a  claim  for  such  loss 
or  damage  shall  be  made  in  writing,  verified  by  the  affidavit 
of  the  party  of  the  second  part,  or  his  or  their  agent,  and 
delivered  to  the  general  freight  agent  of  the  party  of  the  first 
part,  at  his  office  in  the  city  of  St.  Louis,  within  five  (5)  days 
from  the  time  said  stock  is  removed  from  said  cars." 

It  is  conceded  appellant  failed  to  give  notice  to  appellee's 
general  freight  agent  at  the  city  of  St.  Louis,  of  the  loss  and 
damage  to  the  stock,  within  the  time  or  in  the  manner  required 
by  the  above  stipulation.  It  is  claimed,  however,  by  appel- 
lant, first,  that  the  stipulation  in  question  is  an  unreasonable 
attempt  on  the  part  of  the  company  to  limit  its  common  law 
liability,  not  warranted  by  public  policy,  and  that  for  that 
reason  it  is  inoperative  and  void ;  and  second,  that  admitting 
it  to  be  prima  facie  valid,  it  is  nevertheless,  by  reason  of  the 
circumstances  under  which  it  was  obtained,  not  binding  upon 
the  appellant. 

With  respect  to  the  first  branch  of  the  proposition  we  have 
no  hesitancy  in  holding  that  a  stipulation  like  this,  when  vol- 
untarily and  understanding^  entered  into  by  the  shipper,  is 
binding  upon  him.    The  manifest  object  of  such  a  provision  is 
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to  force  those  claiming  to  be  damaged  by  the  carrier's  negli- 
gence, to  promptly  present  their  claims  for  adjustment  while 
the  facts  and  circumstances  upon  which  they  are  based  are 
fresh  in  the  memories  of  parties  and  witnesses,  and  to  prevent 
being  harassed  or  imposed  upon  by  dishonest  claimants.  We 
see  nothing  improper  in  requiring  such  claims  to  be  verified 
by  affidavit. 

The  second  branch  of  the  proposition  is  not  so  free  from 
difficulty.  A  contract,  ex  vi  termini,  implies  the  assent  of  two 
or  more  minds  to  the  same  proposition.  It  follows,  therefore, 
if  one  sign  a  written  instrument  containing  mutual  stipula- 
tions between  himself  and  another,  without  any  knowledge 
of  its  contents,  there  will  not  be  in  fact,  in  the  strict  sense  of 
the  term,  a  contract  between  them,  though  in  a  legal  sense 
there  may  be.  Where  a  party  of  mature  years  and  sound 
mind,  being  able  to  read  and  write,  without  any  imposition  or 
artifice  to  throw  him  off  his  guard,  deliberately  signs  a  written 
agreement  without  informing  himself  as  to  the  nature  of  its 
contents,  he  will  nevertheless  be  bound,  for  in  such  case  the 
law  will  not  permit  him  to  allege,  as  matter  of  defence,  his 
ignorance  of  that  which  it  was  his  duty  to  know,  particularly 
where  the  means  of  information  are  within  his  immediate 
reach,  and  he  neglects  to  avail  himself  of  them.  Applying 
this  elementary  principle  to  the  case  in  hand,  it  was  clearly  the 
duty  of  appellant  to  have  examined  the  contract  in  question, 
and  fully  advised  himself  as  to  its  contents,  before  signing  it ; 
and  if,  by  a  failure  to  perform  this  duty,  he  has  sustained  an 
injury,  he  must  suffer  the  consequences,  unless  such  failure 
was  occasioned  by  the  fraud  or  artifice  of  appellee, — and  this, 
we  understand,  appellant  claims  was  the  case. 

Whether  appellant  was  purposely  misled  and  thrown  off 

iis  guard  by  appellee,  and  thereby  induced  to  sign  the  con- 
•act  in  question,  upon  the  hypothesis  it  was  a  mere  pass 
over  appellee's  road,  as  is  claimed  was  the  case  by  appel- 
lant's counsel,  is  a  question  which  the  trial  court  seems  to 
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have  ignored  and  studiously  kept  from  the  consideration  of 
the  jury.  This  is  clearly  shown,  both  from  the  instructions 
of  the  court  and  its  exclusion  of  testimony  bearing  upon  the 
question.  Indeed,  the  rulings  of  the  trial  court  seem  to  have 
been  highly  technical,  and  altogether  unfavorable  to  the  ap- 
pellant. Even  upon  cross-examination,  where  great  latitude 
is  generally  allowed,  the  reins  appear  to  have  been  very  tightly 
drawn,  as  is  shown  by  the  following  rulings :  The  station 
agent  having  been  permitted  to  state,  against  the  objection 
of  appellant,  that  $33.50  was  the  schedule  rate  per  car  for 
the  shipment  of  stock  from  Midland  City  to  Chicago,  at  the 
elate  of  this  transaction,  was  asked,  on  cross-examination, 
if  the  company  had  ever  received  that  amount  for  a  car  of 
freight  from  Midland  City  to  Chicago,  and,  on  objection,  the 
question,  strange  to  say,  was  ruled  improper.  The  follow- 
ing cross-question  propounded  to  this  witness  was  also  ruled 
improper:  "Did  you  tell  him  (appellant)  when  he  came  for 
them  (the  cars)  at  $25,  he  would  have  to  sign  any  contract 
releasing  the  company  from  liability  ?"  Both  the  above  ques- 
tions, under  the  latitude  of  cross-examination,  were  clearly 
proper,  and  the  court  erred  in  ruling  otherwise.  The  errone- 
ous ruling  of  the  court,  however,  so  far  as  the  last  two  ques- 
tions are  concerned,  is  cured  by  the  answers  of  the  witness, 
for  notwithstanding  they  were  ruled  improper,  the  witness 
proceeded  to  and  did  fully  answer  them,  so  that  the  appel- 
lant was  not  at  all  prejudiced  by  the  ruling. 

With  respect  to  the  signing  of  the  contract,  the  station 
agent  testified  as  follows :  "I  don't  know  whether  the  cattle 
were  all  loaded  or  not  when  the  contract  was  signed.  I  don't 
remember  when  the  train  started.  I  went  up  to  the  pens  and 
told  him  to  sign  the  contract,  and  that  would  pass  him. 
I  can't  say  positive  whether  I  told  him  to  come  down  and 
sign  his  passes.  I  don't  remember  that  I  called  it  a  contract 
when  I  asked  him  to  sign  it.  When  Black  came  down  to  sign 
it,  the  cars  were  loaded,  as  well  as  I  recollect. "     Having  made 
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this  statement,  the  witness  was  then  asked,  on  cross-examina- 
tion, the  following  question :  "Did  you  tell  Black  what  it  was 
when  you  had  him  sign  it?" — which,  on  objection,  was  held 
by  the  court  improper,  and  the  plaintiff  excepted.  As  the 
witness  had  stated,  on  his  examination  in  chief,  certain  decla- 
rations of  his  own,  made  at  the  time,  and  relating  to  the 
signing  of  the  alleged  contract,  it  was  clearly  the  right  of 
appellant,  on  cross-examination,  to  call  out  all  that  was  said 
at  the  same  time  on  the  same  subject.  Under  the  circum- 
stances of  this  case,  everything  that  was  said,  or  done  at  the 
time  by  either  of  the  parties,  relating  to  the  signing  of  the 
contract,  was  a  part  of  the  res  gestce,  and  was  proper  to  be 
called  out  on  cross-examination,  and  it  was  therefore  clearly 
error  to  disallow  the  question. 

The  appellant  having  been  called  as  a  witness,  in  rebuttal, 
to  give  his  version  of  what  occurred  before  and  at  the  time 
of  signing  the  contract  in  question,  was  asked  the  following 
questions,  namely:  "What,  if  anything,  was  said  about  that 
being  a  special  contract  with  you  at  that  time?"  "Was  this 
paper  (introduced  in  evidence)  the  contract  you  made  to  ship 
the  stock  by  the  Wabash  Railroad  Company  to  Chicago?" — 
both  of  which  questions  the  court  held  improper,  and  refused 
to  allow  them  to  be  answered.  Upon  what  principle  the  court 
permitted  the  agent  of  appellee  to  testify  as  to  all  the  matters 
here  inquired  after,  and  yet  absolutely  closed  the  mouth  of 
appellant  on  the  same  subject,  is  difficult  to  conceive.  For 
instance,  when  Lane  was  on  the  stand,  counsel  for  appellee, 
referring  to  the  written  contract  relied  on  as  a  defence  in  the 
case,  asked  the  witness  this  question:  "Was  this  the  con- 
tract on  which  the  cattle  were  shipped?"  and  the  court,  on 
objection  being  made,  held  the  question,  as  it  should  have 
done,  proper ;  yet  when  appellant  is  asked  substantially  the 
same  question,  he  was  not,  as  we  have  just  seen,  permitted 
to  answer  it.  We  are  aware  of  no  rule  of  law  that  permits 
such  a  diversity  of  ruling  in  the  same  case. 
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It  may  be,  the  court,  in  so  studiously  and  vigilantly  sup- 
pressing and  keeping  from  the  jury  all  that  was  attempted 
to  be  shown  by  appellant  as  to  what  was  said  or  passed  be- 
tween the  parties  either  before  or  at  the  time  of  signing  the 
agreement,  supposed  it  was  merely  applying  the  general  prin- 
ciple that  parol  evidence  is  not  admissible  for  the  purpose  of 
changing  the  terms  of  a  written  instrument ;  but  if  so,  the 
court  was  clearly  laboring  under  a  misapprehension.  The 
object  of  the  excluded  evidence  was  not  to  change  the  terms 
of  an  agreement  which  was  admitted  to  have  a  valid  exist- 
ence, but  rather  to  show  that  by  reason  of  the  circumstances 
under  which  it  was  obtained,  it  was,  in  legal  effect,  no  agree- 
ment at  all.  It  is  just  as  well  settled  by  the  authorities  that 
parol  evidence  is  admissible  to  impeach  the  validity  of  an  in- 
strument, as  it  is  that  such  evidence  will  not  be  heard  merely 
for  the  purpose  of  changing  or  varying  its  terms.  (Abbott 
on  Trial  Evidence,  294;  Kerr  on  Fraud  and  Mistake,  388.) 
It  is  well  said  by  Wharton,  in  his  work  on  Evidence,  section 
931 :  "Before  the  rules  excluding  parol  testimony  to  vary 
documents  can  be  applied,  we  must  determine  a  document 
legally  exists.  That  it  exists  must  be  shown  by  parol,  and 
the  proof  of  such  existence  may  be  attacked  by  proof  that 
the  execution  of  the  document  was  a  nullity,  having  been 
coerced  by  duress,  or  elicited  by  fraud,"  etc.  The  well  recog- 
nized doctrine,  here  so  clearly  and  forcibly  announced,  was 
especially  applicable  to  this  case.  There  were,  as  is  gener- 
ally the  case,  two  distinct  and  opposing  theories  upon  which 
it  was  being  tried.  The  plaintiff  was  proceeding  upon  the 
hypothesis  that  the  verbal  understanding  reached  between 
appellant  and  the  station  agent,  about  the  first  of  July,  when 
the  latter  informed  him  that  he  could  furnish  him  the  cars 
at  $25  a  car,  was  the  contract,  and  only  contract,  under 
which  the  shipment  was  made ;  that  the  instrument  signed 
by  himself  and  the  agent  was  executed  on  his  part  under  the 
belief  that  it  was  a  mere  pass  over  appellee's  road,  and  that 
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this  belief  was  induced  by  the  conduct  and  misrepresentation 
of  the  agent  of  appellee.  The  case,  on  the  other  hand,  was 
tried  upon  the  theory  that  the  instrument  in  question  is  a 
valid  and  binding  agreement,  and  as  such  affords  the  only 
evidence  of  the  contract  between  them  for  the  transportation 
and  carriage  of  the  cattle, — that  all  prior  and  cotemporaneous 
declarations  and  statements  of  the  parties  were  merged  in 
the  written  agreement.  Now,  whether  the  one  or  the  other 
of  these  theories  was  true,  was  clearly  a  matter  of  proof,  and 
the  only  way  of  establishing  the  truth  or  falsity  of  either 
hypothesis  was  by  showing  just  what  passed  between  the 
parties.  This  the  court  refused  to  permit,  and  we  think  it 
was  error,  for  which  the  case  should  be  reversed. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  reverse  the 
judgment  of  the  circuit  court,  and  remand  the  cause  for 
further  proceedings  in  conformity  with  this  opinion. 

Judgment  reversed. 

Mr.  Justice  Walker,  dissenting  in  part : 

I  am  unable  to  concur  in  that  part  of  the  opinion  which 
holds  that  the  company  may  contract  to  relieve  itself  from 
liability  within  less  than  the  statutory  period  for  a  bar.  It 
is,  in  my  judgment,  opposed  to  public  policy  to  permit  a  rail- 
road company  to  impose  in  its  shipping  contract  a  condition 
that  a  shipper  suffering  loss  shall  prepare,  swear  to  and 
serve  a  notice  of  the  loss  on  an  agent  of  the  company  in  a 
distant  city  in  another  State.  It  virtually  places  the  shipper 
at  the  mercy  of  the  company.  It  may  fix  the  charges  when 
stock  is  shipped  without  such  a  contract,  at  an  oppressive 
rate,  and  stock  shipped  under  such  a  contract,  at  a  fair  and 
reasonable  rate,  and  give  the  shipper  his  choice.  If  the  rate 
charged  when  there  is  no  such  contract,  is  double  or  treble 
that  when  made  under  such  a  contract,  then  the  shipper  is 
virtually  compelled  to  enter  into  such  a  contract.     By  such 
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means  these  bodies  have  the  power  to  compel  all  shippers 
to  submit  to  such  and  almost  any  terms  they  may  impose. 
Power  to  make  such  contracts,  if  sanctioned,  is  liable  to  great 
abuse,  and,  in  many  cases,  to  oppression  and  injustice.  The 
legislature  has,  in  its  wisdom,  and  in  promotion  of  the  gen- 
eral welfare,  prescribed  the  period  of  limitation  of  the  various 
actions,  and  I  hold  that  parties  are  not  capable  of  contracting 
to  shorten  the  period,  or  to  impose  hard  and  unreasonable 
terms,  before  the  party  suffering  loss  can  avail  of  the  provi- 
sions of  the  statute.  I  therefore  dissent  to  that  portion  of 
the  opinion  in  this  case. 

Mr.  Justice  Scott,  also  dissenting. 


Chicago,  Eock  Island  and  Pacific  Kail  way  Company 

v. 
Oliver  N.   Smith. 

Filed  at  Ottawa  November  17,  1884. 

1.  Eight  of  way — grant — incidents  to  the  grant  as  connected  with 
use  intended.  The  owner  of  a  twenty-acre  lot  being  desirous  of  the  con- 
struction of  a  railroad  over  the  same,  made  a  deed  to  the  railroad  company, 
reciting  that  "in  consideration  of  the  premises  and  sixty  dollars,"  he  granted, 
"for  the  purpose  of  constructing  a  railroad,  and  for  all  purposes  connected 
with  the  construction  and  use  of  said  railroad, "  the  right  of  way  for  the  same, 
one  hundred  feet  wide,  through  the  lot  and  other  property,  "to  have,  hold 
and  enjoy  the  land  described,  with  the  appurtenances,  unto  the  said"  grantee 
"and  its  assigns,  forever,  for  all  uses  and  purposes,  or  in  any  way  connected 
with  the  construction,  preservation,  occupation  and  enjoyment  of  said  rail- 
road, "  with  a  proviso  for  a  reversion  in  case  the  same  should  cease  to  be  used 
for  railroad  purposes:  Held,  that  as  the  casting  of  smoke,  cinders,  ashes, 
sparks  of  fire,  and  the  shaking  of  the  soil,  upon  other  parts  of  the  lot,  was  a 
necessary  incident  of  the  railroad,  and  inseparable  from  the  running  of  trains 
upon  the  railroad,  the  right  to  do  these  acts  passed  to  the  grantee  and  its 
successors,  by  necessary  implication  from  the  express  grant. 

2.  Where  anything  is  granted,  all  the  means  to  attain  it,  and  all  the  fruits 
and  effects  of  it,  are  granted  also,  by  presumption  of  law,  and  will  pass  in- 
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elusive,  together  with  the  thing,  by  the  grant  of  the  thing  itself,  without  the 
words  cum  pertinentiis,  and  any  like  words. 

3.  A  mere  conveyance  of  part  of  a  tract  of  land  may  not  give  the  grantee 
the  right  to  make  any  use  of  the  part  granted  which  will  injuriously  affect 
the  remaining  portion,  but  when  the  grant  is  expressed  to  be  for  a  particular 
use,  neither  the  grantor  nor  one  claiming  under  him  can  object  to  such  use, 
and  recover  damages  resulting  therefrom. 

4.  Same — as  to  increased  uses — whether  embraced  in  grant.  The  grant 
of  a  right  of  way  over  his  land  by  a  party,  to  a  railway  company,  "for  all  uses 
and  purposes,  or  in  any  way  connected  with  the  construction,  preservation, 
occupation  and  enjoyment  of  said  railroad,"  is  broad  enough  to  embrace  all 
uses  for  railroad  purposes,  however  much  increased,  and  by  any  other  com- 
panies authorized  by  law.  If  such  grantee  company  consolidates,  according 
to  law,  with  other  companies,  and  thereby  greatly  increases  the  use  of  the 
right  of  way,  the  owner,  or  his  grantee,  of  adjoining  lots  can  not  recover 
damages  caused  by  such  increased  use. 

5.  Where  a  person  conveys  a  right  of  way  over  his  land,  it  will  be  con- 
clusively presumed  that  all  the  damages  to  the  balance  of  the  land,  past, 
present  and  future,  were  included  in  the  consideration  paid  him  for  his  con- 
veyance, the  same  as  an  assessment  of  damages  on  a  condemnation  would  be 
presumed  to  embrace. 

6.  Eminent  domain — requisites  of  the  petition  for  condemnation — as 
to  specifying  the  extent  and  character  of  the  use.  It  is  not  necessary  that 
a  petition  for  the  condemnation  of  a  right  of  way  over  a  tract  of  land  for  a 
railroad  should  state  the  petitioner's  purposes  fully  and  completely,  giving 
the  number  of  tracks,  and  a  purpose  to  allow  other  companies  to  use  the 
same.  It  is  sufficient  for  the  petition  to  show,  generally,  that  the  land  is 
needed  for  railroad  purposes. 

7.  Same  —  measure  of  damages  —  present  and  prospective.  Where  a 
right  of  way  is  condemned  for  public  use  over  a  tract  of  land,  the  owner  will 
be  entitled  to  compensation  not  only  for  the  value  of  the  land  taken,  but  also 
for  all  damages  to  the  residue  of  the  tract,  past,  present  and  future,  which 
the  public  use  may  thereafter  reasonably  produce. 

8.  Recording  daw — record  of  deed— notice  to  subsequent  purchaser. 
The  record  of  a  deed  from  the  owner  of  land  granting  a  right  of  way  over  the 
same,  one  hundred  feet  wide,  for  any  and  all  railroad  purposes,  the  use  for 
which  purposes  injuriously  affects  other  portions  of  the  land  adjoining  the 
right  of  way,  is  notice  to  any  subsequent  purchaser  of  adjoining  lots,  of  the 
prior  grantee's  rights,  and  such  purchaser  will  occupy  no  better  position  than 
his  vendor  or  grantor. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 
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This  was  an  action  on  the  case,  brought  by  Oliver  N.  Smith, 
against  the  Chicago,  Rock  Island  and  Pacitic  Railway  Com- 
pany, to  recover  for  damages  from  the  operation  of  its  rail- 
road. The  declaration  avers  that  the  plaintiff  is  the  owner  in 
fee  of  lot  10,  of  Tillotson's  subdivision  of  that  part  of  lot  11 
lying  west  of  the  Chicago  and  Rock  Island  railroad ;  that  the 
premises  were  of  the  value  of  $5000,  and  used  by  plaintiff 
as  a  residence ;  that  the  defendant's  railroad  tracks  whose 
operation  is  complained  of,  were'constructed  January  1,  1879, 
for  use  as  a  switching  point,  and  have  been  so  used  since ; 
that  in  the  operation  of  the  same,  the  defendant  has  unlaw- 
fully, unjustly  and  injuriously  caused  and  permitted  to  be 
thrown  and  deposited  upon  the  plaintiff's  property,  divers 
large  quantities  of  smoke,  cinders,  soot,  ashes,  sparks  of  fire, 
and  other  noxious  and  injurious  substances;  that  the  soil  is 
shaken,  and  that  the  walls  of  his  dwelling  are  cracked.  The 
plaintiff  further  avers,  that  said  railroad  tracks  and  switches 
have  been  constructed,  maintained  and  operated  in  such  close 
proximity  to  plaintiff's  property,  that  necessarily,  by  reason 
of  such  operation  in  the  ordinary  and  usual  way  of  operating 
a  steam  railway  for  the  purposes  for  which  it  was  constructed 
and  maintained  and  operated,  there  has  been  cast  upon  his 
property  the  substances  complained  of. 

Except  upon  the  question  of  damages,  the  facts  as  stated 
below  appear  by  stipulation  of  the  parties. 

The  Rock  Island  and  La  Salle  railroad  was  incorporated 
by  the  General  Assembly,  February  27,  181:7.  Its  charter 
authorized  the  company  to  construct,  and  during  its  con- 
tinuance to  maintain  and  continue,  a  railroad,  with  single  or 
double  track,  and  with  such  appendages  as  might  be  deemed 
necessary  for  the  convenient  use  of  the  same.  February  7, 
1S51,  the  act  of  incorporation  was  amended,  and  the  Chicago 
and  Rock  Island  railroad  created,  with  the  same  powers  and 
privileges.  August  20,  1866,  the  Chicago  and  Rock  Island 
railroad  became,  by  consolidation  with  the  Chicago,  Rock 
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Island  and  Pacific  railroad  of  Iowa,  merged  into  the  consoli- 
dated corporation  known  as  the  Chicago,  Eock  Island  and 
Pacific  Eailroad  Company,  which  latter  corporation,  on  June 
2,  IS  SO,  became,  by  consolidation  with  various  other  corpo- 
rations, the  Chicago,  Eock  Island  and  Pacific  Eailway  Com- 
pany, and  vested  with  all  the  corporate  and  other  franchises, 
rights  and  privileges  of  each  of  its  constituents.  The  Chicago 
and  Eock  Island  railroad  acquired  title  to  its  right  of  way 
whose  use  is  complained  of,  in  1851,  by  deed  from  F.  Burcky 
and  wife,  to  said  company,  which  deed  was  recorded  Novem- 
ber 3,  1851.  Burcky,  the  then  owner  of  the  whole  of  lot  11, 
"being  desirous  for  the  construction  of  said  railroad,  "and 
in  consideration  of  the  premises  and  $60,  granted,  "for  the 
purpose  of  constructing  a  railroad,  and  for  all  purposes  con- 
nected with  the  construction  and  use  of  said  railroad,"  the 
right  of  way  for  the  same,  one  hundred  feet  wide,  through 
lot  11,  and  other  property  in  Cook  county,  "to  have,  hold 
and  enjoy  the  land  described,  with  the  appurtenances,  unto 
the  said  grantee  and  its  assigns,  forever,  for  all  uses  and 
purposes,  or  in  any  way  connected  with  the  construction, 
preservation,  occupation  and  enjoyment  of  said  railroad," 
with  a  provision  that  if  the  grantee  or  its  assigns  should 
"cease  permanently  to  use  said  railroad  so  to  be  constructed, 
and  the  same  should  be  abandoned,  so  as  not  to  be  continued 
over  said  premises,"  the  land  granted  should  revert  to  the 
grantor.  Subsequently,  that  portion  of  lot  11  lying  west  of 
the  railroad  was  subdivided  into  lots.  October  1,  1873,  the 
plaintiff  went  into  possession  of  one  of  these  lots  (10)  under 
a  deed  from  the  Tillotsons,  who  made  the  subdivision.  The 
railroad  was  there  when  he  bought.  He  thinks  that  there 
were  at  that  time  two  main  tracks  and  one  side-track.  The 
company's  first  main  track  was  laid  upon  this  right  of  way 
in  the  summer  of  1852,  and  has  existed  since.  Other  tracks 
have  been  built  upon  the  right  of  way,  but  at  what  time, 
except  as  to  the  two  westerly  side-tracks,  does  not  appear. 
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These  two  were  built  within  five  years  next  before  the  com- 
mencement of  this  action.  All  the  tracks  are  within  the 
limits  of  the  right  of  way  conveyed  by  said  deed,  and  are 
owned,  operated  and  controlled  by  the  defendant. 

The  defendant  filed  a  plea  of  the  general  issue,  and  of  the 
five,  and  twenty  years  statutes  of  limitation. 

The  plaintiff  upon  the  trial  claimed  for  damages  from  the 
increased  traffic  upon  the  two  main  tracks,  and  from  the 
operation  of  the  railway  upon  the  two  westerly  side-tracks. 
As  to  damages,  he  testified  that  cinders,  ashes  and  smoke 
are  deposited  upon  the  property,  and  go  into  the  house  when 
the  doors  and  windows  are  open ;  that  there  is  a  vibration  or 
a  jarring  when  a  train  passes;  that  the  end  of  the  house 
next  the  railroad  track  has  been  plastered  over  twice ;  that 
when  the  mason  put  on  the  second  coat,  he  told  him  to  put 
in  plenty  of  hair,  "so  that  it  would  not  fall  off  again,  which 
he  did ; "  that  within  the  last  three  or  four  years  they  have 
had  to  dry  clothes  in  the  house. 

There  was  a  trial  by  the  court  without  a  jury ;  a  finding 
for  $350  damages ;  motions  for  new  trial  and  in  arrest  of 
judgment  made  and  overruled,  and  exceptions  taken.  Judg- 
ment was  entered,  which  was  affirmed  by  the  Appellate  Court 
for  the  First  District,  and  the  defendant  took  this  appeal  to 
this  court,  the  required  certificate  having  been  made. 

Mr.  Thos.  F.  Withrow,  and  Mr.  J.  C.  Hutchins,  for  the 
appellant : 

Burcky's  deed  conveys  the  right  of  way,  with  the  appurten- 
ances, forever,  for  all  purposes  connected  with  the  construc- 
tion, preservation,  occupation  and  enjoyment  of  the  same,  for 
railway  purposes,  and  therefore  no  right  of  action  vests  in  any 
subsequent  purchaser  of  any  portion  of  lot  11,  for  any  result 
flowing  from  the  prudent  operation  of  the  railway.  The  grant 
is  to  be  taken  most  strongly  against  the  grantor.  Middleton 
v.  Pritchard,  3  Scam.  510;   Dunjea  v.  Mayor,  62  N.  Y.  592. 
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Any  prohibition  upon  the  use  of  the  thing  granted  is  void. 
Craig  v.  Wells,  11  N.  Y.  315. 

The  grant  of  a  thing  carries  with  it,  impliedly,  whatever  is 
necessary  for  enjoying  the  same.  Touchstone,  89  ;  2  Black- 
stone's  Commentaries,  36  ;  Aiken  v.  Boardman,  2  Mete.  457  ; 
Johnson  v.  Jordan,  id.  234 ;  New  Ipswich  Factory  v.  Batch- 
elder,  3  N.  H.  190;  Hodden  v.  Shoutz,  15  111.  581;  Fitch  v. 
Johnson,  104  id.  121. 

The  deed  has  the  same  effect  as  a  condemnation,  in  which 
all  past,  present  and  future  damages  are  assessed.  Mills 
on  Eminent  Domain,  sec.  216 ;  1  Sutherland  on  Damages, 
191 ;  3  id.  433 ;  Railroad  Co.  v.  Henry,  79  111.  290 ;  Rail- 
road Co.  v.  McKinley,  64  id.  338 ;  Railroad  Co.  v.  Railroad 
Co.  67  id.  143,  and  96  id.  274. 

The  damages  assessed  will  be  held  to  include  all  such  dam- 
age to  the  residue  of  the  land  as  results  from  the  reasonable 
use  of  the  improvement,  past,  present  and  future.  Railroad 
Co.  v.  Loeh,  S  Bradw.  627 ;  Railroad  Co.  v.  Carpenter,  14  111. 
191 ;  Jones  v.  Railroad  Co.  68  id.  380  ;  Railroad  Co.  v.  Henry, 
79  id.  290;  Mix  v.  Railway  Co.  67  id.  319;  Railroad  Co.  v. 
Birbeck,  70  id.  20S ;  Railroad  Co.  v.  McKinley,  64  id.  338. 

As  to  the  right  to  apply  the  road  to  additional  uses  con- 
nected with  the  business,  etc.,  of  the  road,  see  Railroad  Co. 
v.  Dryden,  11  Kan.  186;    Telegraph  Co.  v.  Rich,  19  id.  517. 

The  conveyance  operates  as  a  complete  release  of  all  dam- 
ages. Railroad  Co.  v.  Cox,  91  111.  500;  Conwell  v.  Railroad 
Co.  81  id.  232. 

The  plaintiff  in  this  case,  inasmuch  as  the  railroad  was  in 
operation  when  he  purchased,  can  not  recover,  because  the 
damages  therefrom  are  presumed  to  have  been  considered 
by  him.  Railroad  Co.  v.  Co?nbs,  10  Bush,  393;  Fowle  v. 
Railroad  Co.  112  Mass.  334;  Town  of  Troy  v.  Railroad  Co. 
3  Foster,  33 ;  Railroad  Co.  v.  Maker,  91  111.  312 ;  Railroad 
Co.  v.  Loeb,  8  Bradw.  627 ;  City  of  Morrison  v.  Hinkson,  87 
111.  587 ;  Railway  Co.  v.  McLaughlin,  77  id.  279.  . 
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Mr.  H.  0.  McDaid,  for  the  appellee : 

If  this  strip  of  land  had  been  condemned,  and  the  purposes 
were  stated  fully  and  completely  in  the  petition,  so  as  to 
apprise  the  owner  of  the  number  of  tracks,  and  that  petitioner 
wished  to  permit  other  railroads  to  operate  its  tracks,  it  would 
have  acquired  the  right  to  operate  its  road  carefully  and 
prudently,  forever,  without  liability  for  further  damages  ;  but 
unless  such  uses  were  clearly  specified,  any  excess  or  differ- 
ence would  render  it  liable  for  the  increased  burden.  Rail- 
road Co.  v.  Kidder,  21  111.  131 ;  Railroad  Co.  v.  Mitchell,  47 
id.  165;  Railroad  Co.  v.  Birkett,  62  id.  165. 

Burcky's  deed  did  not  convey  an  interest  in  other  lands. 
Railroad  Co.  v.  Cox,  91  111.  505. 

The  effect  of  a  grant  of  a  right  of  way  upon  which  to  con- 
struct a  railroad,  does  not  give  a  right  to  use  the  property  so 
as  to  injure  another,  and  applies  to  a  grantor,  and  in  favor 
of  a  remote  grantee,  as  well  as  to  a  stranger.  The  grantor 
by  his  deed  never  contemplated  the  permitting  of  the  use  of 
this  right  of  way  to  other  corporations,  so  as  to  throw  in- 
creased burdens  on  the  remainder  of  the  tract.  Railroad  Co. 
v.  Cox,  91  111.  505;  Tillotson  v.  Smith,  32  N.  H.  90;  Wash- 
burn on  Easements,  (3d  ed.)  343. 

Anything  that  passes  as  an  appurtenance  must  be  in  esse, 
and  touch  or  depend  upon  the  principal  estate  at  the  execu- 
tion and  delivery  of  the  grant  thereof.  Washburn  on  Ease- 
ments, 35,  51 ;  Swazey  v.  Brooks,  34  Vt.  451 ;  Dunkle  v. 
Railroad  Co.  4  Foster,  489;   Tabor  v.  Bradley,  18  N.  Y.  109. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

For  the  determination  of  this  case  we  find  that  we  need 
but  to  consider  the  one  question  of  the  effect  of  the  deed  of 
Burcky,  made  by  him  to  the  railroad  company,  although 
other  questions  have  been  urged  before  us. 

The  right  of  way  upon  which  the  railroad  tracks  in  ques- 
tion are  laid,  was  granted  through  lot  11,  containing  twenty 
24—111  III. 


370  C,  E.  I.  &  P.  Ey.  Co.  v.  Smith. 

Opinion  of  the  Court. 

acres,  by  Burcky,  the  then  owner  of  the  whole  of  the  lot,  for 
the  purpose  of  constructing  a  railroad  upon  it,  and  to  be  held 
and  enjoyed  forever,  for  all  the  uses  and  purposes  in  any 
way  connected  with  the  construction,  preservation,  occupa- 
tion and  enjoyment  of  the  railroad.  So  precisely  was  the 
grant  for  this  very  purpose,  and  none  other,  that  there  was 
express  provision  that  cesser  of  use  for  such  purpose  should 
make  the  land  granted,  revert  to  the  grantor.  The  casting 
of  smoke,  cinders,  ashes,  sparks  of  fire,  and  the  shaking  of 
the  soil,  (the  thing  complained  of)  upon  lot  11,  outside  of  the 
one  hundred  feet  right  of  way,  was  a  necessary  incident  of  the 
operation  of  the  railroad.  Beiug  such,  and  inseparable  from 
the  running  of  trains  upon  the  railroad,  it  was  consented 
to,  permitted  and  authorized  by  Burcky,  for  a  compensation 
paid  to  him,  by  the  deed  which  he  made  containing  the  grant. 
The  deed  did  not,  in  express  terms,  give  such  consent,  per- 
mission and  authority,  but  it  did  so  by  necessary  impli- 
cation, in  that  the  acts  complained  of  were  the  necessary 
incident  and  accompaniment  of  that  which  was  granted  by 
the  deed, — they  resulted  necessarily  in  the  carrying  into 
effect  the  main  grant.  It  is  abundantly  settled  that  what  the 
law  expressly  authorizes  to  be  done  can  not  be  complained  of 
as  a  public  nuisance,  and  we  do  not  perceive  how  any  more 
can  a  private  nuisance  be  predicated  of  that  which  the  indi- 
vidual affected  by  it  has,  for  value  paid  to  him,  consented  to 
and  authorized  to  be  done. 

As  to  the  right  to  cast  these  substances  complained  of,  upon 
plaintiff's  land,  being  given  by  implication  by  the  Burcky  deed, 
we  find  it  laid  down  by  Blackstone,  2  Com.  36 :  "For  when 
*  the  law  doth  give  anything  to  one,  it  giveth,  impliedly,  what- 
soever is  necessary  for  enjoying  the  same."  And  in  Touch- 
stone, 89:  "When  anything  is  granted,  all  the  means  to 
attain  it,  and  all  the  fruits  and  effects  of  it,  are  granted  also, 
and  shall  pass  inclusive,  together  with  the  thing,  by  the  grant 
of  the  thing  itself,  without  the  words  cum  pertinentiis,  or  any 
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such  like  words."  In  Aiken  v.  Boardman,  2  Mete.  463,  we 
find  the  rule  thus  expressed :  "A  grant  being  made  for  a 
valuable  consideration,  it  shall  be  presumed  that  the  grantor 
intended  to  convey,  and  the  grantee  expected  to  receive,  *the 
full  benefit  of  it,  and  therefore  that  the  grantor  not  only  con- 
veyed the  thing  specifically  described,  but  all  other  things,  so 
far  as  it  was  in  his  power  to  pass  them,  which  were  necessary 
to  the  enjoyment  of  the  thing  granted."  And  see  Matter  of 
City  of  Buffalo,  68  N.  Y.  172  ;  Johnson  v.  Jordan,  2  Mete.  210. 

We  regard  the  deed  from  Burcky,  for  the  public  use  of  this 
railroad,  as  having  the  same  effect  upon  the  rights  of  the  par- 
ties, with  respect  to  lot  11,  that  a  condemnation  of  the  same 
land  for  such  public  use  would  have  had, — the  one  being  a 
voluntary  conveyance  made  for  a  public  use,  and  the  other 
amounting  to  a  statutory  conveyance  for  such  use.  Had  this 
right  of  way  been  acquired  by  condemnation,  Burcky  would 
have  had  made  to  him  compensation  for  the  value  of  the  strijD 
of  land  one  hundred  feet  wide  taken,  and  also  an  assessment 
of  all  the  damages  to  the  residue  of  lot  11  to  result  from  the 
operation  of  the  railroad.  The  rule  is,  that  the  appraise- 
ment of  damages  in  a  case  of  condemnation  embraces  all 
past,  present  and  future  damages  which  the  improvement 
may  thereafter  reasonably  produce.  Mills  on  Eminent  Do- 
main, sec.  216,  and  cases  cited;  Chicago  and  Alton  R.  R.  Co. 
v.  Springfield  and  Northwestern  R.  R.  Co.  67  111.  142 ;  Keiths- 
burg  and  Eastern  R.  R.  Co.  v.  Henry,  79  id.  290. 

It  follows,  that  had  the  railroad  company  condemned  this 
right  of  way  as  against  Burcky,  who  was  the  owner  of  the 
whole  tract,  no  recovery  could  have  been  had  for  the  damages 
here  sued  for.  They  would  have  been  included  in  the  assess- 
ment of  damages  made  on  the  condemnation,  and  whether 
in  fact  included  or  not,  they  would  be  conclusively  presumed 
to  have  been  included.  The  same  result,  we  conceive,  follows 
from  Burcky's  voluntary  conveyance  of  the  right  of  way.  It 
is  to  be  presumed  that  the  contingent  damages  to  the  residue 
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of  the  lot  which  might  arise  from  the  prudent  operation  of  the 
railroad,  were  taken  into  account  in  fixing  the  price.  (See 
No?ris  v.  Vermont  Central  R.  R.  Co.  28  Vt.  99,  and  Conwell 
v.  Railroad  Co.  81  111.  233.)  And  herein  would  seem  to  be 
found  sufficient  answer  to  the  position  of  appellee's  counsel 
that  the  whole  effect  of  Burcky's  deed  must  be  confined  to 
the  one  hundred  feet  wide  strip  of  land  which  it  conveys  by 
metes  and  bounds,  and  can  have  no  extra-territorial  opera- 
tion, so  as  to  give  sanction  to  injuriously  affecting  any  land 
of  the  grantor  outside  of  the  one  hundred  feet  strip.  In  a 
case  of  condemnation  there  certainly  would  have  followed  the 
right  to  thus  injuriously  affect  the  residue  of  a  tract  of  land 
of  which  a  portion  had  been  taken,  without  liability  for  dam- 
age, and  the  result  from  Burcky's  deed  we  hold  to  be  the 
same. 

The  case  is,  put  by  appellee's  counsel  that  a  simple  con- 
veyance of  land  in  fee  simple,  without  any  reference  to  its 
use,  would  not  authorize  the  injuriously  affecting  of  any  other 
land,  and  it  then  is  asked  if  it  can  be  claimed  that  when  a 
less  estate  than  a  fee  is  granted,  a  greater  effect  results  than 
if  a  fee  is  granted.  The  fallacy  appears  obvious.  A  mere 
conveyance  of  a  tract  of  land  might  not  give  to  the  grantee 
the  right  to  make  any  use  of  it  which  would  injuriously  affect 
any  other  land,  for  the  law  would  attach  the  same  condition 
as  in  general  exists  with  respect  to  the  holding  of  all  land, — 
that  the  owner  shall  so  use  it  as  not  to  produce  injury  to 
another ;  but  in  the  case  before  us  there  is  the  grant  for  this 
very  use  itself  which  will  injuriously  affect  other  land,  and 
for  no  other  use.  The  deed  permits  and  authorizes  the  inju- 
rious use  for  a  consideration  paid,  thus  making  the  difference 
between  the  cases  supposed,  in  their  application  to  this  case, 
of  the  denial  of  an  injurious  use  of  land  and  the  permitting 
of  the  injurious  use. 

With  respect  to  the  effect  of  a  condemnation,  which  has 
been  remarked  upon,  it  is  suggested  by  appellee's  counsel 


C,  K.  I.  &  P.  Ey.  Co.  v.  Smith.  373 

Opinion  of  the  Court. 

tliat  in  order  to  such  effect  the  petition  for  condemnation 
should  have  stated  its  purposes  fully  and  completely;  that 
it  should  have  described  the  number  of  the  tracks,  and  that 
the  company  wished  to  permit  other  railroad  companies  to 
operate  its  tracks,  etc.  We  do  not  understand  that  to  have 
been  necessary,  or  that  more  was  required  in  this  regard  than 
that  the  petition  should  show  that  the  land  was  needed  for 
railroad  purposes.  But  without  respect  to  what  may  be  neces- 
sary in  a  petition  for  condemnation,  the  language  of  this  deed 
is  broad  enough  to  Cover  any  manner  of  use  for  railroad  pur- 
poses, and  without  limitation  as  to  the  company. 

But  it  is  said  there  are  here  increased  uses  of  the  right  of 
way,  in  respect  of  which  plaintiff  may  recover ;  that  the  deed 
of  Burcky  was  made  to  the  Chicago  and  Bock  Island  com- 
pany, and  that  the  present  contention  arises  upon  the  result 
of  the  operation  of  the  Chicago,  Bock  Island  and  Pacific 
Bailway  Company,  a  corporation  formed  by  uniting  several 
other  railroad  companies,  and  that  it  could  not  have  been 
within  the  intention  of  the  grant  to  permit  divers  other  rail- 
road companies,  under  the  license  of  the  Chicago  and  Bock 
Island  company,  to  enter  upon  this  right  of  way  and  assert 
rights  of  easement  in  this  land.  Permission  to  the  use  by 
other  companies,  and  consolidations  with  other  companies, 
are  both  authorized  by  statute.  In  dealing  with  the  corpo- 
ration, Burcky  must  be  held  to  have  had  in  contemplation 
the  possible  exercise  of  such  corporate  rights,  and  to  have 
contracted  with  reference  thereto.  As  before  observed,  the 
language  of  the  grant  was  most  broad  and  unlimited.  It 
was  to  hold  and  enjoy  the  right  of  way  "forever,  for  all  uses 
and  purposes,  or  in  any  way  connected  with  the  construction, 
preservation,  occupation  and  enjoyment  of  said  railroad." 
We  think  all  uses  of  the  railroad  for  railroad  purposes,  how- 
ever much  increased,  and  by  whomever,  which  are  authorized 
by  law,  must  be  held  to  come  within  the  terms  and  inten- 
tion of  the  grant.     Burcky  being  the  owner  of  the  whole  of 
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lot  11  at  the  time  of  the  making  of  his  deed,  and  his  deed 
being  duly  recorded,  it  was  notice  of  the  grantee's  rights  to 
any  subsequent  purchaser  of  a  portion  of  the  lot;  and  such 
subsequent  purchaser,  or  one  acquiring  a  subsequent  interest, 
would  not,  it  is  hardly  necessary  to  remark,  stand  in  any 
better  situation  with  regard  thereto  than  would  Burcky  him- 
self had  he  continued  to  be  the  owner  of  the  whole  and  were 
the  plaintiff  in  the  suit. 

Several  propositions  of  law  were  asked  by  both  parties.  It 
follows,  from  what  has  been  said,  that  so  far  as  they  related 
to  the  question  which  has  been  considered,  there  was  error 
in  holding  those  asked  by  the  plaintiff  and  in  refusing  those 
asked  by  the  defendant. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 


Joseph  T.  Bell 

v. 
James  H.  Johnson. 

Filed  at  Ottawa  November  17,  1884.  « 

1.  Fraud — who  may  question  a  fraudulent  transaction.  Only  the  per- 
son against  whom  a  fraud  is  committed,  or  a  person  who  is  injured  by  it,  can 
maintain  a  bill  to  have  the  fraudulent  transaction  impeached. 

2.  Limitation — as  to  bill  of  review,  or  a  bill  to  impeach  a  former 
decree  for  fraud.  A  bill  of  review  is  barred  in  the  same  time  as  a  writ  of 
error,  which  is  five  years,  unless  there  are  disabilities.  The  rule  applies  to 
a  cross-bill  which  seeks  to  have  a  former  decree  impeached  for  fraud. 

3.  Same— when  avoAling  on  demurrer.  In  equity  the  Statute  of  Limita- 
tions may  be  availed  of,  on  demurrer  to  a  bill,  where  the  bar  appears  on  the 
face  of  the  bill,  unless  an  equitable  excuse  is  alleged  in  the  bill  to  avoid 
the  bar. 

4.  Tax  title — prerequisites— judgment  and  precept.  In  order  to  sus- 
tain a  tax  deed  as  a  muniment  of  title,  a  valid  judgment  and  attested  record 
or  precept  must  be  shown.     This  is  indispensable  to  the  validity  of  the  deed. 
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5.  Same— requisites  to  a  valid  precept.  The  Eevenue  law  requires  the 
county  clerk,  after  the  judgment  for  taxes  is  entered  in  the  judgment  book, 
to  make  another  record  of  the  lands,  which  is  a  transcript  of  the  judgment 
record,  embracing  the  convening  order,  notice,  and  list  of  the  lands  against 
which  judgment  is  rendered,  and  certify  that  it  is  correct;  and  this  attested 
record  is  the  process  under  and  by  the  authority  of  which  the  collector  and 
clerk  are  empowered  to  make  the  sale.  Without  this  attested  copy  of  the 
judgment  record  there  is  no  authority  to  sell. 

6.  Cloud  upon  title — tax  deed — terms  on  setting  it  aside.  Where  a 
tax  deed  is  invalid  for  want  of  a  proper  precept  or  attested  record,  a  court  of 
equity  has  jurisdiction  to  declare  it  void,  as  a  cloud  upon  the  owner's  title, 
and  require  the  latter  to  refund  the  money  paid  at  the  tax  sale,  and  all  taxes 
paid  by  the  purchaser  or  his  assignee,  with  legal  interest. 

Appeal  from  the  Circuit  Court  of  Carroll  county ;  the  Hon. 
John  V.  Eustace,  Judge,  presiding. 

Messrs.  Smith  &  Lee,  and  Mr.  M.  Y.  Johnson,  for  the 
appellant : 

A  party  will  not  be  permitted  to  question  a  transaction  for 
fraud  which  in  no  way  affects  his  interest. 

Equity  will  consider  the  money  advanced  to  purchase  the 
outstanding  title,  as  an  advance  for  the  benefit  of  the  ward, 
and  not  for  the  conservator's  own  benefit,  giving  him  usually 
a  lien  on  the  property  for  his  reimbursement,  being  analogous 
to  the  case  of  trustee  and  cestui  que  trust.  Thorp  v.  McCul- 
lum,  1  Gilm.  614;  Pensoneau  v.  Blakely,  14  111.  15;  Bobbins 
v.  Butler,  24  id.  387;  King  v.  Cushman,  41  id.  31 ;  Taylor  v. 
Taylor,  4  Gilm.  303. 

Under  the  law  of  1853  the  sheriff  was  the  officer  required 
to  execute  the  tax  deed, — under  the  consolidated  act  of  1872 
the  county  clerk  was  made  the  officer  to  execute  the  tax  deed. 
(2  Gross'  Stat.  p.  367,  sec.  684.)  Section  688,  on  the  same 
page,  made  the  previous  six  sections  of  that  act  applicable 
to  all  sales  of  real  estate  for  taxes  made  before  that  act  took 
effect ;  and  section  689,  on  the  same  page,  made  tax  deeds 
prima  facie  evidence  of  seven  distinct  things, — of  every  pre- 
requisite, in  fact,  except  the  judgment  and  precept,  the  notice 
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required  to  be  given  by  the  purchaser,  or  assignee  of  the  pur- 
chaser, to  the  person  in  possession  or  occupancy  of  the  land 
purchased,  and  to  the  person  in  whose  name  the  land  was 
taxed,  and  the  affidavit  required  to  be  made  of  compliance 
with  the  statute  as  to  notices. 

Messrs.  Hunter  &  Hoffman,  for  the  appellee : 

A  tax  deed  is  void  unless  founded  on  a  valid  judgment  and 
precept.  Eagan  v.  Connelly,  107  111.  458  ;  Gage  v.  Lightburn, 
93  id.  248 ;  Bailey  v.  Doolittle,  24  id.  577 ;  Dukes  v.  Rowley, 
id.  210 ;  Fitch  v.  PincJmrd,  4t  Scam.  69. 

A  tax  title  is  a  purely  technical,  as  contradistinguished 
from  a  meritorious,  title,  and  depends  for  its  validity  upon  a 
strict  compliance  with  the  statute.  Skinner  v.  Fulton,  39  111. 
484;  Altes  v.  Kinkier,  36  id.  265;  Charles  v.  Waugh,  35  id. 
315;   Clark  v.  Lewis,  id.  417. 

Appellant  shows  no  excuse  for  his  delay  in  attempting  to 
get  possession,  which  alone  ought  to  defeat  the  tax  title. 
Oakley  v.  Hurlbut,  100  111.  204. 

Where  a  party  has  once  conveyed  all  the  interest  he  has 
in  land,  a  subsequent  quitclaim  deed  from  him  will  pass  no 
title.     Garriek  v.  Chamberlain,  97  111.  620. 

An  ordinary  quitclaim  deed  conveys  whatever  interest  the 
grantor  has  at  the  time  of  making  the  same  ;  and  if  he  has  no 
interest  at  the  time,  then  it  can  not  operate,  by  way  of  estop- 
pel, to  prevent  him,  or  those  claiming  under  him,  from  assert- 
ing a  subsequently  acquired  title.    Frink  v.  Darst,  14  111.  304. 

The  complainant  in  the  cross-bill  is  not  in  possession, 
hence  it  will  not  lie  to  clear  or  test  title.  Oakley  v.  Hurlbut, 
100  111.  204. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  the  Carroll  circuit  court,  to  have  a 
tax  deed  set  aside  and  declared  void,  as  a  cloud  on  complain- 
ant's title  to  a  forty-acre  tract  of  land  in  that  county.     The 
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bill  alleges  that  the  deed  is  void  for  the  want  of  a  valid  judg- 
ment and  precept  to  support  the  sale  for  taxes.  Defendant 
answered  the  bill,  and  exceptions  were  filed  to  it,  and  sus- 
tained as  to  all  but  the  tax  deed.  On  leave  of  the  court, 
defendant  filed  a  cross-bill,  alleging  that  the  land  was  regu- 
larly sold  by  the  collector  on  the*  21st  of  May,  1871,  for  the 
taxes  for  the  year  1870 ;  that  Francis  Bell,  the  father  of  de- 
fendant, became  the  purchaser;  that  he  gave  the  requisite 
notice  to  entitle  him  to  a  deed;  that  he  sold  and  assigned 
the  certificate  of  purchase  to  defendant ;  that  the  proper 
affidavit  of  notice  was  made,  filed  and  delivered  to  the  county 
clerk,  in  pursuance  to  the  requirements  of  the  law ;  that  the 
county  clerk  made  and  delivered  to  him  a  tax  deed ;  that 
there  was  rendered  a  valid  judgment  against  the  land,  and  a 
like  precept  was  duly  issued,  under  which  the  land  was  sold, 
and  a  paramount  title  thereby  vested  in  him.  The  cross-bill 
further  alleges,  that  about  the  2Sth  day  of  August,  1873, 
Bobert  Croom,  who  was  the  patentee,  and  living  on  the  land, 
executed  and  delivered  to  an  attorney  at  law,  by  the  name  of 
Orrin  Woodruff,  a  mortgage  on  the  forty  acres  in  controversy, 
to  secure  a  note  given  by  him  to  Woodruff  for  $500,  as  an 
attorney's  fee,  for  which  Woodruff  agreed  to  file  a  bill  and 
conduct  the  suit  for  the  purpose  of  setting  aside  and  annull- 
ing defendant's  tax  deed ;  that  Woodruff  did  file  such  a  bill, 
which  Croom  voluntarily  dismissed  after  being  on  the  docket 
for  several  terms ;  that  Croom  was  weak-minded,  and  was 
overreached  by  Woodruff  in  obtaining  the  note  and  mortgage  ; 
that  Woodruff  did  not  render  the  services  under  the  contract, 
as  agreed,  and  fearing  to  attempt  to  enforce  such  an  extor- 
tionate fee,  he  made  a  colorable  assignment  of  the  note  and 
mortgage  to  one  Albert  J.  Jackson,  in  whose  name  foreclosure 
proceedings  were  commenced,  and  a  decree  of  foreclosure 
was  obtained  after  a  partial  defence,  and  on  Croom's  answer, 
which  it  is  alleged  was  obtained  by  fraud,  covin  and  misrep- 
resentation by  Woodruff,  Jackson,  and  others ;    that  on  the 
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22d  day  of  March,  1880,  Croom  and  wife  commenced  a  suit 
in  chancery  to  impeach  and  set  aside  the  decree  of  foreclos- 
ure, and  the  deeds  made  thereunder,  charging  that  the  deeds 
had  been  fraudulently  obtained ;  that  Woodruff  was  at  all 
times  the  owner  in  fact  of  the  mortgage,  and  was  the  real 
party  in  interest  in  all  these  proceedings  ;  that  all  subsequent 
purchasers  had  notice  of  Woodruff's  fraudulent  acts,  insti- 
tuted for  the  purpose  of  defrauding  Croom  out  of  the  land, 
and  they  had  joined  and  conspired  with  him  for  that  purpose ; 
that  during  the  pendency  of  that  suit  Johnson  had  been  ap- 
pointed conservator  of  Croom,  and  whilst  he  was  conservator 
he  had  purchased  the  title  of  Early  for  $700,  and  had  the 
conveyance  made  to  himself,  in  his  own  name,  and  claims  to 
be  the  absolute  owner  of  the  land,  and  he  claims  defendant's 
tax  deed  should  be  set  aside  as  a  cloud  on  his  title ;  that 
having  procured  a  conveyance  to  himself,  he  had  dismissed 
the  suit  brought  by  Croom.  It  is  also  alleged,  that  on  the 
31st  day  of  October,  1879,  and  before  Croom  became  insane, 
and  before  complainant  was  appointed  conservator  for  Croom, 
the  latter  conveyed  the  land  to  defendant  by  a  quitclaim  deed, 
in  cancellation  of  a  considerable  debt  Croom  owed  defendant's 
father.  To  this  cross-bill  there  was  filed  a  demurrer,  which 
was  sustained  by  the  court.  A  trial  was  had,  and  the  relief 
asked  was  granted,  and  complainant  was  decreed  to  pay  de- 
fendant $33.50  for  the  money  advanced  in  purchasing  the 
tax  title,  and  for  interest  thereon.  From  that  decree  defend- 
ant appeals,  and  assigns  various  errors  for  a  reversal  of  the 
decree  of  the  circuit  court. 

Was  it  error  to  sustain  a  demurrer  to  appellant's  cross-bill  ? 
All  the  matter  it  contained  and  relied  on  for  relief,  related  to 
frauds  charged  on  Woodruff,  appellee,  and  others,  to  the  in- 
jury of  Croom.  Whilst,  if  the  allegations  are  true,  they  no 
doubt  afford  ample  ground  for  setting  aside  the  note  and 
mortgage  given  by  Croom  to  Woodruff,  and  his  assignment 
to  Jackson,  and  his  decree  of  foreclosure,  as  also  Johnson's 
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purchase  in  his  own  name  while  actirfg  as  conservator,  on  an 
application  by  any  person  fairly  representing  Croom,  it  does 
not  follow  that  appellant  can  assail  and  have  these  proceed- 
ings set  aside  for  his  own  benefit.  If  there  was  a  fraud  per- 
petrated, it  was  against  Croom,  and  not  against  appellant. 
It  is  a  familiar  rule  that  only  the  person  against  whom  the 
fraud  is  committed,  or  a  person  who  is  injured  by  it,  can 
maintain  a  bill  to  have  the  fraudulent  transaction  impeached. 
If,  as  claimed  by  appellant,  he  acquired  all  of  Croom's  title 
to  this  land  by  his  tax  deed,  then  Croom  had  no  title  out  of 
which  he  could  be  defrauded  by  Woodruff,  Johnson,  or  any 
one  else.  If,  on  the  contrary,  appellant's  tax  deed  was  void, 
then  he  had  no  title  out  of  which  he  could  be  defrauded  by 
Woodruff  or  Johnson.  If  he  had  no  title,  it  does  not  concern 
him  whether  Woodruff  or  Johnson  has  defrauded  Croom,  or 
not.  If  he  holds  the  title  under  his  tax  deed,  then  they 
acquired  no  title  to  the  land  by  their  proceedings,  whether 
fraudulent  or  in  good  faith,  because  Croom  had  no  title  he 
could  convey  or  of  which  he  could  be  divested  by  legal  pro- 
ceedings,— hence  there  was  no  error  in  sustaining  the  de- 
murrer to  the  cross-bill. 

There  is  another  view  that  may  be  taken  of  the  question. 
The  cross-bill  was  in  the  nature  of  a  bill  of  review,  and  the 
bill,  on  its  face,  shows  that  the  decree  had  been  rendered 
more  than  five  years  when  it  was  filed.  The  law  is  well 
settled  that  a  bill  of  review  is  barred  in  the  same  time  as  a 
writ  of  error,  and  the  statute  bars  such  a  writ  in  five  years, 
unless  there  are  disabilities.  None  exist  in  this  case.  The 
cross-bill  in  this  case  was  therefore  barred,  and  a  demurrer 
having  been  filed  to  it,  and  the  bar  appearing  from  the  bill 
itself,  the  objection  was  reached  by  the  demurrer.  The  Stat- 
ute of  Limitations  may  be  urged  on  demurrer  where  a  bar 
appears  on  the  face  of  the  bill,  unless  an  equitable  excuse  is 
alleged  in  the  bill  to  avoid  the  bar.  {Board  of  Supervisors  v. 
Winnebago  Swamp  Drain.  Co.  52  111.  299.)     The  doctrine  is  so 


380  Bell  v.  Johnson. 


Opinion  of  the  Court. 


stated  by  Story  in  his  work  on  Equity  Pleading,  sec.  484, 
and  the  text  is  fully  sustained  by  authority.  The  demurrer 
was  therefore  properly  sustained  on  that  ground. 

We  now  come  to  consider  the  question  whether  there  was 
a  valid  judgment  against  the  land  for  the  taxes,  and  whether 
the  sale  was  made  under  a  valid  precept.  We  are  unable  to 
perceive  any  substantial  or  even  formal  objection  to  the  judg- 
ment. It  seems  to  have  been  rendered  in  conformity  to  the 
statute.  No  want  of  conformity  to  the  requirements  of  the 
statute  has  been  suggested,  nor  do  we  perceive,  anything  that 
militates  against  its  validity.  It  will  be  necessary  to  refer 
to  some  provisions  of  the  statute  to  determine  whether  the 
sale  is  shown  to  have  been  made  under  the  required  precept. 

The  194th  section  of -the  chapter  entitled  "Kevenue,"  pro- 
vides :  "The  county  clerk  shall,  before  the  day  of  sale,  make 
a  record  of  the  lands  and  lots  against  which  judgment  is 
rendered,  which  shall  set  forth  the  name  of  the  owner,  if 
known,  *  *  *  in  the  same  descriptive  order  as  said 
property  may  be  set  forth  in  the  judgment  book,  and  shall 
attach  thereto  a  copy  of  the  order  of  the  court,  and  his  cer- 
tificate that  such  record  is  correct.  Said  record  so  attested 
shall  be  the  process  on  which  all  real  property,  or  any  interest 
therein,  shall  be  sold  for  taxes  or  special  assessments,  as  well 
as  the  record  of  the  sale  of  such  property."  The  195th  sec- 
tion provides :  "On  the  day  advertised  fo?  the  sale,  the  col- 
lector shall  report  to  the  county  clerk  a  list  of  all  lands  and 
lots  upon  which  taxes  and  special  assessments  have  been 
paid  after  the  rendition  of  judgment ;  and  the  clerk  shall 
note  the  fact  of  such  payment  opposite  such  tracts  or  lots, 
upon  the  record  aforesaid. " 

Thus  it  is  seen  that  there  is  required  a  judgment  book, 
which  consists  of  a  corrected  list  made  by  the  collector.  This 
judgment  book  contains  the  convening  order  of  the  court,  the 
collector's  notice  of  application  for  judgment,  etc.,  a  list  of 
the  lands  against  which  judgment  is  rendered,  and  to  it  is 
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added  the  judgment  order,  signed  by  the  judge.  The  clerk 
is  then  required,  before  the  day  of  sale,  to  make  another 
record  of  the  lands,  which  is  a  transcript  of  the  judgment 
record,  embracing  the  convening  order,  notice,  list  of  lands 
against  which  the  judgment  is  rendered,  and  certify  that  it 
is  correct, — and  this  attested  record  is  the  process  under  and 
by  the  authority  of  which  the  collector  and  clerk  are  empow- 
ered to  make  the  sale.  Thus  it  is  seen  that  there  is  a  record 
and  an  attested  record,  and  the  latter  is  the  process  under 
which  the  collector  acts  in  making  the  sale.  The  statute 
having  prescribed  a  certified  copy  of  the  judgment  record,  it, 
and  it  alone,  is  the  authority  to  sell.  The  collector  has  no 
more  power  to  sell  under  the  judgment  record,  than  has  a 
sheriff  to  sell  property  under  an  ordinary  personal  judgment. 
In  such  case  it  is  the  execution  that  confers  the  power,  whilst 
in  a  sale  of  land  for  taxes  it  is  the  attested  record  that  con- 
fers the  power ;  and  it  is  a  settled  rule  that  to  sustain  a  tax 
deed,  a  valid  judgment  and  attested  record  must  be  shown. 
This  is  indispensable  to  sustain  the  validity  of  the  deed.  So 
far  as  we  can  discover  from  this  record,  no  attested  record 
was  read  in  evidence.  The  judge  trying  the  case  certifies 
that  appellant  read  from  the  judgment  record  the  convening 
order  of  the  county  court,  the  petition  of  the  collector  for 
judgment,  and  so  much  as  embraced  the  name  of  Robert 
Croom,  the  description  of  the  land,  and  the  columns  of  figures 
annexed  thereto,  with  their  appropriate  headings,  and  the 
name  of  F.  Bell  as  the  purchaser;  but  the  record  is  barren 
of  all  evidence  that  an  attested  record  was  ever  made,  and 
much  less  that  any  such  attested  record  was  read  in  evidence. 
Having  failed  to  produce  an  attested  record,  the  tax  deed  can 
not  be  sustained  as  valid,  and  the  title  relied  on  under  it 
must  fail.  The  tax  deed  being  invalid,  the  court  below  had 
jurisdiction  to  cancel  and  declare  it  void,  as  a  cloud  on  ap- 
pellee's title,  and  requiring  appellee  to  refund  the  money  paid 
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to  purchase  at  the  tax  sale,  and  all  taxes  paid  by  the  pur- 
chaser or  his  assignee,  with  legal  interest. 

Something  is  said  about  the  sum  decreed  to  appellant  to 
reimburse  him  for  money  paid  by  him  or  his  assignor  to  pur- 
chase at  the  tax  sale,  and  for  taxes  on  the  land,  being  too 
small.  There  is  no  evidence  that  any  taxes  were  paid  by 
appellant,  or  his  assignee  of  the  certificate  of  sale  for  taxes. 
The  amount  decreed  seems  to  be  large  enough  to  cover  the 
money  paid  at  the  tax  sale,  and  all  interest  thereon  that  has 
accrued  since  it  was  advanced. 

Perceiving  no  error  in  the  record,  the  decree  of  the  circuit 

court  is  affirmed. 

Decree  affirmed. 


George  Daly 

v. 

Bridget  Wilkie. 

Filed  at  Ottawa  November  17,  1884. 

1.  WiLii — devise  construed,  as  passing  fee  subject  to  a  charge.  A  devise 
as  follows:  "I  will  and  bequeath  unto  my  son,  G.  D.,  all  the  following  de- 
scribed real  estate,  to-wit:  lot  No.  5,"  etc.,  "to  have  and  to  hold  the  same  to 
him  and  his  heirs  forever,  subject,  however,  to  the  terms  and  conditions 
herein  limited,  that  is  to  say,  that  he  shall,  within  the  term  of  seven  years 

after  my  death,  pay  to  my  daughter,  B.  D.,  the  sum  of  five  hundred , 

for  and  account  of  the  above  devise  and  bequest, " — was  held  to  pass  the  title 
to  the  lot  absolutely  to  the  son,  but  that  the  subsequent  clause  created  a 
charge  upon  the  same  for  the  payment  of  a  certain  sum  of  money  to  his 
sister,  B.  T>.,  there  being  no  dispute  but  that  $500  was  the  sum  intended. 

2.  Same — devise  and  bequest  construed,  as  creating  a  charge  or  gift — 
indemnity  before  paying  legacy.  A  testator  devised  a  lot  to  his  son,  George, 
subject  to  a  charge  of  $500,  which  he  was  to  pay  to  his  sister,  Bridget,  within 
seven  years,  and  also  made  bequests  of  property  or  money,  and  then  pro- 
vided: "I  further  direct  that  my  said  children,  Mary  Ann,  Rosey,  George 
and  Bridget,  shall,  after  my  death,  pay  to  my  wife,  Mary  Daly,  or  upon  her 
account,  $15  per  month  during  her  natural  life,  said  last  mentioned  amount 
to  be  a  lien  and  incumbrance  upon  the  legacies  and  bequests  hereinbefore 
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given  to  my  said  children,  and  in  lieu  of  dower  to  my  said  wife:"  Held,  that 
the  $15  per  month  required  to  be  paid  by  the  four  children  was  made  a  charge 
and  lien  upon  each  and  every  legacy  and  bequest  to  them,  including  the  $500 
to  Bridget,  and  that  she  could  not  compel  George  to  pay  it  to  her  without 
indemnifying  him  against  her  share  of  the  $15  per  month,  and  that  the  court, 
before  requiring  the  payment  to  her,  should  have  demanded  a  bond  of  solvent 
parties,  to  indemnify  George. 

3.  Same — sale  of  land  in  equity,  which  is  held  subject  to  a  charge. 
Where  a  person  takes  real  estate  under  a  will,  charged  with  the  payment  of  a 
certain  amount  of  money,  if  he  fails  to  pay  the  same  within  the  time  named 
in  the  will,  a  court  of  equity  may  order  the  land  sold  for  the  payment  of  the 
money;  but  in  doing  so  the  court  should  protect  such  person  against  any  lia- 
bility resting  upon  him  by  the  default  of  the  party  seeking  to  enforce  such 
charge. 

4.  Indemnity — required  by  court — evidence  as  to  solvency  of  maker. 
Where  a  party  has  a  right  to  demand  indemnity  of  a  party  against  loss  or 
injury  before  paying  him  money  or  surrendering  his  security,  and  the  court 
so  decrees,  and  a  bond  of  indemnity  is  presented  which  is  objected  to  on  the 
ground  of  the  insolvency  of  the  makers,  it  is  error  in  the  court  to  refuse  to 
admit  evidence  to  show  such  insolvency. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  Marvin  Blanchard,  for  the  plaintiff  in  error : 

Lot  5  was  devised  to  George  Daly,  by  his  father,  subject  to 
two  conditions :  First,  the  payment  of  his  part  of  the  annu- 
ity to  his  mother;  and  second,  the  payment  of  $500  to  his 
sister.  These,  in  law,  are  subsequent  conditions.  4  Kent's 
Com.  126,  140;  Shackelford  v.  Hall,  19  111.  212;  Jennings  v. 
Jennings,  27  id.  518. 

Where  a  devise  is  made  of  an  estate,  and  also  a  bequest 
of  so  much  to  another  person,  payable  "thereout, "  or  "there- 
from," or  "from  the  estate,"  it  is  to  be  regarded  a  charge. 
4  Kent's  Com.  643  ;  Gardner  v.  Gardner,  3  Mo.  178 ;  Taft  v. 
Morse,  4  Mete.  523. 

The  law  favors  the  construction  of  a  will  that  shall  vest 
the  title.  4  Kent's  Com.  129  ;  Letter  v.  Sheppard,  85  111.  246  ; 
21  Pick.  311. 
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So,  if  a  testator  annex  a  condition  to  the  creation  of  an 
estate, 'the  performance  of  which  afterwards  becomes  impos- 
sible, or  has  been  dispensed  with,  the  devisee  will  take  the 
estate  discharged  of  the  condition.  Jones  v.  Bamblet,  1  Scam. 
276. 

Conditions  subsequent  are  not  favored  in  law,  and  are  con- 
strued strictly.     4  Kent's  Com.  130. 

A  violation  of  the  condition  will  not  work  a  forfeiture  of 
the  estate  against  the  devisee,  if  the  devisee  was  also  heir 
at  law,  unless  it  plainly  appeared  that  the  devisee  had  been 
expressly  notified  of  the  condition  upon  which  the  devise  de- 
pended.    Shackelford  v.  Hall,  19  111.  212,  and  cases  cited. 

Messrs.  M.  A.  Korke  &  Son,  for  the  defendant  in  error : 

A  court  of  chancery  has  jurisdiction  to  enforce  the  collec- 
tion of  legacies  charged  on  real  estate.  Story's  Eq.  Jur. 
chap.  10,  sees.  593,  595,  602,  603,  605;  1  Spence's  Eq.  Jur. 
581 ;  Maker  v.  O'Hara,  4  Gilm.  424. 

Chancery  has  jurisdiction  to  supply  the  word  "dollars," 
after  the  words  "five  hundred."  1  Kedfield  on  Wills,  chap. 
9,  sees.  7,  12,  15,  17;  1  Spence's  Eq.  Jur.  541;  2  Story's 
Eq.  Jur.  sec.  1074 ;  Broom's  Legal  Maxims,  534. 

Parol  evidence  may  be  received  to  supply  such  omissions, 
and  to  identify  the  person  or  thing  intended.  Kurtz  v.  Hib- 
ner,  55  111.  514. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Bridget  Wilkey,  (for- 
merly Bridget  Daly,)  to  enforce  the  payment  of  a  certain 
legacy  devised  to  her  by  her  father,  Bryan  Daly,  by  his  will 
bearing  date  January  24,  1873.  The  clause  of  the  will  relied 
upon  is  as  follows : 

"I  will  and  bequeath  unto  my  son,  George  Daly,  all  the 
following  described  real  estate,  to- wit :     Lot  number  five  (5), 
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in  block  sixteen  (16),  in  the  canal  trustees'  subdivision  of  the 
south-east  quarter  of  section  17,  town  39,  N.,  E.  14  E.  of 
the  third  P.  M.,  to  have  and  to  hold  the  same  to  him  and  to 
his  heirs  forever,  subject,  however,  to  the  terms  and  condi- 
tions herein  limited,  that  is  to  say,  that  he  shall,  within  the 
term  of  seven  years   after  my  death,  pay  to  my  daughter, 

Bridget  Daly,  the  sum  of  five  hundred ,  for  and  on 

account  of  the  above  devise  and  bequest  to  him." 

In  1878,  after  the  death  of  the  testator,  George  Daly  went 
into  the  possession  of  the  property,  claiming  it  under  the  will, 
and  from  that  time  to  the  present  he  has  remained  in  the 
possession  of  the  property,  received  the  rents  and  profits,  and 
made  valuable  improvements  thereon.  Bryan  Daly  died  in 
1873,  leaving  a  widow,  who  then  was  and  still  is  insane.  He 
also  left  four  children,  George,  Bridget,  Mary  Ann  and  Bosa 
Daly,  to  all  of  whom  he  devised  certain  property.  The  will 
also  contained  the  following  clause : 

"I  further  direct  that  my  said  children,  Mary  Ann,  Bosey, 
George  and  Bridget,  shall,  after  my  death,  pay  to  my  wife, 
Mary  Daly,  or  upon  her  account,  the  sum  of  fifteen  dollars 
($15)  per  month  during  her  natural  life,  said  last  mentioned 
amount  to  be  a  lien  and  incumbrance  upon  the  legacies  and 
bequests  hereinbefore  given  to  my  said  children,  and  in  lieu 
of  dower  to  my  said  wife." 

It  appears  from  the  evidence,  that  Mary  Daly  is  in  the 
asylum,  a  county  charge.  No  part  of  the  money  last  above 
named  has  ever  been  paid.  It  also  appears  from  the  evi- 
dence, that  George  Daly,  after  the  expiration  of  the  seven 
years  named  in  the  will,  has  at  all  times  been  ready  and 
willing  to  pay  over  to  Bridget  the  $500,  providing  she  would 
indemnify  him  against  the  liability  growing  out  of  the  money 
she  is  required  to  pay  for  the  support  of  her  mother,  which, 
by  the  terms  of  the  will,  is  made  a  lien  and  incumbrance  on 
the  legacies  and  bequests  named  in  the  will,  including  the 
25—111  III. 
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land  devised  to  George.  When  she  demanded  the  money, 
before  the  filing  of  the  bill,  he  then,  notified  her  he  was  ready 
to  pay  providing  he  was  indemnified.  On  the  hearing  in  the 
circuit  court,  George  Daly  was  required  to  pay  the  $500,  and 
interest  thereon  from  December  4,  1880,  upon  complainant 
filing  a  bond  with  the  clerk  of  the  circuit  court,  with  her 
husband,  John  Wilkie,  as  surety,  in  the  penal  sum  of  $600, 
although  the  defendant  offered  to  prove  that  the  complainant 
and  her  husband  had  no  visible  property, — that  they  were 
worthless,  and  that  nothing  could  be  collected  'on  the  bond. 

It  will  not  be  necessary  in  this  case  to  enter  upon  the  dis- 
cussion of  the  question  whether  the  devise  herein  involved  is 
to  be  regarded  a  condition  precedent  or  a  condition  subse- 
quent. If  the  title  to  the  lot  did  not  pass  to  George  by  the 
terms  of  the  will,  he  could  not  be  called  upon  to  pay  the 
complainant  the  money  she  seeks  to  recover  by  the  bill.  In 
other  words,  complainant's  case  rests  solely  upon  the  ground 
that  lot  5  was  devised  to  George,  that  he  accepted  the  pro- 
vision made  for  him  in  the  will  and  went  into  the  possession 
of  the  property,  and  that  the  clause  of  the  will  devising  the 
property  to  him,  required,  as  a  consideration  for  the  bequest, 
that  he  should  pay  the  complainant  $500.  If  the  title  to  the 
lot  did  not  pass  to  George  Daly  by  the  will,  and  the  property 
remains  as  intestate  property,  he  could  not,  upon  any  theory, 
be  called  upon  to  pay  the  complainant,  as  by  the  terms  of 
the  will  itself  he  was  to  pay  $500  "for  and  on  account  of  the 
above  devise  and  bequest  to  him. "  We  think  it  plain,  from 
the  language  of  the  will,  that  the  title  to  lot  5  passed  abso- 
lutely to  George  Daly.  The  language,  "I  will  and  bequeath 
unto  my  son  lot  5,  *  *  *  to  have  and  to  hold  the  same 
to  him  and  his  heirs  forever, "  is  not  of  doubtful  meaning. 
The  title  passed. ;  but  the  language  which  followed,  "that  he 
shall,  within  seven  years,  pay  Bridget  Daly  $500  on  account 
of  the  devise, "  created  a  charge  upon  the  land  for  the  pay- 
ment of  a  certain  amount  of  money.     In  other  words,  under 
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the  terms  of  the  will  George  Daly  took  the  property  charged 
with  the  payment  of  a  certain  amount  of  money,  and  if  he 
neglected  or  failed  to  pay  the  money  within  the  time  indicated 
by  the  will,  a  court  of  equity  might  order  the  land  sold  for 
the  payment  of  the  money. 

In  so  far  as  the  court  decreed  that  the  amount  was. a  charge 
on  the  land  devised  to  George  Daly,  and  ordered  the  land  sold 
in  payment  of  that  amount,  we  fully  approve  the  decree ;  but 
the  court  granted  the  relief  without  requiring  complainant 
to  indemnify  the  defendant  as  against  the  liability  created 
by  that  provision  of  the  will  requiring  the  four  children  to 
contribute  $15  per  month  for  the  support  of  the  widow,  and 
directing  that  the  amount  should  be  a  lien  and  incumbrance 
upon  the  legacies  and  bequests.  True,  the  court  required  the 
complainant  and  her  husband  to  execute  and  file  a  bond  with 
the  clerk  of  the  court,  but  unless  they  were  responsible  their 
bond  could  be  no  benefit  to  defendant.  The  defendant  offered 
to  prove  that  the  parties  were  insolvent,  but  the  evidence  was 
rejected  and  the  bond  accepted.  We  think  this  was  error. 
By  the  express  terms  of  the  will  the  $15  per  month  required 
to  be  paid  by  the  four  children  for  the  support  of  the  widow, 
was  made  a  lien  and  incumbrance  upon  all  the  legacies  and 
bequests,  including  the  $500  willed  to  complainant,  and  she 
should  not  be  allowed  to  take  the  money  willed  to  her,  and 
leave  the  legacies  willed  to  the  other  three  children  to  be 
used  in  payment  of  the  amount  provided  for  the  support  of 
the  widow.  Justice,  as  well  as  a  fair  construction  of  the 
terms  of  the  will,  require  that  the  legacies  and  bequests  to 
the  four  children  should  bear  an  equal  share  of  the  burden 
placed  upon  them  by  the  testator.  But  if  the  complainant 
was  allowed  to  draw  the  $500  willed  to  her,  and  give  no  in- 
demnity, the  other  three  children  would  be  bound  for  the 
whole  amount,  while  complainant  would  be  permitted  to 
escape  the  payment  of  any  part  of  the  amount  required  for 
the  support  of  the  widow.     A  bond  without  security  would 
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afford  no  protection.     We  can  perceive  no  object  in  requiring 

a  bond  from  an  insolvent  person,  without  security.     Before 

the  defendant   should  be  required  to  pay,  the  complainant 

should  be  required  to  procure  a  release  from  the  widow,  or 

give  a  bond,  with  good  security,  indemnifying  defendant  from 

loss. 

The  judgment  of  the  Appellate  Court  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Michael  Mooney 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  17,  1884. 

1.  New  tkial — verdict  against  the  evidence — in  criminal  case.  This 
court  will  reverse  a  judgment  of  conviction,  in  a  case  of  felony,  where  the 
evidence  on  which  it  is  based  is  all  circumstantial  and  of  an  unsatisfactory 
character,  and  which,  when  all  considered,  leaves  a  serious  and  grave  doubt 
of  the  guilt  of  the  defendant. 

2.  While  this  court  recognizes  the  rule  that  jurors  are  judges  of  the  facts 
and  the  weight  of  evidence  in  all  criminal  cases,  yet  the  law  has  imposed 
upon  the  court  the  solemn  and  responsible  duty  to  see  that  no  injustice  has 
been  done  by  hasty  action,  passion  or  prejudice,  or  from  any  other  cause,  on 
the  part  of  the  jury. 

Weit  of  Error  to  the  Circuit  Court  of  Lake  county ;  the 
Hon.  Clark  W.  Upton,  Judge,  presiding. 

Mr.  K.  M.  Wing,  for  the  plaintiff  in  error. 

Mr.  C.  W.  Brown,  State's  attorney,  for  the  People. 

Per  Curiam  :  The  evidence  contained  in  this  record  has 
been  examined  with  the  utmost  care,  and  more  so,  perhaps, 
because  of  the  fact  that  on  two  separate  trials  the  accused 
was  found  guilty.     What  evidence  was  given  on  the  first  trial 
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does  not,  of  course,  appear  in  the  present  record,  as  the  ver- 
dict was  set  aside  by  the  trial  court.  It  must  be  borne  in 
mind,  the  evidence  which  it  is  insisted  establishes  the  all 
important  fact  in  the  case  that  the  deceased  came  to  his 
death  by  reason  of  wounds  and  injuries  inflicted  by  defend- 
ant, is  all  circumstantial.  It  is  not  deemed  necessary  now 
to  enter  upon  any  analysis  of  what  is  insisted  upon  as  the 
criminating  evidence.  It  is  sufficient  to  say  it  is  not  of  a 
satisfactory  character,  and  a  majority  of  the  court  are  of 
opinion  it  did  not  warrant  the  present  conviction. 

Eecognizing  to  the  fullest  extent  the  rule  of  law  that  the 
jury,  in  their  deliberations,  are  the  judges  of  the  facts  and 
the  weight  of  the  evidence  in  all  criminal  cases,  yet  the  law 
has  imposed  upon  the  court  the  solemn  and  responsible  duty 
to  see  to  it  that  no  injustice  is  done  by  hasty  action,  passion 
or  prejudice,  or  from  any  other  cause,  on  the  part  of  the  jury. 
This  duty  the  court  may  not  omit  in  any  case.  In  view  of 
the  character  of  the  evidence,  both  as  to  the  guilt  of  the 
accused  and  his  mental  condition  at  the  time  of  the  alleged 
killing,  a  majority  of  the  court  are  of  opinion  the  present 
judgment  ought  to  be  reversed,  and  the  case  submitted  to 
another  jury,  that  it  may  be  fully  and  carefully  tried  by  them, 
under  the  direction  of  the  circuit  court.  To  this  end  the  cir- 
cuit court  should  have  granted  a  new  trial  and  submitted 
the  cause  to  another  jury,  and  for  the  omission  so  to  do,  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Walker,  dissenting. 

Mr.  Justice  Dickey  :  I  concur  in  the  opinion  of  the  court, 
chiefly  upon  the  ground  that  I  think  the  decided  weight  of 
the  evidence  shows  that  the  accused  did  not  commit  the 
homicide.  I  think,  from  the  evidence,  it  was  the  suicide  of 
an  insane  man. 


390  Mooney  v.  The  People. 

Separate  opinion  by  Mr.  Justice  Mulkey. 

Mr.  Justice  Mulkey,  separate  opinion : 

Michael  Mooney  was  indicted  at  the  May  term,  18 S3,  of  the 
circuit  court  of  Will  county,  for  the  murder  of  John  Anderson. 
Subsequently,  on  his  application,  the  cause  was  removed,  by 
change  of  venue,  to  Lake  county.  At  the  March  term,  1884, 
of  the  Lake  circuit  court,  he  was  tried  and  convicted  upon  said 
charge,  the  jury  fixing  his  punishment  at  death.  Motions  for 
a  new  trial  and  in  arrest  of  judgment  being  severally  made 
and  overruled,  he  was  formally  sentenced  to  be  hung  on  the 
23d  day  of  May,  1884.  In  the  meantime  an  .application  was 
made  to  this  court  for  a  writ  of  error,  which  was  allowed,  and 
a  supersedeas  ordered,  and  the  judgment  and  sentence  in  the 
case  are  now  before  this  court  for  review.  z 

The  homicide  occurred  in  cell  No.  310,  in  the  State  peni- 
tentiary at  Joliet,  on  the  30th  of  May,  1883.  The  deceased 
and  the  accused  were  cell-mates,  and  the  only  occupants  of 
the  cell  at  the  time,  and  both  were  convicts  serving  unexpired 
terms  in  the  penitentiary.  As  the  deceased  and  the  accused 
were  alone  in  the  cell  at  the  time  of  the  occurrence,  it  may 
be  assumed  as  reasonably  certain  that  Anderson  died  either 
by  his  own  hand  or  by  the  hand  of  the  accused,  as  it  is  highly 
improbable  the  two  acted  in  concert  in  committing  the  act. 
That  Anderson  died  from  wounds  inflicted  upon  his  person, 
is  conclusively  shown;  but  that  the  hand  of  the  accused 
wielded  the  instrument  that  produced  them,  is  not  so  clearly 
established.  This  was  a  material  fact,  which  the  State  was 
bound  to  prove  beyond  a  reasonable  doubt,  to  warrant  a 
conviction.  The  evidence  relied  on  for  this  purpose  was 
altogether  circumstantial,  the  accused  being  the  only  living 
person  who  had  an  opportunity  of  knowing  the  truth  of  the 
matter,  and  he  positively  denies  that  he  had  any  agency  in 
inflicting  the  wounds  in  question. 

Counsel  for  plaintiff  in  error  maintains,  first,  that  the  evi- 
dence fails  to  satisfactorily  establish  the  fact  that  the  deceased 
died  by  the  hand  of  the  accused ;  and  second,  that  conceding 
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this  fact  is  sufficiently  proved,  then  he  insists  that  the  weight 
of  evidence  shows  that  the  accused,  at  the  time  of  the  homi- 
cide, was  insane,  and  hence  not  criminally  responsible  for 
what  he  did.  The  evidence  in  the  case  is  very  voluminous, 
and  is  in  the  main  directed  to  these  two  vital  points,  namely, 
the  imputed  agency  of  the  accused  in  the  homicide,  and  his 
alleged  insanity. 

It  appears  from  the  testimony  of  Merrill,  one  of  the  night 
guards  of  the  prison,  who  was  on  watch  at  the  time,  that 
about  half-past  nine  o'clock  at  night  he  heard,  as  he  states 
it,  "a  terrific  yell,  as  of  some  one  in  terrible  agony,"  when 
he  at  once  started  for  the  place,  the  screaming,  with  a  slight 
intermission,  continuing  all  the  time.  He  was  but  a  moment 
in  reaching  the  cell,  when,  looking  in,  he  "saw  Anderson  down 
on  his  knees,  bent  over  a  stool,  and  holding  on  to  the  bars  of 
the  door  with  his  left  hand. "  As  soon  as  the  guard  got  there 
he  threw  the  light  of  the  lamp  he  was  carrying,  into  the  cell, 
and  asked,  "What  is  the  matter?"  Upon  repeating  the  ques- 
tion, Mooney  answered  he  had  been  asleep,  and  "guessed 
that  fellow  had  a  fit,"  to  which  the  guard  replied,  "Why 
don't  you  get  down  and  help  him?"  Mooney  then  started  to 
get  down  from  the  upper  bunk,  when  Anderson  "let  go  his  hold 
of  the  door,  and  tumbled  over  in  the  cell."  The  guard  then 
left  for  a  moment  to  notify  McDougal,  captain  of  the  night 
guards,  of  what  had  happened.  On  his  return  with  McDougal, 
he  entered  the  cell  and  turned  Anderson  over,  who  gasped 
twice,  and  expired.  The  guard  then  took  Mooney  to  another 
cell,  having  no  conversation  with  him  on  the  way,  after  which 
he  said  to  Mooney,  "What  did  he  do  it  with?" — to  which  the 
latter  replied,  "With  my  tobacco  knife, — a  knife  made  here, 
which  I  had,  to  save  my  bread  knife. "  There  was  blood  on 
one  of  Mooney's  hands,  which  the  guard  did  not  examine  to 
see  whether  it  was  wet  or  dry ;  but  it  is  evident  from  his 
testimony,  it  came  from  a  wound  on  the  prisoner's  own  hand, 
which  he  had  received  the  day  before.     WThen  the  deceased 
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released  his  grasp  on  the  bars  of  the  cell  door,  and  fell  over, 
as  just  stated,  Mooney  was  in  the  act  of  getting  out  of  the 
bunk ;  but  upon  this  happening,  and  the  guard  having  gone 
to  notify  McDougal,  he  resumed  his  place  in  the  upper  bunk, 
and  remained  there  for  a  minute  or  two  after  their  return. 
There  were  found  in  the  cell  that  night  and  the  following 
morning,  together,  a  tooth  with  blood  on  it,  a  common  case 
knife  lying  a  few  inches  under  the  edge  of  the  lower  bunk, 
near  the  middle,  lengthwise,  and  a  dirk  knife, — the  same  re- 
ferred to  by  Mooney  in  his  conversation  with  Merrill.  The 
floor  of  the  cell  and  the  body  of  the  deceased  were  almost 
covered  with  blood,  but  none  was  discovered  on  the  bed  cloth- 
ing of  either  bunk,  except  a  small  spot  on  the  corner  of  a  sheet 
at  the  foot  of  the  lower  berth,  hanging  near  the  floor.  McDou- 
gal, in  his  testimony,  makes  the  additional  statement  that 
when  he  opened  the  cell  that  night,  Mooney  made  the  remark, 
"I  was  asleep,  by  Jesus!"  and  thinks  he  was  a  little  raised 
on  his  elbow  at  the  time. 

Hingston,  one  of  the  coroner's  jury,  testified  that  Mooney, 
at  the  request  of  the  jury,  was  brought  into  the  presence  of 
the  body  of  the  deceased,  at  the  time  of  the  inquest,  and  was 
told  to  look  at  it,  and  make  some  explanation,  if  he  could ; 
that  the  accused  replied  he  did  not  know  anything  about  it, 
for  he  was  asleep ;  that  on  defendant  taking  off  his  paifts, 
what  seemed  to  be  a  blood  stain  or  stains,  about  three  inches 
in  length  and  an  inch  or  inch  and  a  half  in  width,  was  found 
on  the  left  leg  of  his  drawers,  which  the  accused  said  he  could 
not  account  for,  unless  Anderson  might  have  touched  him 
with  his  hands.  This  witness  further  said,  on  cross-exam- 
ination: "Saw  Mooney  at  his  trial  in  Joliet,  and  observed 
him  here,  and  the  same  inattention  and  indifference  that  he 
manifests  here,- 1  observed  in  him  while  before  the  coroner's 
jury." 

The  only  evidence  relied  on  as  showing  motive  in  Mooney 
to  commit  the  crime,  is  the  testimony  of  two  or  three  con- 
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victs,  who  claim  to  have  heard  him,  a  short  time  before 
Anderson's  death,  express  dissatisfaction  with  his  cell-mate. 
To  one  of  them,  according  to  their  statements,  Mooney  said 
he  "couldn't  get  along  with  that  damned  cell-mate  of  his." 
To  another  he  said  Anderson  was  a  crank, — to  not  be  sur- 
prised some  morning  to  hear  of  him  being  carried  out  of  the 
cell.  To  another,  that  he  could  not  get  along  with  his  cell- 
mate ;  that  he  was  growling  all  the  time ;  that  it  avouIcI  not 
be  a  surprise  to  the  boys  in  the  wire  shop  if  they  heard  of 
Anderson  being  carried  out  on  a  stretcher,  if  they  did  not 
take  him  out.  The  last  two  of  these  witnesses  were  in  the 
penitentiary  for  infamous  crimes,  (one  for  grand  larceny,  the 
other  for  highway  robbery,)  which,  coupled  with  the  fact  that 
no  complaint  was  ever  made  to  any  of  the  officers  of  the  peni- 
tentiary by  Mooney,  and  that  no  one  besides  these  coavicts 
appears  to  have  known  of  any  dissatisfaction  on  the  part  of 
Mooney  with  respect  to  his  cell-mate,  undoubtedly  entitles 
their  testimony  to  but  little  consideration.  It  is  but  a  part 
of  the  common  experience  of  mankind,  that  persons  situated 
as  these  witnesses  were,  are  ever  ready  to  seize  upon  the 
slightest  opportunity  to  favorably  attract  public  attention  to 
themselves,  with  the  hope  it  may  result  in  bettering  their 
own  condition.  Moreover,  it  is  but  reasonable  to  suppose, 
assuming  Mooney  to  have  had  sufficient  understanding  to 
render  him  accountable  for  his  acts,  that  had  any  serious 
difficulty  existed  between  him  and  Anderson,  he  would  have 
made  complaint  to  some  of  the  officers  of  the  institution  be- 
fore resorting  to  such  desperate  means  of  relieving  himself 
from  the  annoyances  of  his  situation. 

Before  adverting  to  the  medical  testimony,  or  the  number 
and  character  of  wounds  found  on  the  body  of  the  deceased, 
it  is  important  to  have  a  clear  understanding  of  the  size, 
form  and  inside  arrangement  of  cell  No.  310,  which  is  a  part 
of  the  east  wing  of  the  building.  This  may  be  gathered  from 
the  testimony  of  Miller,  engineer  of  the  penitentiary.     He 
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says:  "The  cells  are  made  of  solid  stone, — walls,  floors  and 
roofs, — the  roof  of  one  cell  forming  the  floor  of  the  one  above 
it.  The  cells  in  the  east  wing  are  seven  feet  high,  seven  feet 
long,  and  four  feet  wide.  There  is  a  double  iron  bunk  in 
each  cell,  two  men  occupying  each  cell.  These  bunks  are 
one  above  the  other,  the  upper  bunk  being  eighteen  inches 
above  the  lower  one.  These  bunks  are  six  feet  two  inches  in 
length,  and  eighteen  inches  in  width.  The  space  between 
the  bunk,  which  is  placed  close  to  one  side  of  the  cell,  and 
the  opposite  side  of  the  cell,  is  twenty-six  inches.  Each  cell 
is  furnished  with  two  low,  wooden  stools,  and  a  little  wooden 
pail  for  water,  and  a  slop  pail." 

Some  bed  clothing  was  placed  under  the  head  of  Anderson 
that  night,  and  his  corpse  remained  in  the  cell  until  next 
morning,  when  his  shirt  and  drawers  were  ripped  open  and 
removed  from  his  body,  upon  which  were  found  above  thirty 
wounds,  some  two  or  three  of  which,  only,  were  regarded  as 
mortal.  The  number  and  description  of  the  wounds  given 
by  Dr.  Oakes  are  perhaps  the  most  reliable.  The  examina- 
tion made  by  him,  assisted  by  Dr.  Stiner,  was  conducted  in 
the  presence  of  the  warden  of  the  penitentiary,  and  others, 
including  Mr.  Hingston,  a  short-hand  reporter,  who  noted,  at 
the  time,  each  wound,  and  its  description,  as  publicly  called 
out  by  Dr.  Oakes.  The  description  as  taken  down  by  the 
reporter  was  then  read  over,  and  pronounced  correct  by  Dr. 
Oakes,  and  which,  as  abstracted,  is  as  follows : 

"A  wound  through  lobe  of  right  ear,  penetrating  the  space 
between  the  mastoid  process  of  temporal  bone  and  the  ramus 
of  the  lower  jaw,  passing  into  the  cavity  of  the  mouth,  about 
one-half  inch  wide. — A  wound,  simply  cutaneous,  three  inches 
below  the  right  ear,  inclining  a  little  downward  and  forward, 
about  one-half  inch  long. — The  wounds  in  the  acromial  region 
are  four  in  number,  about  one-half  inch  long,  through  skin 
and  fascia,  the  direction  of  the  wounds  being  from  right  to 
left  oblique,  at  an  angle  of  about  60°,  the  wound  near  cap  of 
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shoulder  being  a  very  little  longer,  and  apparently  deeper. — 
One  wound  just  below  middle  of  clavicle,  oblique  through  skin 
and  fascia,  five-twelfths  to  six-twelfths  of  an  inch  long. — One 
wound  in  second  intercostal  space,  about  five-twelfths  of  an 
inch  long,  through  skin,  fascia  and  muscle,  entering  pleural 
cavity  slightly  oblique. — One  wound  over  third  rib,  a  little 
outside  of  a  perpendicular  line  drawn  through  right  nipple, 
extending  to  bone,  about  five-twelfths  of  an  inch  long,  slightly 
oblique.  (The  three  wounds  last  described  have  the  appear- 
ance of  being  stabs,  and  the  left  angles  of  the  wounds  are 
deeper  than  the  right  angles  by  one-twelfth  of  an  inch  or 
more.) — One  wound  one  and  one-half  inch  below  the  nipple, 
extending  through  the  muscle,  nearly  transverse,  about  three- 
fourths  of  an  inch  long. — One  wound  three-fourths  of  an  inch 
long,  above  the  right  nipple. — One  wound  three  inches  to  the 
left  and  a  little  below  the  right  nipple.  (These  wounds,  on 
close  inspection,  look  like  stabs,  the  left  angles  being  deeper 
and  wider  than  the  right,  and  all  of  about  the  same  dimen- 
sions.)— One  wound  three  inches  to  the  right  of  left  nipple 
and  to  left  of  sternum,  severing  third  costal  cartilage,  and 
extending  into  third  intercostal  space,  direction  oblique,  at 
an  angle  of  30°  or  a  little  less,  entering  the  heart. — A  wound 
to  the  right  of  the  ensiform  cartilage,  three-fourths  of  an  inch 
long,  apparently  a  stab,  the  angle  of  entrance  being  deeper 
than  the  exit  by  one-twelfth  of  an  inch  or  more,  and  termin- 
ating in  a  cut  through  the  skin  from  left  to  right,  and  down- 
ward at  an  angle  of  about  45°,  culminating  in  a  second  stab 
of  about  the  same  dimensions  and  character  of  first  wound. — 
Two  wounds  in  lumbar  region,  one  over  second  false  rib,  the 
other  about  three  inches  above  the  first,  through  skin  and 
fascia,  about  one-half  inch  long,  and  have  the  character  of 
stabs. — A  stab  over  thenar  eminence  of  thumb,  through  skin 
and  fascia,  and  partly  through  muscle. — One  wound  over  the 
fifth  metacarpophalangeal  joint. — One  wound  over  the  cen- 
ter of  the  third  phalange  of  index  finger.     (The  latter  three 
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wounds  have  the  character  of  punctures  or  stabs.) — A  wound 
between  the  third  and  fourth  metacarpo-phalangeal  joints, 
has  the  character  of  an  incised  puncture  or  stab.  The  four 
last  named  wounds  are  upon  the  left  hand.  Left  arm — A 
wound  two  and  one-half  inches  long,  over  the  outer  and  upper 
aspect  of  elbow  joint,  extending  through  skin  and  fascia  and 
into  muscle,  direction  apparently  from  right  to  left,  and  ob- 
liquely downward.  Right  arm — Two  wounds  through  skin 
only,  near  the  elbow,  on  the  outer  side  of  arm.  They  have 
the  appearance  of  cuts  about  three-fourths  of  an  inch  long. — 
One  wound  on  the  front  and  ulna  side  of  the  forearm,  midway 
between  the  wrist  and  the  elbow,  about  an  inch  long,  extend- 
ing through  the  skin  and  fascia  and  into  muscle,  and  has  the 
character  of  an  incised  wound.  Back  of  rigid  arm — A  wound 
extending  from  the  ulna  to  the  radial  side  of  the  hand,  on 
the  posterior  aspect  of  the  wrist.  This  wound  has  the  appear- 
ance of  having  been  made  by  a  knife  cutting  through  the  skin 
and  fascia  to  muscle  on  ulna  side,  and  then  through  the  skin 
only,  for  a  short  distance,  and  a  second  effort  causing  the 
knife  to  pass  deeper  as  it  reached  the  radial  side.  Back  of 
left  arm — Two  wounds  on  the  dorsum  of  second  metacarpo- 
phalangeal joint.  They  have  the  character  of  incised  wounds 
about  half  an  inch  long,  extending  through  skin. — A  wound 
two  inches  long  over  back  of  left  hand,  the  direction  being 
nearly  transverse,  and  extending  through  skin  and  partly 
through  fascia. — A  wound  two  inches  long  over  back  of  left 
wrist  joint,  the  wound  extending  through  skin  and  fascia,  the 
skin  retracted  much,  and  made  a  gaping  wound  by  flexion  of 
the  joint. — A  wound  in  the  posterior  aspect  of  the  left  thigh, 
four  and  one-half  inches  long,  and  extending  through  skin 
and  fascia  and  muscle,  about  three  inches  deep,  and  near  the 
centre  of  said  wound  the  direction  was  longitudinal. — A  wound 
on  the  outer  aspect  of  left  thigh,  two  inches  below  the  troch- 
anter.— A  wound  over  the  left  gluteal  region,  one  and  one- 
fourth  inch  long  and  one-third  of  an  inch  deep. " 
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The  medical  testimony,  as  is  not  unfrequently  the  case, 
discloses  a  diversity  of  opinion  among  the  witnesses  upon 
several  important  questions,  though  in  many  respects  there  is 
no  substantial  conflict  between  them.  Drs.  Campbell,  Kay- 
nor,  Dougall  and  Eichards  were  introduced  in  chief,  by  the 
People.  Campbell  and  Dongall  examined  the  body  of  the  de- 
ceased the  morning  after  his  death,  and  before  its  interment. 
The  examination  made  by  Dr.  Oakes  was  after  the  body  had 
been  disinterred,  and  was  made  for  the  express  purpose  of 
ascertaining  with  certainty  the  exact  character  and  location 
of  the  wounds.  The  examination  by  Campbell  and  Dougall 
was  doubtless  chiefly  for  the  purpose  of  determining  whether 
the  wounds  were  mortal,  so  they  could  speak  with  certainty 
before  the  coroner's  jury  as  to  the  cause  of  death.  It  is 
evident  they  made  no  record  of  the  examination,  and  their 
testimony  before  the  trial  court  shows  they  had  an  imperfect 
recollection  of  many  important  matters  connected  with  the 
wounds,  as  bearing  upon  the  question  whether  they  were  self- 
inflicted  or  not.  While  their  examination  was  sufficiently 
careful  and  accurate  for  the  purposes  for  which  it  was  made, 
yet,  for  the  reasons  stated,  that  made  by  Dr.  Oakes  is  more 
complete  and  satisfactory  in  its  bearing  upon  the  present 
inquiry.  Dr.  Dougall,  who  assisted  Dr.  Campbell,  and  who 
substantially  agrees  with  him  as  to  everything  relating  to  it, 
says :  "I  did  not  make  a  memorandum  of  the  exact  locality 
of  the  wounds,  nor  did  I  charge  my  memory  fully  with  it." 
Drs.  Campbell  and  Dougall  make  thirty-one  wounds,  answer- 
ing in  the  main  those  specified  by  Drs.  Oakes  and  Stiner, 
while  the  latter  make  thirty-three ;  but  this  difference  in 
results  is  a  matter  of  no  special  significance,  except  as  it 
may  tend  to  show  the  care  with  which  the  examinations  were 
respectively  made.  The  former  claim  to  have  found  wounds 
on  the  palms  of  the  hands,  and  one  about  the  gluteal  region 
that  extended  into  the  pelvic  cavity.  The  latter  are  quite 
positive  there  were  no  wounds  at  all  in  the  palms  of  the 
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hands,  or  either  of  them,  and  also  that  the  wound  in  the 
gluteal  region  did  not  extend  into  the  pelvic  cavity.  The  lat- 
ter wound  they  insist  was  a  mere  flesh  wound,  extending 
inwardly  three-quarters  of  an  inch,  only.  This  discrepancy 
is  of  more  importance,  but  for  reasons  already  stated,  the 
conclusions  reached  by  Drs.  Oakes  and  Stiner  are  more  prob- 
ably correct.  In  making  this  statement  it  is  not  intended  to 
at  all  question  the  integrity  or  motives  of  Drs.  Campbell  and 
Dougall.  No  doubt  the  conflict  in  question  is  the  result  of 
an  honest  mistake,  which  might  well  have  happened  with  any 
one  making  an  examination,  under  the  circumstances,  for  the 
purpose  they  did. 

Under  this  state  of  facts  the  question  is  presented,  What 
are  the  probabilities  as  to  who  inflicted  the  wounds  found 
upon  Anderson's  body,  and  of  which  he  is  conceded  to  have 
died? — were  they  self-inflicted,  or  were  they  made  by  the 
hand  of  Mooney?  In  attempting  to  answer  this  question,  the 
important  inquiry  first  arises,  Was  it  possible  for  Anderson 
to  have  made  the  wounds  with  his  own  hands  ?  It  seems 
clear,  from  the  evidence,  he  might,  with  a  knife  in  one  or 
the  other  of  his  hands,  have  inflicted  every  wound  found  on 
his  body,  provided  he  was  not  prevented  by  loss  of  physical 
strength  before  the  operation  was  completed.  This,  in  effect, 
is  admitted.  Nevertheless,  it  is  claimed  by  the  People  the 
wounds  could  not  have  been  self-inflicted,  because,  as  is  al- 
leged, if  the  wound  in  the  heart, — the  most  fatal  one, — had 
been  first  made,  death  would  have  followed  almost  instanta- 
neously, and  before  the  deceased  could  possibly  have  inflicted 
the  others.  On  the  other  hand,  it  is  contended  if  the  less 
important  wounds  had  been  inflicted  first,  whatever  the  order 
of  their  infliction  may  have  been,  they  would  have  so  shocked 
and  weakened  him  that  he  could  not  possibly  have  inflicted 
the  wound  in  the  heart, — and  in  this  position  the  People  are 
sustained  by  the  opinions  of  Drs.  Campbell,  Raynor  and 
Dougall,  as  expressed  in  their  examinations  in  chief ;  but  the 
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force  of  their  opinions  is  greatly  weakened  by  admissions  on 
cross-examination,  and  references  to  cases  admitted  by  them 
to  be  authoritative  in  the  medical  profession,  which  are  some- 
what inconsistent  with  the  opinions  expressed  by  them.  On 
the  other  hand,  Drs.  Oakes,  Alexander,  Hosmer,  Curtis  and 
Kiernan,  witnesses  called  by  the  accused,  and  Dr.  Eichards, 
a  witness  called  by  the  People,  swear  that  all  the  wounds 
in  question  might  have  been  made  by  the  deceased  himself. 
Thus  it  is  satisfactorily  shown,  by  the  decided  weight  of 
evidence,  that  the  deceased  may  have  inflicted  the  wounds 
himself. 

Strange  as  this  case  confessedly  is,  assuming  Mooney  to  be 
guilty,  one  of  the  most  remarkable  features  of  it  is,  that  he 
should,  by  mere  chance,  have  made  thirty-three  wounds  on 
the  person  of  Anderson,  scattered  over  various  parts  of  the 
body,  without  making  a  single  one  which  Anderson  himself 
could  not  have  made.  All  these  wounds,  with  the  exception 
of  three  or  four,  were  light  and  unimportant,  some  of  them 
extending  barely  through  the  skin ;  and  so  far  as  they  indi- 
cate any  intention  at  all,  they  would  seem  to  have  been  in- 
flicted for  purposes  of  mutilation  and  torture,  merely, — just 
such  wounds  as  an  insane  suicide  would  be  most  likely  to 
inflict. 

Turning  now  to  the  accused,  it  may  be  admitted  it  was 
physically  possible  for  him  to  have  made  the  wounds;  but 
the  important  point  is,  What  are  the  probabilities  ?  In  de- 
termining this  question  many  things  are  to  be  taken  into 
account,  particularly  the  size  of  the  cell,  the  articles  of  fur- 
niture it  contained,  the  size  and  construction  of  the  bunks, 
the  condition  of  the  bed  clothing,  wearing  apparel  of  the 
accused  and  deceased,  and  of  the  cell  floor,  after  the  affair 
was  over.  Were  the  parties  in  their  respective  bunks  while 
the  deed  was  being  done  ?  The  location  and  character  of  the 
wounds  show  this  was  physically  impossible.  Moreover,  the 
fact  that  the  bed  clothing  on  the  bunk  of  the  deceased  was, 
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with  the  exception  above  mentioned,  free  from  blood  stains, 
demonstrates  the  wounds  could  not  have  been  inflicted  while 
he  was  in  his  bunk ;  and  for  the  same  reason  the  deceased 
could  not  have  been  in  the  bunk  of  the  accused  when  the 
cutting  was  done.  He  must  therefore  have  been  on  the  floor, 
and  if  the  cutting  was  clone  by  Mooney,  he,  of  necessity,  was 
on  the  floor  also,  for  he  could  not  possibly  have  made  all 
the  wounds  from  his  bunk.  To  have  done  the  cutting  on 
the  floor,  he  was  necessarily  in  very  close  proximity  to  the 
deceased, — and  how  could  all  this  have  been  done  without 
getting  more  or  less  blood  stains  upon  his  shirt  and  drawers  ? 
As  already  seen,  the  body  of  the  deceased,  next  morning,  was 
saturated  with  blood,  and,  as  the  evidence  shows,  there  was 
a  great  deal  of  blood  on  the  floor,  yet  none  was  found  on  the 
accused,  except  a  small  spot  or  two  on  one  of  the  legs  of  his 
drawers,  which  he  accounted  for  by  saying  he  supposed  the 
deceased  had  probably  touched  him  with  his  hands  while 
accused  was  lying  in  his  bunk.  This  conjecture  was  not  at  all 
improbable,  but  the  stain  is  more  likely  to  have  been  caused 
by  his  drawers  coming  in  contact  with  blood  on  something  in 
the  cell  or  on  the  walls  of  the  cell,  when  he  got  out  of  his 
bunk  that  night.  Grant,  in  his  testimony,  expressly  states 
"there  was  a  great  deal  of  blood  on  the  floor  *  *  *  and 
blood  on  the  walls  of  the  cell."  Considering  there  was  only 
about  twenty-six  inches  space  between  the  bunks  and  the 
opposite  wall,  which  had  more  or  less  fresh  blood  on  it,  it 
would  have  been  even  remarkable  if  the  accused  had  got 
down  out  of  the  bunk  and  passed  out  of  the  cell  without  get- 
ting any  stains  on  his  clothing.  No  importance  or  signifi- 
cance is  therefore  to  be  attached  to  the  stain  on  the  leg  of 
his  drawers. 

Again,  assuming  the  cutting  was  done  by  Mooney  while 
both  parties  were  out  of  their  bunks,  and  that  there  was  a 
great  deal  of  blood  on  the  floor,  as  stated  by  Grant,  is  it  not 
morally  certain  that  Mooney  would  have  got  more  or  less  of 
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it  on  his  feet,  and  by  that  means  have  stained  the  bed  cloth- 
ing on  his  bunk?  Yet  no  such  stains  were  found  there.  But 
conceding  this  to  have  happened  by  some  strange  and  unac- 
countable means,  how  was  it  possible  for  him  to  do  all  the 
cutting  and  carving  it  is  claimed  he  did,  without  getting  a 
single  stain  of  blood  upon  his  shirt  or  even  his  hands  ?  And 
yet,  in  order  to  sustain  the  judgment  below,  this  court  must 
say  all  this,  strange  and  unreasonable  as  it  is,  not  only  hap- 
pened, but  that  there  is  no  reasonable  doubt  of  the  fact ! 

But  suppose,  for  the  purposes  of  the  argument,  all  this  be 
conceded,  and  the  case  is  to  be  considered  upon  the  hypothe- 
sis that  Mooney  did  the  cutting  and  that  Anderson  was  sane 
at  the  time,  as  it  is  claimed  he  was,  and  that  he  was  making 
such  resistance  as  his  physical  strength  and  judgment  en- 
abled him  to,  would  it  not  have  resulted  in  such  a  deathly 
struggle  and  rencounter  between  them  as  would  certainly 
have  attracted  the  attention  of  the  guard  and  every  one  in 
that  locality  ?  Would  not  something  else  have  been  heard 
besides  wild,  inarticulate  shrieks  or  groans,  such  as  are  de- 
scribed by  the  witnesses  in  this  case  ?  Yet  nothing  of  this 
kind  was  heard  by  any  one.  Not  only  so,  but,  all  the  circum- 
stances considered,  it  is  manifest  that  no  such  struggle  could 
have  taken  place.  Looking  at  the  case  from  this  aspect,  the 
narrowness  of  the  space  in  which  the  parties  would  have  had 
to  grapple  with  each  other ;  the  fact  that  it  was  in  part  occu- 
pied by  the  two  stools,  water  bucket  and  slop  pail ;  also,  that 
on  one  side  of  this  space  were  the  iron  bunks,  even  a  slight 
touch  of  which,  in  a  struggle  of  that  kind,  would  most  likely 
have  left  its  mark  on  the  body, — must  all  be  kept  in  view. 
Think  of  a  deathly  struggle  at  the  early  hour  of  half-past 
nine,  in  that  narrow,  crowded  cell,  over  stools,  bucket  and 
slop  pail,  without  any  one  hearing  or  knowing  anything  of  it ! 
Think  of  such  a  struggle,  under  such  circumstances,  without 
leaving  a  single  bruise  or  mark  on  either  of  the  parties,  to  show 
it  had  taken  place  !  Would  it  not  be  taxing  human  credulity 
2G— 111  III. 
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beyond  all  reasonable  limits,  to  ask  one  to  believe  that  this 
might  have  happened  ?  Of  the  thirty-three  wounds  on  the 
deceased,  not  a  bruise  or  contused  wound  is  to  be  found 
among  them,  and,  so  far  as  the  evidence  discloses,  not  a 
scratch,  abrasion  of  the  skin,  or  mark,  was  found  on  the 
defendant.  Surely,  this  could  not  have  been,  had  such  a  col- 
lision really  taken  place.  But  this  is  not  all.  Turning  to 
the  wounds  themselves,  it  is  found  that  most  of  them  must 
have  been  inflicted  by  blows  or  thrusts  given  from  right  to 
left,  indicating  both  method  and  deliberation,  which,  in  con- 
nection with  the  fact  already  stated,  that  most  of  them  are 
so  slight  and  trivial  as  to  indicate  a  purpose  of  mutilation, 
merely,  strongly  negatives  the  fact  there  was  a  personal 
struggle  or  collision  between  the  prisoner  and  the  deceased. 
If,  then,  there  was  no  struggle,  we  must,  upon  the  hypothesis 
of  Mooney's  guilt,  assume  that  Anderson  quietly  and  without 
resistance  submitted  to  the  butchery, — a  position  still  more 
unreasonable  than  the  other,  and  therefore  inadmissible. 

Leaving  this  branch  of  the  case,  and  turning  to  the  ques- 
tion of  the  prisoner's  insanity,  it  must  be  conceded  the  case 
made  by  him  is  a  strong  one.  As  bearing  on  this  question, 
the  testimony  of  the  accused,  his  deportment,  manner  of 
testifying,  and  general  bearing  throughout  the  whole  affair, 
are  not  without  significance,  and  greatly  strengthen  his  case. 
In  addition  to  this,  the  evidence  shows  that  his  mother,  be- 
fore him,  was  insane,  that  he  had  a  cousin,  on  his  father's 
side,  who  was  also  insane,  and  that  he  himself,  when  fifteen 
or  sixteen  years  of  age,  had  fits,  and  was  subject  to  illusions. 
Add  to  this  the  positive  opinions  of  eminent  medical  ex- 
perts that  Mooney,  at  the  time  in  question,  was  an  epileptic 
lunatic,  and  the  case  is  yet  still  stronger.  The  opinions 
of  these  medical  witnesses  seem  to-  be  strongly  fortified  by 
medical  authority,  and  the  witnesses  themselves  are  evi- 
dently men  of  great  learning  and  research.  It  is  true,  other 
medical  witnesses  expressed  contrary  opinions,  and  gave  it 
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as  their  best  judgment  the  prisoner  was  sane,  and  conse- 
quently responsible  for  his  acts.  If  this  case  turned  upon 
the  weight  of  expert  testimony  upon  this  question,  merely,  a 
more  difficult  question  would  be  presented ;  but  it  does  not, 
for  the  wounds  themselves,  assuming  they  were  made  by  the 
prisoner,  raise  the  strongest  doubt  of  his  sanity.  It  is  diffi- 
cult to  conceive  of  a  motive,  and  surely  none  has  been  shown, 
that  would  induce  a  sane  man  to  inflict  between  twenty  and 
thirty  mere  flesh  wounds  upon  various  parts  of  the  body,  as 
was  done  in  this  case,  when  the  sole  object  was  to  take  life 
to  rid  himself  of  a  mere  petty  annoyance,  as  is  claimed  was 
done  here. 

It  is  not  necessary  to  further  discuss  this  branch  of  the 
case.  It  may  be  concluded  by  the  general  remark,  that,  to 
say  the  least  of  it,  the  question  is  not  free  from  well  founded 
doubt  if  it  be  assumed  the  killing  was  done  by  the  prisoner. 
Indeed,  from  every  aspect  in  which  the  case  is  capable  of 
being  viewed,  grave  and  serious  doubts  of  the  prisoner's  guilt 
are  encountered.  Such  being  the  case,  what  is  the  law  ap- 
plicable to  it  ?  Fortunately,  there  is  no  diversity  of  opinion 
or  conflict  of  authority  with  respect  to  it.  A  conviction  is 
asked  in  the  case  upon  circumstantial  evidence  alone.  The 
unquestioned  rule  in  such  case  is,  that  before  conviction  can 
properly  be  had,  the  guilt  of  the  accused  must  be  so  thor- 
oughly established  as  to  exclude  every  other  reasonable  hy- 
pothesis. This  has  not  been  done.  The  whole  case  seems 
shrouded  in  mystery  and  doubt  to  such  a  degree  that  it  would 
be  dangerous  to  permit  the  conviction,  and  it  should  there- 
fore be  reversed. 
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Mary  Clark 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  17,  1884. 

New  trial — verdict  against  the  evidence — in  criminal  case.  Three  per- 
sons were  tried  together,  for  larceny,  and  all  convicted,  two  being  evidently 
guilty,  but  the  guilt  of  the  third  was  quite  doubtful.  The  principal  witness 
against  the  third  was  one  of  her  co-defendants,  whose  testimony  was  not 
very  reasonable  and  probable  in  itself,  and  was  contradicted  by  other  defend- 
ants. This  court  not  being  satisfied,  beyond  a  reasonable  doubt,  of  the  guilt 
of  the  third  party,  and  believing  it  better  to  give  her  a  trial  separately,  reversed 
the  judgment  against  her,  and  remanded  the  cause  to  the  court  below  for  a 
new  trial. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

At  the  January  term,  1884,  of  the  Criminal  Court  of  Cook 
county,  Mary  Clark  was  indicted,  with  Mary  Anderson  and 
Bertha  Kleinsmith,  for  the  crime  of  larceny,  and  on  the  trial 
was  found  guilty,  with  her  co-defendants,  of  stealing  a  lot  of 
ostrich  plumes,  and  sentenced  to  the  penitentiary  for  a  period 
of  two  years.  She  brings  the  case  to  this  court  on  error,  and 
seeks  a  reversal  of  that  judgment  against  her,  principally  on 
the  ground  the  verdict  is  contrary  to  the  evidence. 

Messrs.  E.  &  A.  YanBuren,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  Luther 
Laflin  Mills,  State's  attorney,  and  Mr.  George  C.  Ingham, 
for  the  People. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  evidence  in  this  case  has  been  examined  with  care, 
and  the  court  is  not  satisfied  it  shows,  beyond  a  reasonable 
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doubt,  that  defendant,  Mary  Clark,  is  guilty  of  the  crime  of 
larceny  with  which  she  is  charged.  The  principal  fact  that 
is  proven  to  connect  her  with  the  stealing  of  the  goods,  is, 
she  went  to  the  store  in  company  with  the  guilty  defendants, 
and  was  in  the  store  at  the  time  the  goods  were  taken.  But 
all  that  may  be  true,  and  consist  with  her  innocence.  She 
was  in  another  part  of  the  store  when  the  goods  were  taken, 
and  with  her  back  towards  the  other  defendants,  so  that  she 
could  not  see  what  they  were  doing.  Outside  of  the  testi- 
mony of  one  of  defendants,  there  is  really  nothing  to  connect 
defendant  Clark  with  the  larceny.  Bertha  Kleinsmith,  a 
co-defendant,  and  the  one  most  guilty  of  all  of  them,  testified 
that  defendants  Clark  and  Mary  Anderson  drove  up  to  her 
house,  and  induced  her  to  go  out  with  them  to  steal,  as  she 
and  Mary  Anderson  wanted  $100  to  pay  lawyers'  fees,  and 
had  no  other  way  to  get  the  money.  The  story  'she  tells  in 
this  respect,  is  not  in  itself  a  very  probable  one.  On  the 
other  hand,  Mary  Anderson  testified,  with  great  positiveness, 
that  defendant  Clark  did  not  know  that  she  had  taken  the 
goods,  until  they  were  arrested,  and  had  nothing  to  do  with 
the  taking.  When  arrested,  Mrs.  Clark  asked,  "Why  did  you 
get  me  into  this  trouble?" — to  which  Mary  Anderson  made 
no  reply. 

There  is  much  in  the  evidence  that  tends  to  impeach  the 
testimony  of  defendant  Kleinsmith.  She  had  before  been 
convicted  of  larceny,  and  had  served  a  term  in  the  peniten- 
tiary. Her  whole  testimony  shows  she  is  an  abandoned 
woman  and  a  great  criminal.  Besides  these  damaging  facts, 
her  account  of  what  occurred  at  the  store  is  in  conflict  with 
that  of  all  the  other  witnesses.  Mary  Anderson,  so  far  as 
this  record  discloses,  has  never  before  been  charged  with 
crime,  and  her  testimony  would  therefore  seem  to  be  entitled 
to  more  weight.  While  it  is  the  province  of  the  jury  to  judge 
of  the  credibility  of  the  several  witnesses,  this  court  would, 
in  view  of  the  unsatisfactory  character  of  the  testimony,  be 
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better  satisfied  if  the  case  should  be  submitted  to  another 
jury,  where  defendant  could  be  tried  separately  from  her  co- 
defendants,  both  of  whom  are  clearly  guilty.  To  that  end 
the  judgment  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


George  E.  Ayers 

v. 

The  City  of  Chicago. 

Filed  at  Ottawa  September  27,  1884. 

1.  Pleading — of  the  declaration — in  action  against  a  city  to  recover  for 
personal  injuries  resulting  from  negligence.  In  an  action  against  a  city  to 
recover  for  an  injury  resulting  from  leaving  a  dangerous  pit  unguarded,  it  is 
not  sufficient  in  the  declaration  to  allege,  generally,  that  it  was  the  duty  of 
the  defendant  to  cover  or  otherwise  protect  a  dangerous  pit  or  place,  but  the 
pleader  must  state  facts  from  which  the  law  will  raise  the  duty. 

2.  Pleading  and  evidence — allegations  and  proofs  must  correspond. 
A  plaintiff  can  not  recover  except  by  proof  of  the  case  stated  in  his  declara- 
tion.    The  probata  must  support  the  allegata. 

3.  Same — in  suit  against  a  city  for  personal  injuries— allegation  and 
proof  as  to  duty  of  the  city  in  respect  to  safety  of  streets.  An  allegation 
in  a  declaration  in  a  suit  against  a  city  to  recover  damages  for  a  personal 
injury,  that  the  defendant  was  in  the  possession  and  occupancy  of  premises 
adjoining  a  public  highway  on  which  was  a  dangerous  pit,  and  that  by  reason 
of  such  occupancy  it  was  the  duty  of  the  defendant  to  protect  the  public 
against  danger  of  injury  from  falling  into  such  pit,  by  covering  the  pit,  or 
otherwise  guarding  against  accident,  and  alleging  a  failure  to  perform  such 
duty,  is  not  sustained  by  proof  that  the  defendant  was  possessed  of  a  public 
street  frequented  by  the  public,  and  by  reason  of  the  possession  of  the  street 
it  became  the  duty  of  the  defendant  to  make  and  keep  the  public  highway  in 
a  safe  condition,  and  that  in  violation  of  this  duty  the  city  had  negligently 
permitted  a  dangerous  pit  adjoining  such  highway  to  be  and  remain  without 
any  barrier  to  prevent  persons  passing  from  falling  therein,  nor  is  such  alle- 
gation sustained  by  proof  tending  to  show  negligence  of  the  defendant  to 
keep  such  highway  so  in  its  possession  safe,  by  permitting  to  be  and  remain 
in  the  same  a  dangerous  pit  wholly  unguarded  by  any  barrier. 
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4.  Under  a  declaration  charging  a  city  with  the  duty  of  covering  or  pro- 
tecting a  dangerous  pit,  upon  the  allegation  that  the  pit  is  located  on  prem- 
ises occupied  by  the  defendant  and  adjoining  a  public  highway,  the  plaintiff 
can  not  recover  by  proving  that  the  defendant  was  in  possession  of  the  street, 
and  as  occupant  of  the  highway  owed  that  duty  to  the  public  whether  the  pit 
was  in  the  highway  or  adjoining  the  same. 

5.  Practice — directing  what  the  verdict  shall  be.  Where  there  is  no 
evidence  tending  to  prove  a  material  allegation  in  the  plaintiff's  declaration, 
and  without  the  proof  of  which  no  recovery  can  be  had,  there  is  no  error  in 
excluding  all  the  evidence,  and  instructing  the  jury  to  find  for  the  defendant. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Kollin  S.  Williamson,  Judge,  presiding. 

This  is  an  action  of  trespass  on  the  case,  wherein  appel- 
lant, as  plaintiff,  alleges  in  his  declaration  that  on  the  11th 
day  of  December,  A.  D.  1881,  the  defendant  (the  appellee) 
was  the  possessor  and  occupier  of  a  certain  messuage  and 
premises,  situated  on  the  north-west  corner  of  Washington 
and  Clark  streets,  in  the  city  of  Chicago,  in  the  county  of 
Cook,  adjoining  the  public  highway  or  sidewalk  about  said 
premises,  in  which  there  was  a  certain  hole,  aperture  and 
opening,  otherwise  known  as  a  "light  shaft,"  belonging  to 
said  premises,  including  said  light  shaft,  and  that  the  plain- 
tiff, while  walking  along  said  sidewalk  with  all  due  and  proper 
care,  fell  into  said  opening  in  and  adjoining  the  said  side- 
walk and  common  highway,  and  was  greatly  injured, — his 
head  so  injured  as  to  affect  his  hearing,  his  leg  broken  in 
different  places,  so  that  it  became  necessary  to  amputate  the 
same,  and  incur  great  expense  in  and  about  his  injuries,  and 
for  loss  of  time  and  business,  laying  his  damages  at  $20,000, 
consequent  upon  the  failure  and  neglect  of  the  defendant  to 
protect  said  opening  and  light  shaft  with  a  railing  or  guard, 
as  in  duty  bound, — to  which  the  defendant  filed  the  plea  of 
not  guilty,  and  upon  the  issues  so  joined  a  jury  was  impan- 
eled and  the  trial  had. 
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On  the  trial,  plaintiff  produced  proofs  tending  to  show  that 
while  walking  on  the  sidewalk  on  the  north  side  of  Wash- 
ington street,  going  westward  from  the  north-west  corner  of 
Clark  and  Washington  streets,  in  the  city  of  Chicago,  in  the 
county  of  Cook, — which  sidewalk  was  just  south  of  the  court 
house,  there  being  snow  on  the  ground  at  the  time,  and  it 
being  in  the  night  time, — the  plaintiff,  bearing  to  the  right, 
walked  towards  the  court  house,  and  while  exercising  ordi- 
nary care,  fell  into  a  hole,  or  uncovered  and  unprotected  and 
unguarded  light  shaft,  which  adjoined  the  sidewalk,  and  was 
between  the  northern  edge  of  the  sidewalk  and  the  wall  of  the 
court  house ;  that  this  hole  or  light  shaft  was  about  four  feet 
wide  and  twelve  feet  long,  and  about  twelve  feet  deep,  and 
was  entirely  uncovered,  and  without  any  railing  or  barrier 
to  prevent  persons  from  walking  unawares  into  the  same  or 
falling  into  the  same ;  and  that  a  smooth  pavement  extended 
all  the  way  from  t^ie  south  side  of  the  hole  to  that  part  of 
Washington  street  used  for  wagons,  carriages  and  horses, — a 
distance  of  some  sixteen  feet ;  and  that  by  the  fall  his  ankle 
was  crushed  so  his  leg  had  to  be  amputated,  and  he' was 
otherwise  very  seriously  injured  in  his  person,  and  also  that 
he  was  subjected  to  great  expense.  Plaintiff  testified,  also, 
that  the  opening  was  in  the  sidewalk,  and  not  in  the  court 
house  building.  One  of  his  witnesses  testified  that  the  hole 
was  neither  in  the  sidewalk  nor  in  the  court  house,  but  be- 
tween the  two  ;  the  opening  had  no  connection  with  the  court 
house,  except  as  a  shaft  for  light  to  the  basement  of  the  build- 
ing ;  also,  that  this  hole  had  remained  for  at  least  six  months 
in  this  condition,  at  the  north  edge  of  a  sidewalk,  where  large 
numbers  of  people  were  constantly  passing.  There  was  no 
evidence  whatever  that  the  defendant  (appellee)  was  ever  in 
possession  or  in  the  occupancy  of  the  place  where  this  hole 
was,  or  of  the  court  house. 

This  being  all  the  testimony  in  the  case,  the  counsel  for 
defendant  moved  the  court  to  exclude  the  evidence  from  the 
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consideration  of  the  jury,  which  motion  the  court  sustained, 
and  plaintiff  then  and  there  excepted.  The  court  then  gave 
the  jury  the  following  instruction: 

"The  jurors  are  instructed  that  there  is  no  evidence  to  sus- 
tain the  material  allegations  of  the  plaintiff's  declaration,  and 
you  are  therefore  directed  to  bring  in  a  verdict  for  the  defend- 
ant that  the  defendant  is  not  guilty. " 

— To  which  the  plaintiff  at  the  time  excepted.  The  jury  found 
the  defendant  not  guilty.  On  the  same  day  plaintiff  moved 
the  court  to  grant  a  new  trial,  because  the  court  erred  in 
giving  said  instruction,  and  because  the  verdict  is  against 
the  law  and  against  the  evidence  in  the  case,  and  should 
have  been  for  the  plaintiff.  The  motion  was  overruled,  and 
plaintiff  excepted.  Judgment  for  defendant  was  rendered. 
On  appeal,  this  judgment  was  affirmed  in  the  Appellate  Court 
for  the  First  District,  and  plaintiff,  with  the  certificate  of 
that  court,  under  the  statute,  appeals  to  this  court. 

Mr.  L.  M.  Shrevb,  for  the  appellant : 

The  evidence  proves  that  the  opening  is  in  the  edge  of  the 
sidewalk,  made,  no  doubt,  as  a  light  shaft  in  the  basement 
of  the  court  house,  but  made  in  the  sidewalk  over  which  pe- 
destrians pass,  and  had  a  right  to  pass,  over  its  entire  width. 
Indianapolis  v.  Gaston,  58  Ind.  224;  Stephen  v.  Brown,  40 
111.  428. 

The  legal  presumption  is,  that  the  city  makes  its  own  side- 
walks, and  that  it  has  the  control  and  possession  of  the  same, 
no  matter  who  owns  the  fee.     City  v.  Johnson,  53  111.  91. 

The  city  holds  the  public  streets  and  highways  in  trust  for 
the  public  use,  and  is  bound  to  see  its  sidewalks  are  reason- 
ably safe  for  persons  exercising  reasonable  care, — to  place 
lights  where  obstructions  are  made  by  themselves  or  others, 
and  to  place  guards  in  dangerous  places.  City  v.  Wright, 
69  111.  319;   Cityv.  Brophy,  79  id.  277;    Campbell  v.  Race, 
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7  Cush.  408,  cited  in  35  111.  58;  Norwich  v.  Breed,  30  Conn. 
535;  President  v.  Meredith,  54  111.  84;  City  of  Bloomington  v. 
Bay,  42  id.  503 ;  Dillon  on  Mun.  Corp.  chap.  23,  p.  754. 

If  a  sidewalk  be  made  by  a  private  citizen,  the  city  is  liable 
for  defects  known  in  it,  from  which  injury  results.  City  of 
Rockford  v.  Hildebrand,  61  111.  155. 

The  liability  is  equally  clear  if  damage  result  from  obstruc- 
tions or  dangerous  excavations  on  adjacent  property,  so  near 
as  to  endanger  the  free  use  of  the  street.  City  of  Chicago  v. 
Bobbins,  2  Black,  418;  Nibbett  v.  City  of  Nashville,  4  Wall. 
657 ;  Dillon  on  Mun.  Corp.  754,  et  seq. 

The  liability  extends  equally  to  obstructions,  dangerous 
places  and  unprotected  holes  upon  adjoining  or  adjacent 
property,  by  whomsoever  made.  Mayor  of  New  York  v.  Baily, 
2  Denio,  433;  Campbell  v.  Race,  7  Cush.  408;  3  id.  174;  30 
Conn.  118;  Bacon  v.  Page,  48  111.  499. 

Mr.  Julius  S.  Grinnell,  for  the  appellee : 

The  city  is  not  liable,  because  there  was  an  absolute  failure 
on  the  part  of  the  plaintiff  to  prove  that  the  city  owned,  occu- 
pied or  controlled  the  county  building,  or  that  the  city  had 
anything  to  do  with  or  about  the  opening  in  question.  The 
negligence  charged  is,  that  there  was  a  hole  in  the  building 
or  premises  owned  and  occupied  by  the  city,  which  it  failed 
to  cover  or  protect.  There  was  no  proof  of  the  occupancy 
or  ownership  of  the  premises  by  the  city. 

The  place  where  the  plaintiff  received  his  injury  was  not  in 
the  walk,  but  in  the  county  building,  over  which  the  city  has 
no  control.  It  could  not  be  reached  except  by  going  out  of 
the  way,  and  was  reached  by  plaintiff,  as  he  says,  in  attempt- 
ing to  get  out  of  sight  and'  away  from  persons  passing  along 
the  street.  The  accident  was  not  unavoidable,  and  did  not 
necessarily  happen.  Plaintiff's  going  there  might  have  been 
his  convenience  or  even  necessity,  but  it  was  no  such  neces- 
sity as  would  imply  negligence  for  which  the  city  is  responsi- 
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ble.  He  left  the  walk  provided  by  the  city,  and  went  to  a 
building  not  owned  or  controlled  by  the  city,  to  a  place  not  in 
the  traveled  way,  and  to  be  out  of  sight  endeavored  to  get 
behind  an  immense  buttress,  and  fell.  Gavin  v.  City  of  Chi- 
cago, 97  111.  66 ;  Monmouth  v.  Sullivan,  8  Bradw.  50. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  no  error  in  the  judgment  of  the  Appellate  Court. 
The  judgment  of  the  Superior  Court  of  Cook  county  was 
properly  affirmed.  The  only  question  of  law  presented  by 
the  record  relates  to  the  propriety  of  the  instruction  directing 
the  jury  to  find  for  the  defendant,  upon  the  ground  stated 
in  the  instruction, — that  "there  is  no  evidence  to  sustain  the 
material  allegations  of  the  plaintiff's  declaration." 

The  gist  of  the  complaint,  as  stated  in  the  declaration,  is, 
that  the  defendant  was  in  possession  and  occupancy  of  prem- 
ises adjoining  a  public  highway,  and  that  on  these  premises 
so  adjoining  the  public  highway  and  so  possessed  by  the 
defendant,  was  a  dangerous  pit,  and  that  by  reason  of  such 
possession  and  occupancy  of  the  pit  so  situate,  it  was  the  duty 
of  defendant  to  protect  the  public  against  liability  to  injury  by 
falling  into  the  pit,  by  covering  the  same,  or  otherwise  guard- 
ing against  the  danger,  and  that  defendant  failed  to  perform 
that  duty.  A  plaintiff  can  not  recover  except  by  proof  of  the 
case  stated  in  his  declaration.  The  probata  must  support  the 
allegata.  It  does  not  tend  to  support  the  allegations  of  this 
declaration  to  furnish  proof  tending  to  show  that  defendant 
was  possessed  of  a  public  street  frequented  by  the  public,  and 
by  reason  of  the  possession  of  the  public  street  it  became 
the  duty  of  defendant  to  make  and  keep  this  public  highway 
in  a  safe  condition,  and  in  violation  of  this  duty  it  had  negli- 
gently permitted  a  dangerous  pit  adjoining  such  highway  to 
be  and  remain  without  any  barrier  to  protect  persons  passing 
from  falling  therein ;  nor  does  proof  tending  to  show  a  negli- 
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gent  failure  of  the  defendant  to  keep  such  highway  so  in  its 
possession  safe,  by  permitting  to  be  and  remain  in  said  high- 
way a  dangerous  pit  wholly  unguarded  by  any  barrier, — and 
this,  for  the  reason  the  declaration  charges  defendant  with 
no  such  duty.  It  is  not  necessary  here  to  decide  whether  the 
proofs  given  would  have  made  it  the  duty  of  the  court  to  have 
submitted  the  case  to  the  jury  under  a  declaration  charging 
the  case  which  the  proofs  are  supposed  to  sustain.  It  is 
enough  that  the  proofs  utterly  fail  to  tend  to  show  that  de- 
fendant was  in  possession  of  the  premises  outside  of  and 
adjoining  a  public  highway  where  it  is  alleged  this  dangerous 
pit  was.  This  allegation  can  not  be  treated  as  surplusage. 
Without  it  the  declaration  shows  no  cause  of  action.  It  is 
not  sufficient,  in  a  declaration,  to  say,  generally,  that  it  was 
the  duty  of  defendant  to  cover  or  otherwise  protect  a  danger- 
ous place.  The  pleader  must  state  facts  from  which  the  law 
will  raise  the  duty.  Such  duty  in  relation  to  this  pit  may 
arise  from  the  fact,  if  it  be  so,  that  the  defendant  excavated 
the  pit.  Such  duty  may  rest  upon  one  in  possession  and 
occupancy  of  such  pit.  Such  duty  may  rest  upon  a  city  occu- 
pying a  street  adjoining  such  pit,  upon  the  ground  that  the 
permission  of  the  pit  renders  the  street  unsafe ;  and  if  the 
pit  be  in  the  street,  the  duty  may  rest  upon  the  city  to  keep 
covered  and  protected  all  dangerous  pits  located  in  the  streets. 
On  these  questions  we  need  not  here  pass.  What  we  rule  is, 
that  under  a  declaration  charging  defendant  with  the  duty 
of  covering  or  protecting  a  dangerous  pit,  upon  the  allegation 
that  the  pit  is  located  on  premises  occupied  by  defendant 
and  adjoining  a  public  highway,  plaintiff  can  not  recover 
by  proving  that  defendant  is  in  possession  of  the  highway, 
and  as  occupant  of  the  highway  owes  that  duty  to  the  public, 
whether  the  pit  be  in  the  highway  or  adjoining  the  highway. 
The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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Ann  E.  Johnson  et  al. 

v. 

The  Freeport  and  Mississippi  River  Railway  Company. 

Filed  at  Ottawa  November  17,  1884. 

1.  Eminent  domain — of  the  pleadings — cross-petition — whether  allow- 
able. On  a  petition  to  condemn  land  by  a  railroad  company,  the  defendant 
has  a  right  to  file  a  cross-petition  when  his  interests  are  not  accurately  or 
fully  stated  in  the  petition,  and  thereby  recover  compensation  for  damages 
to  other  adjacent  property  not  sought  to  be  taken,  and  it  is  error  to  strike 
such  cross-petition  from  the  files.  If  it  be  defective,  or  the  property  dam- 
aged is  insufficiently  described,  or  the  cross-petition  does  not  show  how  the 
property  will  be  damaged,  the  proper  course  is  to  demur  to  it,  so  as  to  afford 
an  opportunity  to  amend  the  same. 

2.  Same — as  to  plea  or  answer  to  petition.  Under  the  Eminent  Domain 
act  an  answer  or  plea  to  the  petition  is  not  allowable,  and  if  a  special  plea  is 
filed,  there  is  no  error  in  striking  it  from  the  files. 

3.  Same — petition  filed  in  vacation — trial  in  term  time.  A  petition  under 
the  Eminent  Domain  act,  though  filed  in  vacation,  may  be  tried  in  term  time, 
and  a  motion  to  dismiss,  and  a  challenge  to  the  array  of  jurors,  based  on  the 
ground  that  the  petition  was  filed  in  vacation,  are  properly  disallowed. 

4.  Same — measure  of  damages — special  value  of  property  proposed  to 
be  taken.  On  a  proceeding  to  condemn  lots  for  depot  and  other  railroad 
uses,  the  defendant  offered  to  prove  that  the  property  had  a  special  value 
beyond  its  general  market  value,  and  also  that  certain  prices  had  been  offered 
for  the  property,  within  a  few  months  of  the  time  of  the  trial,  above  the  gen- 
eral market  value, — all  of  which  was  excluded,  on  objection:  Held,  that  the 
court  erred  in  excluding  the  evidence. 

5.  If  property  has  a  special  value  from  any  cause,  that  special  value 
belongs  to  the  owner,  and  he  is  entitled  to  be  paid  it  by  the  party  seeking 
condemnation. 

6.  Evidence — opinions  of  witnesses  as  to  value  of  property  sought  to 
be  condemned.  Persons  familiar  with  land  sought  to  be  condemned,  who 
have  opinions  of  its  value,  though  not  shown  to  be  experts,  are  competent 
witnesses  to  express  those  opinions.  But  the  weight  of  such  evidence  pre- 
sents a  different  question.  On  that  point,  when  there  is  equal  credibility, 
superior  opportunity  and  intelligence  are  entitled  to  the  greater  weight. 

7.  Such  opinions  of  witnesses  as  to  the  value  of  the  land  are  not,  how- 
ever, to  be  passively  received  and  blindly  followed,  but  should  be  weighed 
by  the  jury,  and  judged  of  in  view  of  all  the  evidence  in  the  case  and  the 
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jury's  own  general  knowledge  of  affairs,  and  have  only  such  consideration 
given  to  them  as  the  jury  may  believe  them  entitled  to  receive. 

8.  Chancery — dismissal  of  bill  on  motion — on  what  grounds.  A  bill 
in  equity  will  not  be  dismissed,  on  motion,  unless  it  be  for  want  of  equity 
apparent  on  the  face  of  the  bill,  and  when  it  is  manifest  no  amendment  can 
help  it,  or  for  want  of  jurisdiction. 

9.  Pleading  and  practice — how  to  dispose  of  defective  pleas.  At 
law,  if  a  plea  is  insufficient  in  form  or  substance,  the  only  mode  of  taking 
advantage  of  the  defect  is  by  demurrer.  It  is  improper  in  such  case  to  strike 
the  plea  from  the  files. 

10.  Bidd  oe  exceptions — when  necessary.  This  court  can  not  review 
the  ruling  of  the  trial  court  in  excluding  written  evidence,. such  as  deeds  and 
ordinances,  unless  they  are  preserved  in  a  bill  of  exceptions  or  certificate  of 
evidence. 

Appeal  from  the  County  Court  of  Jo  Daviess  county ;  the 
Hon.  William  R.  Rowley,  Judge,  presiding. 

Mr.  M.  Y.  Johnson,  for  the  appellants. 

Mr.  B.  C.  Cook,  for  the  appellee. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  a  proceeding  commenced  by  petition,  by  the  Free- 
port  and  Mississippi  Railroad  Company,  to  condemn,  under 
the  Eminent  Domain  act,  the  whole  of  lots  10,  11  and  12,  in 
block  5,  on  the  east  side  of  the  Galena  river,  in  the  city  of 
Galena,  that  remains  after  taking  therefrom  a  strip  of  land 
ten  feet  in  width  off  the  east  end  thereof,  conveyed  to  the 
Illinois  Central  Railroad  Company,  and  after  taking  there- 
from another  strip  of  ground  off  the  west  end  thereof  twenty- 
two  feet  wide,  on  Bouthillier  street,  and  gradually  narrowing 
southwardly  to  a  width  of  ten  feet  on  the  southerly  boundary 
line  of  said  lot  10,  conveyed  to  the  city  of  Galena,  the  title 
whereof  is  conceded  to  be  in  fee  in  Ann  Eliza  Johnson.  The 
purpose  of  the  condemnation  is  for  depot,  station  building, 
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right  of  way  for  construction  and  operation  of  main  and  side- 
track, spurs,  switches,  etc. 

At  the  return  day  of  the  writ,  Ann  Eliza  Johnson  filed  her 
cross-petition  in  the  proceeding,  in  which,  among  other  things, 
she  alleged  that  "she  is  the  owner  of  a  strip  of  ground  off  the 
west  end  of  said  lots  10,  11  and  12,  of  twenty-two  feet,  on 
Bouthillier  street,  narrowing  southwardly  to  ten  feet  in  front 
of  lot  10,  on  Water  street,  in  which  the  right  of  user  was 
conveyed  to  the  city  of  Galena,  which  strip  is  not  included 
in  the  petition  for  condemnation ;  that  in  and  by  her  deed 
conveying  such  right  of  user  to  the  city  of  Galena,  which 
was  dated  January  25,  1856,  it  was  stipulated  that  the  con- 
veyance was  made  on  the  condition  that  the  grounds  so  con- 
veyed should  be  forever  kept  and  used  as  a  public  street  and 
wharf  for  the  use  of  the  inhabitants  of  Galena,  and  that 
Water  street,  in  front  of  said  lots,  should  be  kept  and  main- 
tained at  all  times  forty-five  feet  wide ;  that  in  consequence 
of  the  said  condition  on  which  said  conveyance  was  executed, 
she  has  a  vested  interest  in  so  much  of  said  Water  street  as 
is  in  front  of  said  lots,  paramount  to  other  lot  owners  abutting 
on  said  street ;  that  the  petitioner,  by  the  line  of  its  contem- 
plated railroad,  will  run  over  and  appropriate  to  itself  the 
exclusive  use  of  said  Water  street  in  front  of  said  lots,  under 
and  by  authority  of  an  ordinance  of  the  city  of  Galena,  which 
provides  that  said  petitioner  shall  pay  all  damages  occasioned 
thereby."  The  cross-petition  concludes,  "by  means  whereof 
she  will  be  greatly  injured  and  damaged  in  other  property  she 
is  interested  in,  adjacent  and  within  two  hundred  feet  thereof, 
by  reason  of  taking  said  Water  street  aforesaid,  and  prays 
that  damages  may  be  assessed  under  the  law,  as  required  by 
the  statute, "  etc.  On  motion  of  the  attorney  for  the  petitioner, 
this  cross-petition  was  stricken  from  the  files.  Afterwards, 
Ann  Eliza  Johnson  filed  a  special  plea  to  the  petition,  and 
this,  on  motion  of  the  attorney  for  the  petitioner,  was  also 
stricken  from  the  files. 
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When  the  cause  came  on  to  be  heard,  the  attorney  for  Ann 
Eliza  Johnson  challenged  the  array  of  jurors,  and  moved  to 
dismiss  the  petition ;  but  the  challenge  was  disallowed,  and 
the  motion -to  dismiss  was  overruled.  Her  damages  were 
then  assessed,  by  the  verdict  of  the  jury,  at  $2500,  where- 
upon she  moved  for  a  new  trial,  but  the  court  overruled  the 
motion,  and  entered  judgment  upon  the  verdict.  Exceptions 
were  taken  by  Ann  Eliza  Johnson  to  the  various  rulings  of 
the  court  adverse  to  the  contentions  of  her  attorneys,  which 
were  allowed,  and  she  now  assigns  numerous  errors  in  con- 
sequence of  such  rulings.  Such  of  them  as  we  deem  import- 
ant we  shall  notice  in  consecutive  order. 

First — We  think  the  court  erred  in  striking  the  cross-peti- 
tion of  Ann  Eliza  Johnson  from  the  files.  The  constitution 
guarantees  as  well  that  private  property  shall  not  be  dam- 
aged, as  that  it  shall  not  be  taken  for  public  use,  without 
just  compensation,  (sec.  13,  art.  2,  of  the  constitution,)  and 
this  guaranty  is  repeated  in  the  first  section  of  the  Eminent 
Domain  act.  The  second  section  of  that  act  likewise  makes 
provision  for  assessing  damages  on  account  of  property  dam- 
aged, as  well  as  on  account  of  property  taken  for  public  use. 
Where  some  property  is  damaged  and  other  property  is  taken 
for  public  use  at  the  same  time,  in  many  instances  it  would 
seem  to  be  almost  indispensable  to  the  ends  of  justice  that 
the  questions  should  be  considered  together,  and  hence  there 
ought  to  be  some  way  by  which,  if  the  petitioner  neglect  to 
include  in  his  petition  all  property  damaged  as  well  as  all 
property  taken,  it  could  be  brought  before  the  court.  Obvi- 
ously, the  most  convenient  way  to  do  this  is  by  cross-petition. 
It  is  true  the  statute  makes  express  provision  for  filing  a 
cross-petition  only  by  a  person  interested  who  is  not  made  a 
defendant ;  but  this,  by  implication,  would  seem  to  recognize 
the  right  of  a  person  already  made  defendant,  whose  inter- 
ests are  not,  fully  or  accurately  stated  in  the  petition,  to  file  a 
cross-petition  for  that  purpose.     It  surely  could  never  have 
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been  intended  that  a  person  whose  name  or  interest  is  not 
mentioned  in  the  petition,  may  come  in  by  cross-petition,  de- 
scribe his  interest  and  have  his  rights  adjudicated,  and  yet 
a  person  who  is  summoned  as  defendant  shall  be  denied  the 
privilege  of  being  allowed  to  accurately  describe  his  interest  in 
a  cross-petition  and  have  his  rights  adjudicated.  The  right 
to  file  a  cross-petition,  by  the  analogies  of  the  law,  would  seem 
to  result  as  an  incident  from  the  right  to  file  the  petition, 
and  so  we  have  held  that  a  cross-petition  is  an  appropriate 
mode  of  bringing  before  the  court,  property  of  the  defendant 
taken  or  damaged  and  not  described  in  the  petition.  Mix 
v.  Lafayette,  Bloomington  and  Mississippi  R.  R.  Co.  67  111. 
319 ;  Jones  v.  Chicago  and  Iowa  R.  R.  Co.  68  id.  380 ;  Galena 
and  Southern  Wisconsin  R.  R.  Co.  v.  Birkbeck,  70  id.  208. 

This  cross-petition  distinctly  shows  an  ownership  of  the 
defendant,  Ann  Eliza  Johnson,  in  the  fee  of  certain  soil 
theretofore  conveyed  to  the  city,  adjacent  to  Water  street, — 
an  implied  obligation  on  the  part  of  the  city  to  keep  that 
street  open  in  front  of  her  property,  forty-five  feet  wide ;  that 
the  petitioner  will  run  over  and  appropriate  the  exclusive  use 
of  that  street  in  front  of  her  property,  and  that  she  will  be 
damaged  thereby.  There  is,  undoubtedly,  an  insufficient  de- 
scription of  the  property  claimed  to  be  damaged,  and  precisely 
how  it  will  be  damaged ;  but  this  can  be  remedied  by  amend- 
ment. Had  the  petitioner  demurred  to  the  cross-petition, 
instead  of  moving  to  strike  it  from  the  files,  the  demurrer 
should  have  been  sustained ;  but  then  the  party  would  have 
been  allowed  to  amend,  and  might  thus  have  brought  before 
the  court  such  a  claim  for  damages  as  she  would  have  been 
entitled  to  have  adjudicated  in  this  proceeding.  The  rule  in 
equity  is,  a  bill  will  not  be  dismissed,  on  motion,  unless  it 
be  for  want  of  equity  apparent  on  the  face  of  the  bill,  and 
where  it  is  manifest  no  amendment  could  help  it,  or  for  want 
of  jurisdiction ;  (Thomas,  Trustee,  v.  Adams  et  al.  30  111.  37 ;) 
and  at  law,  if  a  plea  be  insufficient  in  form  or  substance,  the 
27—111  III. 
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only  mode  of  taking  advantage  of  the  defect  is  by  demurrer. 
It  is  improper  in  such  case  to  strike  the  plea  from  the  files. 
Ome  v.  Cook,  31  111.  238. 

Second — We  have  held  in  Smith  v.  Chicago  and  Western  In- 
diana R.  R.  Co.  105  111.  511,  that  under  the  Eminent  Domain 
act  an  answer  is  not  allowable,  and  the  principle  includes  a 
plea.     The  plea  was  therefore  properly  stricken  from  the  files. 

Third — The  objection  that  inasmuch  as  the  petition  was 
filed  in  vacation,  the  cause  could  not  be  tried  at  a  regular 
term,  is  untenable,  and  the  challenge  interposed  to  the  array 
of  jurors,  and  motion  to  dismiss  the  petition  based  on  that 
objection,  were  properly  disallowed  and  overruled.  We  held 
in  Bowman  et  al.  v.  Venice  and  Carondelet  Ry.  Co.  102  111. 
468,  et  sea.,  that  a  proceeding  of  this  character,  though  com- 
menced in  vacation,  may  be  tried,  as  was  here  done,  in  term 
time. 

Fourth — We  are  unable  to  say  whether  the  court  properly 
rejected,  as  evidence,  the  deed  from  Lucy  N.  Wight  to  the 
city  of  Galena,  and  the  deed  from  Lucy  N.  Wight  to  Ann 
Eliza  Johnson,  and  ordinance  of  the  city  of  Galena,  as  offered 
to  be  read  by  the  attorney  for  Ann  Eliza  Johnson,  because 
they  are  not  set  forth  in  the  bill  of  exceptions  or  certificate 
of  evidence.  They  may  or  may  not  have  been  properly  ex- 
cluded. This  can  only  be  determined  by  an  inspection  of 
their  contents,  and  the  burden  is  on  the  party  alleging  error 
to  affirmatively  show  its  existence. 

Fifth — The  objection  that  opinions  of  witnesses  not  shown 
to  have  been  experts,  were  received  in  regard  to  the  value  of 
the  property  sought  to  be  taken,  is  not  tenable.  Persons  who 
are  familiar  with  the  land,  and  have  an  opinion  of  its  value, 
are  competent  to  express  that  opinion.  But  the  weight  of  such 
evidence  presents  a  different  question.  On  that  point,  where 
there  is  equal  credibility,  superior  opportunity  and  intelli- 
gence would,  of  course,  be  entitled  to  the  greater  weight. 
(White  et  al.  v.  Hermann,  51  111.  243 ;  Keithsburg  and  Eastern 
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R.  R.  Co.  v.  Henry,  79  111.  290.)  Such  opinions  of  witnesses 
are  not  to  be  passively  received  and  blindly  followed,  but  they 
are  to  be  weighed  by  the  jury,  and  judged  of  in  view  of  all  the 
evidence  in  the  case  and  the  jury's  own  general  knowledge 
of  affairs,  and  have  only  such  consideration  given  to  them  as 
the  jury  may  believe  them  entitled  to  receive.  McReynolds 
et  al.  v.  Burlington  and  Ohio  River  Ry.  Co.  106  111.  152. 

Sixth — On  the  trial  there  were  offers  by  the  defendant,  Ann 
Eliza  Johnson,  to  prove  that  the  property  sought  to  be  con- 
demned had  a  special  value  for  railroad  purposes  beyond  its 
general  market  value,  and  also  that  certain  prices  had  been 
offered  for  the  property,  within  a  few  months  of  the  time  of 
the  trial,  above  the  general  market  value, — all  of  which,  on 
objection,  the  court  refused  to  allow  to  be  proved ;  and,  con- 
sistently with  such  ruling,  the  court,  among  other  things,  at 
the  instance  of  the  petitioner,  instructed  the  jury : 

"The  jury  are  instructed  by  the  court,  that  the  evidence  of 
certain  witnesses  as  to  what  they  would  give  for  the  property 
in  controversy,  is  not  proper  evidence  for  the  jury  to  consider 
in  making  up  their  verdict  in  this  case,  that  such  testimony 
was  ruled  out  by  the  court,  and  should  not  be  considered  by 
the  jury." 

In  these  rulings  we  hold  there  was  error.  In  St.  Louis, 
Jerseyville  and  Springfield  R.  R.  Co.  v.  Kirby,  104  111.  345, 
we  held  that  it  is  competent  to  show,  in  such  cases,  that  the 
land  proposed  to  be  taken  has  a  special  value  to  the  owner 
by  reason  of  a  special  profitable  use,  and  he  is  entitled  to 
compensation  for  the  loss  occasioned  by  deprivation  of  such 
special  use.  In  that  case  the  use  was  that  of  a  training  track. 
It  was  said :  "The  value  of  land  consists  in  its  fitness  for  use, 
present  or  future,  and  before  it  can  be  taken  for  public  use  the 
owner  must  have  just  compensation.  If  he  has  adopted  a 
peculiar  mode  of  using  that  land,  by  which  he  derives  profit, 
and  he  is  deprived  of  that  use,  justice  requires  that  he  be 


420  Johnson  et  al.  v.  F.  &  M.  R.  By.  Co. 

Opinion  of  the  Court. 

compensated  for  the  loss.  That  loss  is  the  loss  to  himself. 
It  is  the  value  which  he  has,  and  of  which  he  is  deprived, 
which  must  be  made  good  by  compensation."  And  upon 
like  principle  we  held  in  Lake  Shore  and  Michigan  Southern 
Ry.  Co.  et  al.  v.  Chicago  and  Western  Indiana  R.  R.  Co. 
100  111.  21,  that  where  land  has  no  market  value,  from  the 
fact  of  its  being  used  as  a  right  of  way  for  a  railroad,  and 
devoted  to  a  special  use  of  making  railroad  transfers,  esti- 
mates of  its  value  with  reference  to  such  use,  by  those  com- 
petent to  speak  in  that  regard,  should  be  received  on  the 
question  of  compensation  to  be  paid  for  its  condemnation  for 
the  use  of  another  railroad  company  for  its  right  of  way. 
And  in  Lafayette,  Bloomington  and  Mississippi  R.  R.  Co.  v. 
Winslow  et  al.  66  111.  219,  it  was  said:  "As  land  and  city 
lots  have  no  standard  value,  it  is  right  and  necessary  to  take 
the  opinions  of  witnesses,  and  to  hear  the  facts  upon  which 
such  opinions  are  founded." 

The  principle  recognized  in  these  cases  clearly  leads  to 
this :  If  property  has  a  special  value,  from  whatever  cause, 
that  special  value  belongs  to  the  owner  of  the  property,  and 
he  is  entitled  to  be  paid  it  by  the  party  seeking  condemnation. 
In  determining  the  value  of  real  property  in  such  cases,  to 
the  owner,  witnesses  may  give  their  opinions,  and  any  special 
circumstances  upon  which  those  opinions  are  founded,  for 
what  they  are  worth. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Haas  v.  Myers  et  al.  421 


Syllabus.     Statement  of  the  case. 


Andrew  Haas 

v. 

Alfred  Myers  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Contract — by  letter  or  telegraph — when  completed.  A  contract  by 
letter  is  completed  the  instant  the  letter  accepting  the  offer  is  mailed,  and  is 
valid  and  binding  whether  the  letter  of  acceptance  is  received  or  not. 

2.  But  where  anything  else  is  left  to  be  settled  in  respect  to  an  offer  by 
mail  or  telegraph,  the  acceptance  of  the  offer  by  telegraphing  will  not  com- 
plete the  contract  where  the  dispatch  does  not  reach  its  destination. 

3.  A  and  B  contemplated  making  a  large  purchase  of  cattle  in  the  West, 
and  it  was  agreed  that  A  should  go  to  see  the  cattle,  and  telegraph  back  to  B 
the  price  per  head  if  a  purchase  was  made,  when  B  was  to  reply  by  telegraph, 
without  delay,  saying  "yes,"  if  he  was  willing  to  take  a  third  interest  in  the 
purchase,  and  then  A  was  to  telegraph  back  to  B  the  estimated  amount  re- 
quired to  pay  a  third  interest,  which  B  was  to  place  to  the  credit  of  A  and 
his  brother,  in  a  Chicago  bank,  so  that  the  latter  might  draw  on  the  same,  and 
cause  the  bank  to  telegraph  that  fact  to  A.  A  bought  the  cattle  for  $55,000, 
and  telegraphed  B  the  price  per  head,  and  he  answered  "yes,"  which  dispatch 
never  reached  A.  Later,  B  sent  another  dispatch  to  A,  saying  if  the  cattle 
were  good  there  was  no  danger  in  buying  them,  which  was  received  on  the 
same  day  that  A  and  another  had  concluded  the  purchase  by  paying  the  neces- 
sary advance.  On  the  next  day  B  arrived,  and  offered  to  pay  his  share  of  the 
price,  which  was  declined:  Held,  that  under  the  circumstances  the  sending 
of  the  first  dispatch  accepting  a  share  in  the  purchase,  which  never  reached 
its  destination,  did  not  complete  the  contract  and  make  A  and  B  partners  in 
the  purchase,  there  being  something  else  to  be  done  besides  a  mere  accept- 
ance, to  carry  out  the  contract,  and  also  that  B's  offer  to  pay  on  the  day  after 
the  purchase,  and  payment  of  the  price,  was  too  late. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Andrew  Haas,  to  have 
himself  declared  a  partner  with  Alfred  Myers  in  respect  to  a 
certain  lot  of  cattle,  and  for  an  accounting. 

The  material  facts  appearing  are,  that  during  1882,  Haas' 
business  was  buying  cattle,  and  shipping  them  to  sell  in  the 
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Chicago  market ;  that  during  the  same  time,  Alfred  and  Ben- 
jamin Myers,  and  William  H.  and  James  E.  Martin,  were 
engaged  in  the  same  business, — Alfred  and  Benjamin  Myers 
as  partners  under  the  firm  name  of  A.  Myers  &  Bro.,  and 
the  Martins  as  partners  under  the  name  of  Martin  &  Bro., 
and  during  that  time  the  Myers  and  Martins  were  jointly 
engaged  in  the  same  business.  Prior  to  September  20,  1882, 
Haas  and  Alfred  Myers  had,  respectively,  been  negotiating 
for  the  purchase  of  a  lot  of  cattle  in  Montana,  known  as  the 
"Murphy  herd,"  and  on  that  day,  Alfred  Myers  being  about 
to  visit  the  range  where  the  cattle  were  kept,  the  two  agreed 
that  Myers  would  ascertain  at  what  price  the  cattle  could 
be  purchased,  and  buy  them  if  he  saw  fit ;  that  in  case  he 
bought,  he  should  telegraph  Haas  at  Chicago,  indicating  the 
price  per  head ;  that  thereupon  Haas  was  to  reply  by  tele- 
graph, at  once  and  without  delay,  saying  "Yes,"  or  "No;" 
that  if  he  replied  "yes, "  Myers,  on  receipt  of  the  telegram, 
was  to  telegraph  back  to  Haas  the  estimated  amount  required 
to  pay  for  one-third  interest  in  the  cattle,  which  amount  Haas 
was  at  once  to  place  to  the  credit  of  A.  Myers  &  Bro.,  at  the 
First  National  Bank  of  Chicago,  in  order  that  Myers  &  Bro. 
could  immediately  draw  for  the  same  to  pay  toward  the  cat- 
tle, and  Haas  was  to  cause  the  bank  to  telegraph  such  credit 
to  A.  Myers  &  Bro.  at  Billings,  Montana,  which  being  done, 
Haas  was  to  have  one-third  interest  in  the  cattle.  Myers 
proceeded  to  the  range,  and  on  September  26  made  a  trade 
with  Joseph  Murphy  for  the  cattle,  at  $45  per  head  all  around, 
the  cattle  to  be  taken  at  the  ranch,  Myers  paying  $5000  cash 
down  as  earnest  money  to  bind  the  bargain,  and  agreeing  to 
pay  $15,000  more  before  the  cattle  were  moved,  and  the 
balance  of  the  purchase  price  at  the  time  of  the  final  ship- 
ment of  the  cattle  at  Billings,  Montana,  the  purchase  price 
being  about  $55,000,  and  agreeing  also  that  the  cattle  should 
be  moved  within  thirty  days.  The  trade  was  to  be  concluded 
at  Billings.     Murphy  and  Myers  proceeded  to  Billings,  arriv- 
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ing  there  on  the  28th  of  September,  and  on  the  same  day 
Myers  telegraphed  to  Haas  at  Chicago,  as  follows : 

"Do  you  want   Murphy's  forty-five,   at  ranch?     Answer. 

A.  Myers." 
At  once  on  receiving  this,   and  on   September  29,  Haas 
telegraped  back : 

"Yes,  I  will  take  third  interest.  Will  leave  for  Billings 
to-night. " 

This  dispatch  never  reached  Myers,  or  Billings.  Later, 
and  within  an  hour,  Haas  sent  a  further  dispatch : 

"If  Murphy  cattle  are  good,  there  is  no  danger  in  buying 
them.     Davis-Hauser  cattle  sold  close  to  five  cents  through. 

A.  Haas." 

This  dispatch  was  received  by  Myers  on  October  2.  No 
other  dispatch  or  information  than  this  last  one  being  re- 
ceived from  Haas  by  Myers,  though  Myers  inquired  frequently 
at  the  telegraph  office  for  any  reply  from  Haas,  and  in  the 
meantime  William  H.  Martin,  one  of  the  partners,  having 
joined  Myers  and  Murphy  at  Billings,  on  the  2d  day  of 
October  the  contract  with  Murphy  was  concluded,  and  Myers 
and  Martin  themselves  raised  and  paid  the  whole  $15,000, 
Murphy  having  refused  to  wait  any  longer,  and  declared  that 
if  it  were  not  paid  on  that  day  he  would  refund  the  $5000 
already  paid,  and  "call  the  trade  off."  The  next  day  (Octo- 
ber 3)  Haas  appeared  at  Billings  and  claimed  a  third  interest 
in  the  contract,  insisting  that  he  had  sent  to  Myers  the  first 
above  mentioned  dispatch.  Myers  informed  Haas  that  he 
had  never  received  any  such  telegram,  but  had  received  the 
one  last  named,  about  there  being  "no  danger  in  buying" 
the  cattle,  etc.,  and  that  only,  and  that  he  and  Martin  had 
raised  and  paid  the  necessary  funds  the  day  before,  and  that 
he  (Haas)  was  entitled  to  no  interest  in  the  purchase.  Haas 
and  Myers  went  together  to  the  telegraph  offices  at  Billings,  to 
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ascertain  whether  or  not  such  dispatch  (the  one  first  named) 
had  been  received  there.  It  was  ascertained  that  no  such 
dispatch  had  been  received  there,  and  Myers  reiterated  his 
refusal  to  permit  Haas  to  have  any  interest  in  the  cattle, 
notwithstanding  Haas  stated  that  he  was  ready  to  pay  his 
share,  and  to  do  what  might  be  required  of  him.  Myers  and 
his  associates  shipped  the  cattle  to  Chicago,  and  made  a  net 
profit  thereon  of  $19,100.  That  amount  remained  in  the 
hands  of  Adams  &  Burke,  commission  merchants  at  Chicago. 
This  bill  was  filed  October  31,  1882,  praying  that  Haas 
might  be  declared  to  be  a  partner  to  the  extent  of  one-third 
interest  in  the  purchase  of  the  cattle ;  that  an  accounting 
might  be  had  between  the  partners,  and  a  decree  granted  the 
complainant  for  the  one-third  share  of  the  net  profits,  and 
an  injunction  restraining  the  payment  over  of  the  money  by 
Adams  &  Burke.  A  temporary  injunction  was  granted,  and 
afterwards,  on  the  final  hearing,  the  injunction  was  dissolved 
and  the  bill  dismissed.  On  appeal  to  the  Appellate  Court 
for  the  First  District  the  decree  was  affirmed,  and  a  further 
appeal  taken  to  this  court. 

Messrs.  Dupee,  Judah  &  Willard,  for  the  appellant : 
If  a  party  makes  a  proposition  by  letter,  it  is  a  continuing 
one;  and  when  the  other  party  accepts  and  mails  his  letter 
of  acceptance,  from  that  instant  the  contract  is  complete  and 
binding,  even  if  the  letter  never  reaches  its  destination, — 
and  the  courts  apply  the  same  rule  to  like  correspondence  by 
telegraph.  1  Chitty  on  Contracts,  (11th  Am.  ed.)  18,  note  m  ; 
Taylor  v.  Merchants'  Fire  Ins.  Co.  9  How.  390 ;  Moctier  v. 
Frith,  6  Wend.  103 ;  Household  Fire  Ins.  Co.  v.  Grant,  L.  B. 
4  Exch.  Div.  216;  Hallock  v.  Insurance  Co.  26  N.  J.  280; 
Trevor  v.  Wood,  36  N.  Y.  307;  Minnesota  Oil  Co.  v.  Collier 
Lead  Co.  4  Dill.  431 ;  Vassar  v.  Camp,  14  Barb.  341 ;  Abbott 
v.  Shepard,  48  N.  H.  14;  2  Parsons  on  Contracts,  *582; 
Pomeroy  on  Contracts,  95. 
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Messrs.  Judd  &  Whitehouse,  and  Mr.  William  Kitchie, 
for  the  appellees : 

The  mere  mailing  of  a  letter  accepting  a  proposition  does 
not  complete  a  contract  when  the  letter  is  never  received. 
The  proposer  not  receiving  any  reply,  may  consider  that  his 
proposition  has  not  been  accepted.  2  Langdell's  Cases  on 
Contracts,  993,  994;  McCullough  v.  Eagle  Ins.  Co.  1  Pick. 
278 ;  hewis  v.  Browning,  130  Mass.  175 ;  Harris'  case,  L.  E. 
7  Ch.  App.  597;  Finucan's  case,  20  L.  T.  E.  (N.  S.)  729; 
HibVs  case,  L.  E.  4  Eq.  12;  ReidpatKs  case,  L.  E.  11  Eq. 
86:  Townsend's  case,  L.  E.  13  Eq.  153;  Pellafs  case,  L.  E. 
2  Ch.  527;  Gunns  case,  L.  E.  3  Ch.  40;  Sahlgreics  case, 
id.  323;    British  Telegraph  Co.  v.  Colson,  L.  E.  6  Exch.  115. 

But  were  the  rule  as  contended  by  appellant,  it  is  not  ap- 
plicable here, — first,  because  Haas  did  not  use  all  proper 
means  to  assure  the  delivery  of  his  reply  telegram,  (Pollock 
on  Contracts,  20;  Langdell  on  Contracts,  sec.  15;)  second, 
it  is  inapplicable  because  this  is  the  case  of  a  telegram — not 
a  letter.  The  company  is  liable  to  the  sender,  and  not  the 
receiver,  for  a  failure  to  transmit  or  deliver  the  message. 
Playford  v.  Telegraph  Co.  L.  E,  4  Q.  B.  706  ;  Dickson  v.  Tele- 
graph Co.  L.  E.  2  C.  P.  62 ;  Eev.  Stat.  1874,  chap.  134,  sec.  6. 

The  terms  of  the  contract  plainly  imply  that  Haas'  reply 
should  actually  reach  Myers,  and  within  a  very  short  time, 
to  make  it  binding.  It  was  competent  for  Myers  to  make 
the  completion  of  the  contract  depend  upon  such  actual  re- 
ceipt of  Haas'  reply,  and  within  a  reasonable  time.  Pollock 
on  Contracts,  17 ;  Leake  on  Contracts,  39,  note. 

Such  condition  may  be  as  well  inferred  from  the  acts  of 
the  parties.  Maclay  v.  Harvey,  90  111.  529  ;  Lewis  v.  Brown- 
ing, 130  Mass.  175. 

Again,  if  the  reply  had  reached  Myers  it  would  not  con- 
clude the  contract,  as  considerable  remained  to  be  done  by 
both  sides  after  that.     1  Wharton  on  Contracts,  sec.  17. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  insisted  upon  on  the  part  of  the  appellant,  that  the 
partnership  here  claimed  was  actually  formed ;  that  if  there 
was  not  a  literal  there  was  a  substantial  performance  by 
Haas  of  the  conditions  of  the  contract ;  that  he  did  all  that 
he  could, — telegraphed,  as  he  had  agreed,  his  acceptance, — 
and  could  do  no  more  until  action  by  Myers ;  that  not  put- 
ting up  his  share  of  the  money  in  the  manner  provided,  was 
because  of  the  failure  of  Myers  to  advise  him  by  telegram  of 
the  amount  necessary;  that  the  telegraphic' acceptance  sent 
by  Haas,  although  not  received,  had  all  the  legal  effect  it 
could  have  had  if  it  had  been  received  by  Myers.  In  support 
of  this  last  proposition  the  rule  governing  the  negotiation  of 
contracts  by  correspondence  through  the  mail  is  appealed  to, 
and  it  is  contended  the  same  rule  applies  in  the  negotiation 
of  a  contract  by  telegraph, — that  rule  being,  that  where  par- 
ties undertake  to  contract  by  letter,  and  one  party  makes  a 
proposal  by  letter,  and  the  other  by  letter  accepts  and  posts 
his  acceptance,  the  minds  of  the  parties  have  met,  and  from 
the  instant  of  mailing  the  acceptance  the  contract  is  a  valid 
and  binding  one.  See  Household  Fire  Ins.  Co.  v.  Grant,  L.  E. 
4  Exch.  Div.  216 ;  Taylor  v.  Merchants'  Fire  Ins.  Co.  9  How. 
390  ;  Moctier  v.  Frith,  6  Wend.  103  ;  Hallock  v.  Insurance  Co. 
2  Dutch.  268 ;  Minnesota  Oil  Co.  v.  Collier  Lead  Co.  4c  Dill. 
431;  Abbott  v.  Shepard,  48  N.  H.  14;  Trevor  v.  Wood,  36 
N.  Y.  307 ;  Pomeroy  on  Contracts,  95,  and  cases  there  cited. 
Although  there  be  contrary  authority  that  a  contract  made 
by  mutual  letters  is  not  complete  until  the  letter  accepting 
the  offer  has  been  received  by  the  person  making  the  offer, 
(see  Lewis  v.  Browning,  130  Mass.  175,)  we  regard  the  weight 
of  authority  to  be  in  favor  of  the  rule  as  first  above  stated. 
A  distinction  has  been  taken,  that  though  in  general  such  a 
contract  takes  effect  from  the  time  of  acceptance,  and  not 
from  the  subsequent  notification  of  it,  yet  the  offerer  may  not 
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be  bound  by  the  fact  that  the  letter  of  acceptance  had  been 
put  in  the  post-office,  if  the  letter  never  reached  its  destina- 
tion. The  preponderance  of  authority  does  not  appear  to 
sustain  this  distinction,  but  to  hold  that  the  mailing  of  the 
letter  of  acceptance  completes  the  contract,  whether  the  let- 
ter reaches  its  destination  or  not.  In  the  above  cases,  in 
4  Dill,  and  36  N.  Y.,  it  was  held  that  the  same  rule  applied 
in  the  case  of  correspondence  by  telegraph  as  in  the  case  of 
correspondence  through  the  mail.  Whether  the  rule  does 
so  fully  apply  in  the  former  case  we  do  not  find  it  necessary 
now  to  determine,  as,  conceding  that  it  does,  we  do  not  con- 
sider that  the  rule  has  application  to  the  facts  of  the  present 
case.  We  think  that  under  the  arrangement  entered  into 
between  the  parties,  the  formation  of  the  contract  was  made 
dependent  upon  the  actual  communication  by  telegraph,  to 
Myers,  of  Haas'  acceptance.  This  is  not  the  case  of  an  offer 
made,  and  where  the  simple  acceptance  completes  the  contract 
between  the  parties.  Haas'  reply,  if  it  had  reached  Myers, 
was  not  the  conclusion  of  the  bargain.  Considerable  re- 
mained to  be  done  afterward,  on  both  sides.  Myers,  after 
receipt  of  the  dispatch,  was  to  telegraph  again,  giving  the 
amount  to  be  deposited.  Haas  was  to  deposit  this  amount. 
The  bank  was  then  to  telegraph  the  credit  to  Myers,  so  as 
to  make  it  available  for  the  purchase  of  the  cattle. 

We  think,  too,  the  terms  of  the  contract  imply  that  Haas' 
answer  that  he  would  take  a  third  interest,  should  actually 
reach  Myers,  and  within  a  very  short  time,  or  the  contract 
would  not  be  binding.  A  large  purchase  was  involved,  re- 
quiring the  payment  of  a  considerable  amount  of  money. 
Promptness  was  necessary,  and  it  was  important  that  Haas 
should  furnish  his  share  of  the  purchase  money  necessary  to 
complete  the  purchase.  It  was  uncertain  whether  the  cattle 
would  be  purchased  by  Myers,  and  if  so,  whether  Haas  would 
want  a  third  interest  in  them  at  the  price  they  could  be  pur- 
chased for.     It  was  therefore  arranged  that  if  Myers  pur- 
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chased,  he  should  telegraph  Haas  the  price  per  head,  and  if 
Haas  wanted  a  third  interest  at  the  price,  he  should,  imme- 
diately after  receiving  Myers'  dispatch,  answer  back,  by  tele- 
graph, "Yes"  or  "No."  If  the  answer  was  "yes,"  then  Myers 
would  immediately  inform  Haas,  by  telegraph,  of  the  amount 
of  money  that  would  be  required  to  be  placed  to  the  credit  of 
A.  Myers  &  Bro.  at  the  First  National  Bank  in  Chicago,  in 
order  to  secure  a  third  interest  in  the  purchase  of  the  cattle. 
Now,  Haas  never  did  advise  Myers,  by  telegraph,  that  he 
would  take  an  interest.  No  such  telegram  ever  came  to  Bil- 
lings,— the  place  of  destination.  Manifestly,  delivering  the 
message  containing  an  affirmative  reply  to  the  telegraph  office 
for  transmission,  did  not  answer  the  purpose.  Myers  could 
not  act  upon  that  mere  delivery.  He  must  have  knowledge. 
Haas  was  to  telegraph,  and  if  the  answer  was  "yes, "  Myers 
was  to  telegraph  back  the  amount  of  money  required ;  but 
he  could  not  telegraph  back  what  was  the  amount  of  money 
needed  until  he  was  informed  of  Haas'  desire  to  take  a  third 
interest, — until  he  had  received  the  telegram  "yes."  This 
shows  that  it  was  in  the  contemplation  of  the  parties  that 
this  telegram  should  not  merely  have  been  deposited  for 
transmission,  but  that  it  should  have  been  transmitted  and 
been  received  before  there  could  arise  between  the  parties 
any  completed  contract.  It  was  essential  that  notification  of 
Haas'  desire  to  have  a  part  in  the  purchase  should  have  come 
to  Myers,  to  enable  him  to  inform  Haas  of  the  amount  of 
money  needed  from  him,  and  so  enable  Haas  to  perform  on 
his  part  by  furnishing  his  share  of  the  purchase  money. 

But  further,  within  an  hour  after  depositing  in  the  tele- 
graph office,  for  transmission,  his  telegram  of  acceptance, — 
"yes," — Haas  sends  this  misleading  dispatch :  "If  Murphy 
cattle  are  good,  there  is  no  danger  in  buying  them," — and 
this  telegram  was  received  by  Myers  October  2,  and  was  the 
only  one  received  by  him,  or  that  ever  came  to  Billings  in 
answer  to  his  inquiry  if  Haas  wanted  an  interest  in  the  pur- 
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chase.  What  was  Myers  to  understand  from  this  ?  If  Haas 
wanted  an  interest  in  the  cattle,  the  telegram  agreed  upon 
between  him  and  Myers,  by  which  he  should  signify  that 
wish,  was  the  word  "yes."  This  was  not  such  a  telegram, 
and  it  did  not  express  any  idea  that  Haas  wanted  or  would 
take  an  interest  in  the  cattle.  It  stated  merely  that  upon  a 
certain  hypothesis, — if  the  Murphy  cattle  are  good, — there  is 
no  danger  in  buying  them.  We  think  that  Myers  was  justi- 
fied in  taking  this  dispatch  sent  by  Haas,  as  an  abandonment 
of  all  interest  in  the  contract,  or  at  least  as  denoting  a  want 
of  consent  on  Haas'  part  to  take  an  interest  in  the  cattle,  and 
a  want  of  intention  of  completing  the  proposed  contract  in 
furnishing  a  part  of  the  purchase  money,  and  that  Myers 
could  not  place  further  reliance  thereon,  but  might  well  pro- 
ceed in  the  completion  of  the  purchase  from  Murphy,  by 
raising  himself,  and  with  the  assistance  of  Martin,  the  whole 
amount  of  the  $15,000  required  to  be  paid  on  that  clay  to 
Murphy,  and  claim  the  purchase  as  being  his  own,  to  the 
exclusion  of  Haas  from  any  share  in  it.  This  second  tele- 
graphic dispatch  did  not  come  within  any  arrangement  made 
between  Haas  and  Myers,  but  was  Haas'  own  independent, 
voluntary  act,  and  he  alone  is  to  blame  for  its  misleading 
effect.  The  $15,000  which  was  to  have  been  paid  on  moving 
the  cattle  from  the  ranch,  Murphy  was  insisting  must  be  paid 
on  October  2,  or  that  he  would  refund  the  $5000  paid,  and 
declare  the  trade  "off," — that  he  would  not  wait  any  longer. 
Myers  and  Martin,  after  receipt  of  that  dispatch,  raised  the 
money  on  that  day,  and  paid  it.  To  be  sure,  Haas  appeared 
in  person  at  Billings  the  next  day,  and  offered  to  perform. 
This,  we  think,  was  too  late.  It  would  not  be  a  substantial 
performance.  It  was  essential  that  he  should  have  performed 
before  ;  that  he  should  have  contributed  his  share  to  the  pay- 
ment of  the  purchase  money  that  was  paid  to  Murphy ;  that 
he  could  not,  after  leading  Myers  to  think  that  he  did  not 
want  an  interest  in  the  purchase,  and  the  latter  and  Martin 
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raising  and  paying  all  the  purchase  money  required,  come  in 
afterward,  though  only  the  next  day,  and  then  offer  to  pay 
his  share  of  the  money,  and  demand  the  right  of  participa- 
tion in  the  purchase.  To  have  then  admitted  Haas  into  the 
purchase  would  have  been  but  a  matter  of  favor  with  Myers — 
not  of  obligation. 

We  think  the  decree  dissolving  the  injunction  and  dismiss- 
ing the  bill  was  right,  and  the  judgment  of  the  Appellate 

Court  will  be  affirmed. 

Judgment  affirmed. 


Thomas  K.  Armstrong 

v. 

Henry  Warrington  et  al. 

Filed  at  Ottawa  November  17,  1884. 

Cross-bill — decree  of  foreclosure — as  to  surplus — to  junior  mortgagee 
without  cross-bill.  On  bill  to  foreclose  a  prior  mortgage,  in  case  of  a  sale 
the  junior  mortgagee  will  be  entitled  to  the  surplus,  after  satisfying  the  first 
mortgage,  upon  his  answer  alone,  disclosing  his  interest,  without  filing  a 
cross-bill. 

Writ  of  Error  to  -the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Cook  county ;  the  Hon.  W.  W.  Farwell,  Judge,  presiding. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  the  plaintiff  in  error : 
To  obtain  affirmative  relief  a  defendant  must  file  a  cross- 
bill. White  v.  White,  103  111.  440  ;  Tarleton  v.  Vietas,  1  Gilm. 
470 ;  Edwards  v.  Helm,  4  Scam.  143 ;  McConnell  v.  Hodson, 
2  Gilm.  640;  Mason  v.  McGirr,  28  111.  322;  McCagg  v.  Hea- 
cock,  42  id.  153. 

The  answer  of  defendant  Sarah  J.  Armstrong  being  purely 
a  defensive  one,  to  defeat  a  foreclosure,  it  was  error  to  decree 
her  affirmative  relief. 
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This  court  has  held  that  a  defendant,  after  fully  answering 
the  bill,  may  state  facts  upon  which  to  pray  for  affirmative 
relief,  making  his  pleading  both  answer  and  cross-bill,  (Thiel- 
man  v.  Carr,  75  111.  389,  Purely  v.  Henslce,  97  id.  394,)  though 
the  contrary  is  held  in  McConnell  v.  Hodson,  2  Gilm.  640. 

Messrs.  Abbott  &  Johnson,  for  the  defendants  in  error : 
Thomas  E.  Armstrong  was  not  entitled  to  notice  of  the 
taking  of  the  evidence  before  the  master,  being  in  default. 
Moore  v.  Titman,  33  111.  366. 

On  bill  to  foreclose,  the  practice  is  to  ascertain  and  settle 
the  rights  of  all  persons,  and  direct  the  application  of  the 
proceeds  of  the  sale,  in  satisfaction  of  each  incumbrance,  ac- 
cording to  priority, — and  this,  too,  whether  junior  mortgagees 
shall  or  shall  not  file  cross-bills.  Ellis  v.  Southwell,  29  111. 
552;   Walker  v.  Abt,  83  id.  226. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  principal  question  involved  in  this  case,  and,  indeed, 
the  only  one  we  deem  of  sufficient  importance  to  notice,  is, 
whether  one  holding  a  junior  mortgage,  who  has  been  brought 
into  court  upon  a  bill  to  foreclose  a  prior  mortgage,  will,  upon 
answer  disclosing  his  interests,  be  entitled,  in  the  event  of  a 
sale  of  the  mortgaged  premises,  to  have  the  surplus,  after 
satisfaction  of  the  prior  mortgage,  applied  to  the  payment  of 
his  own,  without  filing  a  cross-bill.  This  question  must  be 
answered  in  the  affirmative.  It  is  not  a  new  one  in  this  court, 
and  so  far  as  we  are  advised  the  ruling  upon  it  has  uniformly 
been  in  conformity  with  the  conclusion  just  stated.  Ellis 
v.  Southwell,  29  111.  552;  Walker  v.  Abt,  83  id.  226;  Sales  v. 
Shephard,  99  id.  621. 

The  judgment  of  the  Appellate  Court  which  is  sought  to 
be  reversed  by  the  present  writ  of  error  being  in  conformity 
with  this  view  of  the  law,  is  therefore  affirmed. 

Judgment  affirmed. 
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LaKoy  Griffin 

v. 
Charles  Larned. 

Filed  at  Ottawa  November  17,  1884. 

1.  Peactice— as  to  manner  of  delivering  verdict.  A  verdict  may  be 
reduced  to  writing  and  signed  by  the  jury,  or  it  may  be  delivered  oro  tenus 
by  the  foreman.  Whatever  may  be  pronounced  as  the  verdict  by  the  jury  in 
open  court,  whether  in  writing  or  verbally,  through  the  foreman,  will  be  re- 
garded as  their  verdict. 

2.  Same — as  to  control  over  verdict  by  the  jury  after  making  and  seal- 
ing same.  A  jury,  by  direction  of  the  court,  made  and  sealed  up  a  verdict 
in  writing,  signed,  however,  by  only  eleven  of  their  number,  assessing  the 
plaintiff's  damages  at  "fourteen  hundred  and  sixty-seven  and  eighty-eight 
cents,"  leaving  out  the  word  "dollars,"  delivered  the  same  to  the  clerk  of  the 
court,  and  separated  for  the  night.  Next  morning  the  clerk  read  the  verdict, 
publicly,  as  it  should  have  been,  making  the  damages  $1467.88,  and  asked 
the  jury  if  that  was  their  verdict,  and  the  foreman  said  it  was,  and  they  were 
discharged:  Held,  that  the  verdict  as  read  in  open  court  was  the  only  verdict 
in  the  case,  and  that  it  was  immaterial  what  was  the  form  of  the  one  written 
out  by  the  jury. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  Elliott  Anthony,  Judge, 
presiding. 

Mr.  Lynn  Helm,  for  the  plaintiff  in  error : 

A  verdict  must  find  the  issues  submitted,  and  should  be 
regular  in  form,  explicit,  certain,  and  free  from  ambiguity. 
3  Graham  &  Waterman  on  New  Trials,  1376-1378;  1  Paine 
&  Duer's  Practice,  5U;  Diehl  v.  Peters,  1  S.  &  K.  367;  Hay- 
ivard  v.  Bennett,  3  Brev.  113;   Moody  v.  Keener,  7  Port.  218. 

The  courts  will  not  permit  even  a  general  verdict  to  stand, 
if  it  is  unintelligible. 

A  verdict  for  the  plaintiff  must  find  the  amount  of  the  debt 
sued  for,  or  assess  the  damages ;  and  in  the  event  of  a  failure 
to  do  so,  a  court  is  not  warranted  in  supplying  the  deficiency. 
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10  Bacon's  Abr.  361 ;  Trials  per  pais,  259 ;  Hirth  v.  Lynch, 
96  111.  409;  Long  v.  Linn,  71  id.  152;  Van  Benthuysen  v. 
De  Witt,  4  Johns.  213;  Dragev.  Brand,  2  Wils.  377;  Hardy 
v.  Bern,  5  T.  E.  636. 

A  defect  in  a  verdict  can  not  be  remedied  by  amendment 
after  the  verdict  has  been  delivered  and  the  jury  discharged. 
Wilcoxon  v.  Boby,  3  Gilm.  475 ;  Bodine  v.  Swisher,  66  111. 
536;   Walter  v.  Jwnkins,  15  S.  &  R.  414. 

A  special  verdict,  to  be  valid,  must  be  reduced  to  writing, 
and  signed  by  the  jury  and  delivered  to  the  clerk,  before  the 
jury  separate.  After  the  jury  separate  the  verdict  can  not 
be  amended.     Sage  v.  Brown,  34  Ind.  469  ;   Sargent  v.  State, 

11  Ohio,  472;  Sutliffv.  Gilbert,  8  id.  445. 

When  a  verdict  is  uncertain  and  defective,  it  is  the  duty 
of  the  court  to  award  a  venire  de  novo.  A  judgment  which 
is  uncertain  and  defective,  which  has  no  word,  mark  or  char- 
acter to  indicate  for  what  the  judgment  was  rendered,  will 
not  be  sustained.  Avery  v.  Babcock,  35  111.  175  ;  Lawrence 
v.  Fast,  20  id.  338 ;  Lane  v.  Bommelmann,  21  id.  143 ;  Dukes 
v.  Rowley,  24  id.  211;  Bailey  v.  Doolittle,  id.  577. 

Messrs.  Hawley  &  Hanchett,  for  the  defendant  in  error : 
A  verdict,  whether  sealed  or  not,  does  not  depend  for  its 
validity  upon  its  being  signed,  but  upon  the  jury  pronouncing 
it  to  be  their  verdict  in  open  court.  This  may  be  done  t(hrough 
their  foreman.  Martin  v.  Morelock,  32  111.  4S6  ;  Nomaque  v. 
People,  Breese,  *109;  Crotty  v.  Wyatt,  3  Bradw.  3SS ;  Root 
v.  Sherwood,  6  Johns.  68 ;  Blakely  v.  Sheldon,  7  id.  33. 

When  a  verdict  is  read  by  the  clerk  in  open  court,  and  is 
affirmed  by  the  foreman,  it  is  the  plain  right  and  duty  of  the 
jury  to  then  (as  they  may  not  after  their  discharge)  express 
their  dissent,  if  any  they  have ;  and  silence  under  such  cir- 
cumstances must  be  taken  as  tacit  assent.  Broom's  Legal 
Maxims,  140,  90S;  Suver  v.  0' Riley,  80  111.  104;  Martin  v. 
Morelock,  32  id.  4S6 ;  Powell  v.  Feeley,  49  id.  143. 
28—111  III. 
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Not  only  the  form  but  the  substance  of  the  verdict  is  within 
the  control  of  the  jury  until  their  discharge,  and  they  may 
vary  or  correct  it  before  such  discharge.  Martin  v.  Morelock, 
32  111.  486 ;  Osgood  v.  McConnell,  id.  75 ;  Faulk  v.  Kellums, 
54  id.  189 ;  Blakely  v.  Sheldon,  7  Johns.  33;  Ashton  v.  Touly, 
131  Mass.  26. 

It  was  the  duty  of  the  jury  to  respond,  through  their  fore- 
man, when  asked  by  the  clerk  if  the  verdict  read  was  their 
verdict ;  and  the  court  will  not  indulge  the  presumption  that 
they  violated  their  oaths  by  silently  assenting  to  what  was 
not  the  verdict  they  meant  to  render.  Suver  v.  0 'Riley,  80 
111.  104;  Brown  v.  Rounsavell,  78  id.  589;  Practice  act,  sec. 
24;  Broom's  Legal  Maxims,  87,  137,  908. 

When  a  verdict  is  informal,  it  may  be  put  in  form,  accord- 
ing to  the  justice  of  the  case,  before  affirmance,  if  the  point  in 
issue  can  be  collected  from  the  finding.  O'Brien  v.  Palmer, 
49  111.  72  ;  Brown  v.  Rounsavell,  78  id.  589  ;  Osgood  v.  McCon- 
nell, 32  id.  75  ;  Hartford  Fire  Ins.  Co.  v.  Vanduzer,  49  id.  489  ; 
Boynton  v.  Phelps,  52  id.  210;  Faulk  v.  Kellums,  54  id.  189; 
Jones  v.  Julian,  12  Ind.  274;  McRae  v.  Colclough,  2  Ala.  74; 
Battles  v.  Braintree,  14  Yt.  348;  Meade  v.  Smith,  16  Conn. 
346 ;  McGregor  v.  Amrill,  2  Clarke,  30. 

A  verdict,  after  being  read  by  the  clerk  in  open  court,  may 
be  varied  by  the  jury,  before  affirmance  as  their  verdict. 
Root  v.  Sherwood,  6  Johns.  68 ;  Blakely  v.  Sheldon,  7  id.  33 ; 
Martin  v.  Morelock,  32  111.  485;  Suver  v.  O' Riley,  80  id.  104; 
Rigg  v.  Cook,  4  Gilm.  336. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

We  have  been  favored  with  no  argument  in  support  of  the 
first  and  second  errors  assigned,  and  hence  we  have  concluded 
that  they  have  been  abandoned,  or  at  least  are  not  relied  upon 
here.  The  point  discussed  and  relied  upon  in  the  argument 
is,  that  the  court  erred  in  rendering  judgment  on  the  verdict. 
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It  appears  from  the  record  that  the  trial,  which  was  in  an 
action  of  assumpsit  on  a  promissory  note,  occurred  on  the  first 
day  of  February,  1883.  After  the  respective  parties  had  in- 
troduced their  evidence  the  jury  retired,  and  as  the  hour  for 
adjournment  had  arrived,  the  court  ordered  the  jury,  in  the 
event  they  should  agree  before  the  meeting  of  the  court  on 
the  next  day,  to  seal  up  the  verdict,  deliver  it  to  the  clerk, 
separate,  and  meet  the  court  when  court  convened  on  the  next 
morning.  The  jury  agreed  upon  a  verdict,  which  was  reduced 
to  writing,  sealed,  and  delivered  to  the  clerk.  On  the  follow- 
ing day,  being  one  of  the  days  of  the  January  term,  the  jury 
being  present  in  court  and  the  counsel  of  the  parties  present, 
the  clerk  of  the  court,  in  the  presence  of  the  jury  and  by  order 
of  court,  opened  the  sealed  verdict,  which  was  in  the  words 
and  figures  as  follows,  to-wit : 

"Chicago,  Feb.  1st,  1883. 

"We,  the  jury,  find  the  issues  for  the  plaintiff,  and  assess 
his  damages  at  (1467.SS)  fourteen  hundred  and  sixty-seven 
and  eighty-eight  cents." 

•  This  was  signed  by  eleven  jurymen.    But  the  clerk  read  said 
verdict  to  the  jury  as  though  the  same  had  been  as  follows ; 

"Chicago,  Feb.  1st,  188S. 
"We,  the  jury,  find  the  issues  for  the  plaintiff,  and  assess 
his  damages  at  fourteen  hundred  and  sixty-seven  dollars  and 

eighty-eight  cents." 

• 

— And  then  and  there  asked  the  jury  if  the  same  was  their 
verdict.  The  said  jury,  through  its  foreman,  said  that  it 
was,  whereupon  they  were  discharged,  and  judgment  was 
rendered  on  the  verdict  for  $1467.88. 

A  verdict  may  be  reduced  to  writing  and  signed  by  the  jury, 
or  it  may  be  delivered  oro  tenus  by  the  foreman.  The  validity 
of  a  verdict  does  not  depend  upon  its  being  reduced  to  writ- 
ing and  signed  by  the  members  of  the  jury,  but  whatever 
may  be  pronounced  as  the  verdict  by  the  jury  in  open  court, 
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whether  in  writing,  or  verbally  through  the  foreman,  is  to  be 
regarded  as  the  verdict  of  the  jury.  The  fact  that  a  jury 
may  be  directed  to  seal  their  verdict  and  deliver  it  to  the 
clerk,  is  of  no  consequence.  When  the  verdict  is  read  in 
court,  if  any  one  of  the  jurors  declares  that  it  is  not  his  ver- 
dict, then  there  is  no  verdict  upon  which  a  judgment  can  be 
entered.  In  Root  v.  Sherwood,  6  Johns.  69,  where  the  validity 
of  a  sealed  verdict  was  under  consideration,  it  is  said :  "There 
is  no  verdict  of  any  force  but  a  public  verdict  given  openly  in 
court.  Until  it  was  received  and  recorded  it  was  no  verdict, 
and  the  jury  had  a  right  to  alter  it,  as  they  may  a  parol  ver- 
dict." See,  also,  BlaJcely  v.  Sheldon,  7  Johns.  33;  Rtgg  v. 
Cook,  4  Gilm.  336 ;  Martin  v.  Morelock,  32  111.  485.  In  the 
last  case  cited  it  was  ruled  that  a  verdict  was  not  considered 
valid  and  final  until  pronounced  in  open  court.  Either  party 
has  the  right  to  have  the  jury  examined  by  the  poll  before 
the  verdict  is  recorded. 

Here  a  verdict  was  reduced  to  writing  and  signed  by  the 
jurors.  The  word  "dollars"  was  omitted  from  the  amount 
which  they  had  determined  plaintiff  should  recover ;  but  the 
clerk  of  the  court,  in  reading  the  verdict,  supplied  the  omis- 
sion, and  the  jury,  in  response  to  the  question  propounded  by 
the  clerk,  through  its  foreman  declared  that  the  verdict  as  read 
by  the  clerk  was  their  verdict.  Under  such  circumstances  it 
was  immaterial  what  the  written  verdict  contained,  or  what 
may  have  been  its  omissions  or  defects.  The  verdict  of  the 
jury  was  delivered  orally  in  court  by  the  foreman,  in  the 
presence  and  hearing  of  the  other  jurors.  That  verdict  was 
in  due  form,  and  judgment  was  properly  rendered  by  the  court 
upon  it.  The  verdict  as  read  by  the  clerk  and  rendered  by 
the  jury  was  their  verdict,  and  their  only  verdict. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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John  L.  Noble 

v. 

The  Illinois  Central  Eailroad  Company. 

Filed  at  Springfield  September  27,  1884. 

1.  ^Reservation  in  deed — as  to  right  of  way — whether  title  passes  as 
to  part  excepted.  A  conveyance  of  land  by  a  railway  company,  with  this 
reservation,  "excepting  a  strip  of  land  running  through  the  whole  length  of 
said  premises,  two  hundred  feet  wide,  used  as  a  right  of  way,  containing 
twelve  acres,"  is  held  not  to  pass  any  title  or  other  interest  in  the  portion 
excepted  for  a  right  of  way. 

2.  Same — reservation  of  right  to  take  and  remove  gravel  for  railroad 
ballasting — extent  and  character  of  the  right.  A  railway  company  pur- 
chased a  tract  of  land  for  the  purpose  of  obtaining  a  right  of  way  over  the 
same,  and  the  right  of  taking  gravel  therefrom  for  ballasting  its  road,  and 
having  no  other  use  for  the  land,  conveyed  it  to  one  owning  adjoining  land, 
reserving  forever  all  the  gravel  on  and  in  the  same,  and  also  the  right  to 
dig  for  gravel  on  any  part  of  said  land,  with  a  view  of  opening  one  or  more 
gravel  pits,  and  to  remove  the  deposit  from  the  same,  and  to  build  one  or 
more  railroad  tracks  to  any  gravel  pit  or  pits,  etc. :  Held,  that  the  reserva- 
tion should  be  so  construed  as  to  give  a  practical  right,  and  that  the  grantor 
had  no  right  to  remove  sand  alone,  or  take  from  sand  banks  proper,  but 
might  take  gravel  from  the  gravel  pits,  notwithstanding  there  was  a  mixture 
of  sand  in  it. 

3.  Such  a  reservation  is  broad  enough  to  include  the  right  to  remove  all 
gravel  deposits  from  the  land,  or  deposits  of  which  the  greater  part  is  gravel, 
or  such  as  are  known  as  "gravel"  according  to  the  common  acceptation  of 
that  word,  or  such  as  is  usually  employed  by  railroad  companies  for  ballast- 
ing. Under  it,  the  company,  before  removing  gravel,  is  not  bound  to  sift  the 
sand  from  it,  or  separate  small  veins  and  pockets  of  sand  found  in  gravel 
pits,  from  the  same. 

4.  Same — acquiescence  in  the  taking  of  sand  as  well  as  gravel — license 
implied.  Under  a  reservation  in  a  deed  of  a  right  to  enter  the  granted  prem- 
ises and  take  and  remove  therefrom  all  gravel  found  thereon,  if  the  owner 
of  the  land  is  present  when  pits  are  being  opened  and  gravel  removed,  and 
assists  in  the  work  himself,  and  with  his  teams  and  hands,  and  makes  no 
objection  that  sand  in  the  same  is  also  taken,  his  acquiescence  in  the  right- 
fulness of  the  acts  being  done,  is,  by  implication,  a  license,  sufficient  to 
prevent  him  from  recovering  damages  therefor. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

This  was  an  action  on  the  case,  in  the  McLean  circuit 
court,  brought  by  the  appellant,  against  the  appellee,  to  re- 
cover the  value  of  a  quantity  of  sand  of  the  plaintiff  taken 
and  converted  by  the  defendant  to  its  use,  and  also  to  recover 
for  damages  clone  by  the  defendant  to  lands  described  in 
the  declaration,  in  which  lands  the  plaintiff  had  an  estate 
in  vested  remainder.  The  defendant  pleaded  the  general 
issue,  the  license  of  plaintiff  for  doing  the  acts  complained 
of,  and  several  other  special  pleas,  upon  which  issues  were 
joined. 

The  land  in  question  was  on  September  19,  1866,  conveyed 
by  the  Illinois  Central  Eailroad  Company  to  Harrison  Noble, 
since  deceased,  (the  ancestor  of  the  plaintiff,)  by  warranty 
deed,  which  contained  the  following  reservations,  namely: 
"Excepting  a  strip  of  land  running  through  the  whole  length 
of  said  premises,  two  hundred  feet  wide,  used  as  a  right  of 
way,  containing  twelve  acres ;  and  reserving  also,  forever,  to 
the  said  Illinois  Central  Eailroad  Company,  all  the  gravel  on 
and  in  said  tract  of  land  and  premises,  and  reserving  also 
the  right  to  dig  for  gravel  on  any  part  of  said  lands  herein 
before  described,  with  a  view  of  opening  gravel  pits,  one  or 
more ;  and  reserving  also  to  said  company  all  the  gravel  on 
said  premises,  and  the  right  to  remove  the  same ;  also,  the 
right  of  way,  forever,  over  said  lands  and  premises,  upon 
which  to  build  one  or  more  railroad  tracks  to  any  gravel  pit 
or  pits  on  said  premises,  and  to  and  from  any  gravel  which 
may  hereafter  be  discovered  thereon,  and  the  right  to  con- 
struct, maintain  and  operate  said  railroad  tracks  with  engines 
and  cars  thereon,  to  said  gravel  pits,  for  the  purpose  of  re- 
moving gravel  from  said  pits,  or  any  of  them,  over  and  from 
said  land  and  premises."     Harrison  Noble  died  seized  of  the 
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land,  by  bis  will  giving  to  his  widow  a  life  estate  therein,  and 
the  remainder  to  his  son,  the  plaintiff. 

That  part  of  the  premises  to  which  this  suit  relates  is 
underlaid  with  sand  and  gravel.  In  places  the '  sand  and 
gravel  are  intermixed  in  the  proportion  of  one-third  sand  to 
two-thirds  gravel.  In  other  places  the  sand  lies  in  strata, 
and  the  gravel  likewise  in  strata,  the  gravel  in  places  being 
between  strata  of  sand.  The  strata  of  sand  extend  nearly 
east  and  west,  and  are  from  four  inches  to  two  and  a  half 
feet  in  thickness,  and  in  width  from  ten  to  fifty  feet.  In  some 
places  there  are  large  quantities  of  sand  in  pockets,  or  beds, 
of  various  dimensions. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the 
jury  as  follows : 

"1.  The  court  instructs  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  defendant  conveyed  the  premises  in 
question  to  Harrison  Noble,  reserving  the  gravel  therein,  and 
the  right  to  remove  the  same,  and  that  Harrison  Noble  after- 
wards, by  will,  gave  a  life  estate  in  the  premises  to  Mrs.  Jane 
Noble,  and  the  remainder  therein  to  the  plaintiff,  and  that 
said  Harrison  Noble  is  now  deceased,  then  the  plaintiff  has 
the  right  to  recover  the  value  of  all  the  sand  which  may  have 
been  shown  by  the  evidence  to  have  been  wrongfully  removed 
from  said  premises  by  the  defendant. 

"2.  And  the  court  instructs  the  jury,  that  if  the  evidence 
shows  that  the  defendant  did  remove  any  considerable  quan- 
tity of  sand  from  said  premises  which  could  have  been  sepa- 
rated from  the  gravel  by  ordinary  methods,  then,  as  to  such 
sand,  the  jury  should  find  for  the  plaintiff  to  the  extent  of 
its  value. 

"3.  And  the  court  further  instructs  the  jury,  that  the  duty 
of  the  defendant  to  separate  the  sand  from  the  gravel  before 
removing  the  gravel  from  the  premises,  does  not  depend  upon 
the  question  of  there  being  a  market  for  all  the  sand  that 


UO  Noble  v.  I.  C.  R.  R.  Co. 

Statement  of  the  case. 

could  be  separated  from  the  gravel,  but  that  the  fact  of 
ownership  of  the  sand  by  the  plaintiff,  if  shown  by  the  evi- 
dence, gave  him  the  legal  right  to  have  the  sand  left  upon 
the  premises,  so  far  as  it  may  have  been  shown  by  the  evi- 
dence to  have  been  practicable  to  separate  and  remove  the 
gravel  without  removing  the  sand  with  the  gravel. 

"4.  The  court  instructs  the  jury,  for  the  plaintiff,  that  if 
they  believe,  from  the  evidence,  that  the  defendant  took  from 
the  plaintiff's  property,  sand,  which  could  have  been  easily 
and  practically,  by  the  exercise  of  ordinary,  care  and  pru- 
dence, separated  from  the  gravel,  then,  in  such  case,  the 
defendant  had  no  right  to  take  such  sand,  and  in  such  case 
the  plaintiff  is  entitled  to  recover  for  the  sand  so  taken,  what 
the  same  was  worth  on  the  market  at  the  pit. 

"5.  The  court  instructs  the  jury,  in  behalf  of  the  plaintiff, 
that  if  they  believe,  from  the  evidence,  that  the  plaintiff  as- 
sisted in  plowing  up  the  gravel,  and  that  in  rendering  such 
assistance  he  did  no  more  than  the  defendant  had  a  right  to 
do  under  the  terms  of  the  deed  from  the  defendant  to  plain- 
tiff's father, — that  is,  to  remove  the  gravel, — then,  in  such 
case,  the  plaintiff  is  not  prevented  from  recovering  damages 
on  that  account." 

The  plaintiff  asked  the  following  instructions,  which  the 
court  refused : 

"6.  The  court  instructs  the  jury,  that  under  the  deed 
offered  in  evidence  in  this  case,  the  defendant  reserved  no 
right  to  remove  any  sand  from  the  premises  when  the  sand 
existed  separate  and  apart  from  the  gravel ;  and  if  the  evi- 
dence shows  that  any  such  sand  was  removed  by  the  defendant 
from  the  premises,  and  converted  to  its  own  use,  without  the 
license  of  the  plaintiff,  the  jury  should,  in  such  case,  find  for 
the  plaintiff  to  the  extent  of  the  value  of  such  sand. 

"7.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant hired  the  plaintiff  to  work  for  it  in  and  about  plowing  up 
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the  gravel  and  sand  in  question,  that  it  did  not  ask  his  opinion 
as  to  its  rights  or  his  consent  to  its  acts,  and  that  it  was 
entirely  uninfluenced  by  the  fact  that  he  hired  to  it  to  do  the 
work  aforesaid,  then  no  license  to  remove  the  sand  can  be 
implied  from  such  hiring  and  -work,  and  so  far  as  this  is  con- 
cerned, in  such  case  such  conduct  constitutes  no  obstacle  to 
a  recovery  in  this  case  by  the  plaintiff. 

"8.  Upon  the  question  of  the  practicability  of  separating 
the  sand  from  the  gravel,  the  court  instructs  the  jury  that  if 
the  sand  and  gravel  could  be  separated  without  resorting  to 
extraordinary  and  expensive  methods,  then  it  was  practicable 
to  separate  the  sand  from  the  gravel ;  and  in  such  case  it 
was  the  duty  of  the  defendant  to  separate  the  sand  from  the 
gravel,  and  leave  the  sand  upon  the  premises. 

"9.  The  court  instructs  the  jury,  that  under  the  deed 
offered  in  evidence  in  this  case,  the  defendant  reserved  no 
property  right  or  title  in  or  to  the  sand  intermixed  with  the 
gravel  in  the  premises  in  question,  and  that  the  only  right  it 
has  in  respect  to  such  sand  arises  from  necessity,  when  in 
fact  it  is  impracticable  to  remove  the  gravel  without  removing 
it  with  the  sand,  and  that  such  right  is  limited  by  the  neces- 
sity which  gives  rise  to  it ;  and  if  the  jury  believe,  from  the 
evidence,  that  it  was  practicable  to  separate  the  sand  from 
the  gravel  before  removing  the  gravel  from  the  premises,  then 
the  defendant  was  bound  to  so  separate  it ;  and  if  the  jury 
believe,  from  the  evidence,  that  the  defendant  removed  any 
sand  from  said  premises  without  separating  it  from  the  gravel, 
and  converted  the  sand  to  its  own  use,  and  if  the  jury  be- 
lieve, from  the  evidence,  that  it  was  practicable  to  have  sepa- 
rated such  sand  from  the  gravel  before  removing  the  same 
from  the  premises,  then  the  jury  should  find  for  the  plaintiff 
to  the  extent  of  the  value  of  such  sand  so  removed." 

And  the  court,  at  the  instance  of  the  defendant,  instructed 
the  jury  as  follows ; 
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"1.  The  court  instructs  the  jury,  for  the  defendant,  that 
under  the  deed  given  in  evidence  by  the  plaintiff,  from  the 
Illinois  Central  Eailroacl  Company  to  Dr.  Harrison  Noble, 
under  whom  the  plaintiff  claims,  the  defendant  had  the  right 
to  remove  from  said  land  all  the  gravel  thereon  suitable  for 
railroad  purposes,  provided  the  same  was  done  in  a  reasonably 
careful  and  prudent  manner ;  and  in  removing  said  gravel, 
if  sand  or  other  things  were  so  mixed  or  intermingled  with  the 
said  gravel  that  it  could  not  practically  be  separated  there- 
from, then  defendant,  in  removing  said  gravel,  had  a  right  to 
take  with  it  all  such  sand  or  other  substances  as  could  not 
be  practically  separated  from  the  gravel ;  and  if  you  believe, 
from  the  evidence,  that  the  defendant  removed  said  gravel  in 
a  reasonably  prudent  manner,  and  did  not  remove  from  said 
land  any  sand  that  could  have  been  practically  separated 
from  said  gravel,  you  will  find  for  the  defendant. 

"2.  The  law  presumes  that  the  Illinois  Central  Eailroad 
Company,  by  the  reservation  in  the  deed  given  in  evidence 
by  the  plaintiff  in  this  case,  intended  to  reserve  a  valuable 
right,  and  all  reasonable  intendments  must  be  given  to  this 
reservation  to  render  such  right  valuable ;  and  even  if  the 
jury  believe,  from  the  evidence,  that  there  were  some  pockets, 
or  veins,  or  strata,  of  sand  in  the  pit  in  controversy,  which 
were  removed  by  the  defendant,  yet  if  you  further  believe, 
from  the  evidence,  that  to  separate  this  from  the  gravel  in 
the  pit  would  have  been  so  expensive  and  difficult  as  to  ren- 
der the  said  reservation  valueless  as  to  all  such  sand,  you 
will  find  the  defendant  not  guilty. 

"3.  If  you  believe,  from  the  evidence,  that  the  railroad 
company  did  employ  the  usual  and  ordinary  means  of  exca- 
vating its  gravel  and  loading  it  upon  its  cars,  and  that  it  was 
impracticable  and  unreasonably  expensive  for  it,  in  so  doing, 
to  save  and  separate  the  sand,  or  any  part  thereof,  from  the 
gravel,  you  will  find  the  defendant  not  guilty. 
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"4.  If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, knowingly,  either  by  himself  or  servants,  assisted  in 
removing  and  carrying  away  the  sand  which  he  seeks  in  this 
suit  to  recover  for,  then  he  can  not  recover. 

"5.  The  railroad  company  had  the  right  to  run  in  trains 
and  load  the  gravel  upon  cars,  and  was  not  bound  to  use 
wagons  or  wheelbarrows  ;  and  if  the  sand  in  controversy  could 
only  have  been  practically  saved  and  separated  by  the  de- 
fendant's removing  the  gravel  by  wagons,  or  other  vehicles 
than  trains  of  cars,  then  the  defendant  was  not  bound  to 
separate  and  save  the  sand." 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  give 
the  instructions  asked  by  him,  from  No.  6  to  9,  inclusive, 
and  to  the  giving  of  each  of  the  instructions  for  the  de- 
fendant. 

The  jury  returned  a  verdict  of  not  guilty,  and  the  plaintiff 
moved  the  court  to  grant  a  new  trial,  which  motion  the  court 
overruled,  and  entered  judgment  for  the  defendant  upon  the 
verdict,  to  which  ruling  the  plaintiff  excepted,  and  jDrayed  an 
appeal  to  the  Appellate  Court,  which  was  granted  and  per- 
fected. The  Appellate  Court  affirmed  the  judgment  of  the 
circuit  court,  and  the  plaintiff,  by  his  further  appeal,  brings 
the  case  to  this  court. 

Mr.  John  E.  Pollock,  and  Mr.  Aakon  G.  Karr,  for  the 
appellant : 

It  is  a  rule  of  construction  that  where  there  is  a  doubt  as 
to  the  construction  of  a  deed,  it  shall  be  taken  most  favorably 
to  the  grantee.  City  of  Alton  v.  Illinois  Trans.  Co.  12  111. 
58 ;  Sharp  v.  Thompson,  100  id.  450 ;  3  Washburn  on  Eeal 
Prop.  (4th  ed.)  397,  398. 

The  same  rule  applies  to  exceptions  in  deeds.  If  there  is 
a  doubt  as  to  its  construction,  it  shall  be  taken  most  favor- 
ably to  the  grantee.     Duryea  v.  Mayor,  62  N.  Y.  592. 
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An  exception  must  not  be  repugnant  to  the  grant.  If  it 
is,  it  is  void.  3  Washburn  on  Eeal  Prop.  (4th  ed.)  434 ; 
Cutler  v.  Tufts,  3  Pick.  272;  Schoenbergerv.  Lyon,  7W.&S. 
194. 

An  exception  must  be  of  something  that  can  be  severed 
from  what  is  granted.  3  Washburn  on  Eeal  Prop.  (4th  ed.) 
434;  Bo7'st  v.  Empie,  1  Seld.  38;  Maynard  v.  Maynard,  4 
Edw.  Ch.  714 ;  New  Jersey  Zinc  Co.  v.  Boston  Franklinite  Co. 
2  McCart.  Ch,  461. 

The  deed  from  the  Illinois  Central  Eailroad  Company  to 
Harrison  Noble  passed  everything  in  the  lands  to  him  except 
the  gravel,  and  if  this  can  not  be  separated,  it  is  also  passed 
by  the  deed.  It  was  the  duty  of  the  defendant  to  separate 
the  sand  from  the  gravel,  or  let  it  alone,  and  not  remove  it 
at  all.  Brown  v.  Brown,  8  Mete.  573 ;  New  Jersey  Zinc  Co. 
v.  Boston  Franklinite  Co.  2  McCart.  Ch.  461. 

In  order  to  create  an  estoppel,  the  party  estopped  must 
have  induced  the  other  party  to  occupy  a  position  which  he 
would  not  have  occupied  but  for  such  acts  and  declarations. 
The  conduct  must  be  such  as  would  ordinarily  lead  to  the 
results  complained  of.  A  party  can  not  rely  upon  an  estoppel 
from  acts  and  representations,  upon  which  he  was  not  induced 
to  act  otherwise  than  he  would ;  and  the  acts  must  influence 
the  conduct  of  another.  Ball  v.  Hooten,  85  111.  161 ;  Heffner 
v.  Vandolah,  57  id.  524;  St.  Joseph  Manf.  Co.  v.  Daggett,  84 
id.  557 ;  Straus  v.  Minzesheimer,  78  id.  493. 

There  is  no  rule  of  law  that  requires  a  property  owner,  in 
order  to  save  his  rights,  to  enter  into  an  argument  with  a 
willful  trespasser,  or  to  forbid  him  to  commit  the  trespass. 
He  is  under  no  obligation  of  any  kind  to  utter  a  word  of  re- 
monstrance or  objection,  but  may  rely  upon  the  law  of  the 
land  for  his  redress.  His  mere  silence  in  the  presence  of  the 
trespass  waives  nothing  and  consents  to  nothing.  Lesber  v. 
Railway  Co.  29  Minn.  260. 
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Messrs.  Williams,  Burr  &  Capen,  for  the  appellee : 

Like  every  other  contract,  if  the  intention  of  the  parties  to 
a  deed  in  using  certain  language  in  it  can  be  ascertained, 
such  intention  must  be  carried  out ;  and  if  that  intention  can 
be  ascertained  as  well  from  the  attendant  circumstances,  the 
situation  of  the  parties,  and  the  state  of  the  thing  granted, 
as  from  the  language  employed  in  the  deed,  effect  must  be 
given  to  it.  Batavia  Wagon  Co.  v.  Newton  Wagon  Co.  91  111. 
239;  Hadden  v.  Shoutz,  15  id.  581;  Wilcoxen  v.  McGhee,  12 
id.  381 ;  Hoole  v.  Blahey,  53  id.  502 ;  City  of  Peoria  v.  Darst, 
101  id.  609;  Whitaker  v.  Brown,  46  Pa.  St.  197;  Howard  v. 
Lincoln,  13  Maine,  122;  United  States  v.  Appleton,  1  Sum. 
492 ;  Wiler  v.  Siddons,  41  Iowa,  224 ;  Mather  v.  Chapman, 
40  Conn.  382;  2  Kent's  Com.  556;  Sheppard's  Touchstone, 
89,  100;  Dand  v.  Kingcote,  6  M.  &  W.  174;  Hinchcliffe  v. 
Earl  of  Kennoid,  5  Bing.  9. 

Thus,  where  a  man  sells  a  close  to  which  there  is  no 
access  except  over  his  other  lands.  Howton  v.  Frecusson,  8 
T.  K.  50 ;  Holmes  v.  Goring,  2  Bing.  56 ;  Nichols  v.  Luce,  24 
Pick.  102;  Collins  v.  Prentice,  15  Conn.  39;  3  Kent's  Com. 
422;  French  v.  Carhart,  1  N.  Y.  96;  Hodgson  v.  Field,  7 
East,  613. 

A  right  reserved  to  a  grantor  to  go  "across"  land,  means 
by  the  route  most  convenient  for  him, — not  necessarily  trans- 
versely.    Brown  v.  Meady,  10  Maine,  91. 

A  reservation  of  standing  trees  reserves  also  so  much  of 
the  soil  as  is  necessary  to  sustain  them,  and  right  of  access 
to  remove  them.  Cromwell  v.  Sheldon,  3  N.  Y.  255 ;  Ashley 
v.  Peasg,  18  Pick.  268;  Bigelow  v.  Battel,  15  Mass.  313; 
Johnson  v.  Rand,  6  N.  H.  22. 

A  title  or  right  acquired  by  the  grantor  by  reservation  in 
a  deed  poll,  stands  upon  the  same  footing  as  that  which  is 
acquired  by  direct  grant  or  conveyance.  Stockbridge  Iron  Co. 
v.  Hudson  Iron  Co.  107  Mass.  290. 
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The  same  rules  of  construction  apply  to  the  reservation  in 
a  deed  as  to  any  other  contract.  See  cases  above,  and  French 
v.  Carhart,  1  N.  Y.  96;  State  v.  Wilson,  42  Maine,  9. 

A  grantor,  in  making  a  reservation  in  a  deed,  is  to  be  pre- 
sumed to  intend  to  reserve  something  valuable.  See  cases 
above.     Volenti  non  fit  injuria, 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  this  case  no  question  is  made  in  respect  to  the  construc- 
tion or  effect  of  the  exception  of  the  two  hundred  feet  strip 
for  a  right  of  way.  As  to  that,  no  title  or  other  interest  ever 
passed  by  the  deed ;  but  the  controversy  relates  to  the  mean- 
ing and  effect  of  the  reservation  of  "all  the  gravel  on  and  in 
said  land  and  premises,"  and  "the  right  to  dig  for  gravel  on 
any  part  of  said  lands,  *  *  *  with  a  view  of  opening 
gravel  pits,  one  or  more, "  and  the  right  to  remove  such  gravel. 
If  the  plaintiff's  ancestor  had  expressly  granted  the  rights 
and  privileges  intended  to  be  reserved  by  the  railroad  com- 
pany, there  would  be  but  little  difficulty  in  determining  the 
rights  of  defendant ;  and  no  reason  is  perceived  why  this 
reservation  should  not  be  construed  like  a  grant,  in  the  light 
of  the  facts  and  circumstances  under  which  the  parties  acted. 

It  appears  from  the  evidence  that  many  years  ago  the 
defendant  discovered  a  bed  of  gravel  upon  the  land  described 
in  the  declaration,  and  by  digging  "wells,"  as  the  witnesses 
call  them,  in  different  places,  found  a  large  quantity  of  gravel 
on  the  land.  To  obtain  a  right  of  way,  and  control  of  the 
gravel  for  ballasting  on  its  road  bed,  the  railway  company 
purchased  the  premises,  but  having  no  other  use  for  the  land, 
in  1866  conveyed  the  same,  with  the  exceptions  and  reserva- 
tions in  the  deed,  to  Harrison  Noble,  who  then  owned  the 
adjoining  lands.  The  greater  part  of  this  tract  was  agricul- 
tural or  pasture  land,  without  any  gravel,  the  gravel  being 
in  the  main  on  one  side  of  the  same.     The  gravel  is  found  six 
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or  eight  feet  beneath  the  surface  of  the  earth,  and  is  mixed, 
more  or  less,  with  sand,  capable  of  being  separated  by  sifting ; 
but  to  so  separate  them  would  render  the  right  to  remove  the 
gravel  entirely  worthless.  There  was  also  evidence  that  in 
central  Illinois,  where  this  land  lies,  there  is  a  well  recognized 
distinction  between  a  sand  bank  and  a  gravel  pit,  and  that 
there  are  no  deposits  in  this  part  of  the  State  of  pure  sand 
or  pure  gravel,  and  that  when  the  sand  predominates,  so  that 
the  gravel  can  readily  be  screened  from  it,  the  place  of  deposit 
•  is  called  a  sand  bank ;  and  when  the  greater  part  of  the  mass 
is  too  coarse  for  mortar  or  building  purposes,  it  is  called  a 
gravel  bed. 

Under  these  circumstances,  the  right  to  take  and  remove 
this  gravel  from  the  land  for  the  use  of  the  road,  whether 
derived  by  grant  or  reservation,  was  a  valuable  privilege  to 
the  railroad  company,  and  judging  from  the  language  of  the 
reservation  in  the  deed,  in  the  light  of  the  attendant  facts 
and  circumstances,  it  will  be  presumed  that  the  company 
intended  not  to  part  with  this  privilege,  but  to  retain  its 
rights  in  this  respect  as  they  existed  at  the  time  of  making 
the  conveyance.  The  intention  is  manifest  that  the  company 
thereafter  was  to  have  the  same  right  it  before  that  time  had 
to  enter  upon  the  premises,  and  remove  therefrom  the  gravel 
found  in  gravel  pits,  doing  no  unnecessary  damage  to  the 
land.  Under  this  reservation  the  company  had  no  right  to 
remove  sand  alone,  or  take  from  sand  banks  proper,  but  might 
take  gravel  from  gravel  pits,  notwithstanding  there  was  a 
mixture  of  sand  in  it.  The  reservation  must  be  so  construed 
as  to  give  a  practical  right,  and  not  so  as  to  render  it  worth- 
less or  unavailing.  The  reservation  is  broad  enough  to  in- 
clude the  right  to  remove  all  gravel  deposits  from  the  land, 
or  deposits  of  which  the  greater  part  is  gravel,  or  such  as  are 
known  as  "gravel"  according  to  the  common  acceptation  of 
that  word,  or  such  as  is  usually  employed  by  railroad  com- 
panies for  ballasting;    and  the  company,  before  removing 
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such  gravel,  is  not  required  to  sift  the  sand  from  it,  or  sepa- 
rate small  veins  and  pockets  of  sand  found  in  gravel  pits, 
from  the  same. 

It  is  urged  that  the  circuit  court  erred  in  giving  instruc- 
tions for  the  defendant,  and  in  refusing  instructions  for  the 
plaintiff. 

The  fourth  of  defendant's  instructions  told  the  jury  that  if 
the  plaintiff,  knowingly,  either  by  himself  or  servants,  assisted 
in  removing  and  carrying  away  the  sand,  he  can  not  recover. 
The  seventh  instruction  for  the  plaintiff,  which  was  refused, 
told  the  jury  that  if  the  defendant  hired  the  plaintiff  to  work 
for  it  in  and  about  plowing  up  the  gravel  and  sand  in  ques- 
tion, that  it  did  not  ask  his  opinion  as  to  its  rights  or  his 
consent  to  its  acts,  and  that  it  was  entirely  uninfluenced  by 
the  fact  that  he  hired  to  it,  then  no  license  could  be  implied 
from  such  hiring  and  work. 

There  was  evidence  on  the  trial  that  the  plaintiff  furnished 
the  defendant  part  of  the  time  with  two  teams,  and  afterwards 
with  one  team,  and  hands,  to  use  the  same  about  the  gravel 
pit,  which  were  used  in  plowing  and  scraping  off  the  earth  to 
reach  the  gravel,  and  also  in  plowing  in  the  gravel.  His 
teams  also  plowed  into  the  sand  in  the  gravel  pit,  and  Lis- 
comb  testified  that  he  saw  the  plaintiff  driving  his  team  there 
once,  and  that  he  plowed  up  sand  and  gravel  together.  John 
O'Connor  testified:  "We  were  not  forbidden  to  take  what 
little  sand  was  mixed  up  with  the  gravel.  When  Noble  was 
working  himself,  he  was  working  in  the  service  of  the  com- 
pany. I  think  he  was,  all  the  time  I  was  there,  scraping  the 
surface  off. "  Tucker,  who  controlled  the  men  and  kept  their 
time,  testified  :  "Noble's  teams  worked  there,  and  Noble  him- 
self one-half  day.  He  was  scraping  off  the  top  of  the  gravel. 
*  *  *  Noble  saw  how  we  were  doing  the  work,  and  never 
made  any  objections,  or  asked  me  to  save  the  sand,  or  told 
me  what  to  do  with  it,  or  pointed  out  any  place  where  the 
sand  was  that  he  claimed.     We  did  not  talk  much."     This 
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evidence  was  sufficient  to  authorize  the  court  in  giving  the 
defendant's  fourth  instruction. 

The  seventh  instruction  asked  by  the  plaintiff  is  objection- 
able in  making  the  question  of  an  implied  license  of  the 
plaintiff  depend  upon  the  fact  that  the  company,  in  taking 
and  removing  the  sand  with  the  gravel,  was  uninfluenced  by 
the  fact  that  plaintiff  hired  his  teams  and  hands  to  it,  to  work 
for  it.  Plaintiff's  acts,  such  as,  his  failure  to  make  any  ob- 
jection to  the  work  being  done  and  about  to  be  done,  or  to 
point  out  any  sand  he  wished  saved,  were  more  likely  to 
influence  the  defendant  than  the  employment  of  the  plaintiff. 
By  these  acts  the  parties  in  interest  gave  construction  to  the 
contract.  If  appellant  intended  to  resist  the  claim  of  the 
defendant,  it  was  his  duty  to  have  objected,  then  and  there. 
His  silence,  under  the  circumstances,  was  a  recognition  of 
the  rightfulness  of  defendant's  construction  of  the  provisions 
of  the  deed.  By  acquiescing  in  the  removal  of  the  gravel 
from  his  land,  and  assisting  therein,  he,  at  least  by  neces- 
sary implication,  licensed  what  was  done,  with  his  consent. 
If  the  defendant  was  taking  deposits  containing  too  much 
sand,  in  his  judgment,  he  should  have  made  his  objection  at 
the  time.  Not  having  done  so,  his  conduct  was  such  as  to 
assure  the  defendant  and  its  servants  that  it  was  proceeding 
rightfully,  or  at  least  with  his  consent. 

We  fail  to  discover  any  substantial  error  in  the  giving  or 
refusing  of  instructions.  The  court  instructed  the  jury  as 
favorably  for  the  plaintiff  as  he  had  any  right  to  require. 

The  judgment  will  have  to  be  affirmed. 

Judgment  affirmed. 
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Jonas  P.  Magnusson 

v. 
E.  P.  Williams  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Time — rule  for  computing.  Where  thirty  days'  notice,  or  any  other 
given  time  of  notice,  of  a  sale  is  required  to  be  published  previous  to  the  day 
of  sale,  the  rule  is,  to  exclude  the  day  of  publication  and  include  the  day  of 
sale.     But  the  day  of  sale  must  not  fall  on  a  Sunday. 

2.  Sale  under  trust  deed — publication  of  notice — sufficiency  as  to 
time.  Where  a  deed  of  trust  authorized  a  sale  of  the  land  named  therein,  for 
a  default  of  payment,  upon  first  giving  thirty  days'  notice  thereof  by  publica- 
tion in  a  newspaper,  etc.,  it  was  held,  that  a  publication  on  August  23,  of  a 
sale  which  was  made  on  September  22  following,  was  sufficient,  the  last  day 
named  not  being  a  Sunday.  Such  an  instrument  does  not- require  there  shall 
be  thirty  working  days  between  the  publication  and  sale. 

3.  Same — declaring  the  whole  debt  due  for  non-payment  of  installment 
of  interest.  A  debtor  gave  a  promissory  note  for  the  principal  debt,  and  his 
four  coupon  notes  for  the  annual  interest.  The  principal  note  provided,  that 
"if  default  in  the  payment  of  any  interest  note,  or  any  portion  thereof,  for 
the  space  of  sixty  days  after  the  same  becomes  due  and  payable,  then  all  said 
principal  and  interest  notes  shall,  at  the  option  of"  the  payee,  his  executors, 
etc.,  become  at  once  due  and  payable,  without  further  notice.  The  trust 
deed  securing  the  notes  contained  a  similar  provision.  One  of  the  interest 
notes  not  having  been  paid  sixty  days  after  its  maturity,  the  assignee  of  the 
notes  ordered  a  sale  of  the  land  for  the  entire  debt:  Held,  that  it  was  com- 
petent, under  the  language  of  the  principal  note  and  trust  deed,  for  the 
assignee  to  declare  the  principal  note  due  for  the  non-payment  of  the  first 
coupon  note  for  the  space  of  sixty  days  after  its  maturity. 

4.  Where  a  debtor  gives  five  notes,  secured  by  a  trust  deed,  the  first  note 
for  the  principal  debt,  payable  about  four  years  after  date,  and  the  others  for 
the  several  years'  interest  on  the  first,  each  maturing  annually,  and  the  prin- 
cipal note  and  trust  deed  provided  that  the  holder  of  such  notes  may  declare 
the  entire  indebtedness  due  for  default  in  the  payment  of  any  interest  note 
sixty  days  after  such  default,  a  declaration  of  a  forfeiture  of  the  credit  for 
the  cause  named,  and  declaring  the  entire  debt  due,  will  not  invalidate  a  sale 
properly  made  by  the  party  named  in  the  trust  deed,  and  such  sale  will  not 
be  set  aside  on  the  ground  of  a  forfeiture  or  penalty,  where  it  does  not  appear 
that  any  of  the  interest  notes  have  been  paid. 

5.  Where  the  principal  note  and  certain  interest  notes  are  declared  due 
before  their  maturity,  on  their  face,  for  a  default  of  the  maker  in  paying  the 
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first  interest  note  for  sixty  days  after  due,  it  would  seem  that  the  maker  of 
the  notes  might  prevent  a  sale  of  his  land  under  a  trust  deed,  by  paying  the 
principal  debt  and  the  interest  due  on  it  up  to  that  time,  without  paying  the 
notes  given  for  unearned  interest.     And  the  same  may  be  said  of  a  tender. 

6.  Same— offer  by  the  debtor  to  buy  the  notes  secured — effect  upon  sub- 
sequent sale  by  trustee.  A  mere  offer  by  the  debtor  to  buy  the  notes  and 
deed  of  trust  given  by  him  to  secure  a  debt,  before  a  sale  by  the  trustee,  will 
afford  no  equitable  ground  for  setting  aside  the  sale  and  allowing  a  redemp- 
tion. The  most  the  debtor  may  require  is,  that  the  holder  of  the  debt  accept 
the  amount  due,  and  enter  satisfaction  of  the  trust  deed. 

7.  Same — inadequacy  of  price  to  impeach  sale.  To  justify  a  court  of 
equity  in  setting  aside  a  sale  of  land  by  a  trustee  under  a  power,  on  the  sole 
ground  of  inadequacy  of  price,  the  inadequacy  must  be  such  as  to  amount  to 
evidence  of  fraud  upon  the  debtor's  rights. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Knox  county ;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Mr.  William  Davis,  for  the  plaintiff  in  error : 

The  refusal  of  the  holder  of  the  notes  to  transfer  them 
without  recourse,  on  an  offer  to  pay  the  sum  due  before  the 
sale,  made  it  unnecessary  to  raise  the  money. 

Williams  was  trustee  for  Magnusson,  as  well  as  for  Craig. 
Lewin  on  Trusts,  422,  423;   Webber  v.  Curtis,  104  111.  315. 

Omission  of  a  trustee  to  do  his  duty,  whether  willful  or  not, 
is  a  breach  of  trust,  from  which  equity  will  relieve.  Moore  v. 
School  Trustees,  19  111.  83  ;  Thomas  v.  Sloo,  15  id.  66  ;  Trustees 
of  Schools  v.  Kirwin,  25  id.  73  ;  Story's  Eq.  Jur.  sees.  331,  994. 

It  being  the  trustee's  duty  to  have  the  property  bring  its 
value,  he  should  have  adjourned  the  sale  when  he  found  a 
tender  had  been  made,  and  that  there  was  no  competition. 
Ex  parte  Bennett,  10  Ves.  393 ;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  62 ;  Thornton  v.  Boyclen,  31  111.  200 ;  Griffin  v.  Chicago, 
52  id.  141;  Richards  v.  Holmes,  18  How.  147;  Story  on 
Sales,  461 ;  Hill  on  Trustees,  479;  Lewin  on  Trusts,  414. 

The  clause  in  the  principal  note  and  trust  deed,  that  a 
failure  to  pay  any  of  the  notes  should  make  the  whole  debt 
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clue,  is  in  the  nature  of  a  penalty,  against  which  equity  will 
relieve,  upon  adequate  compensation.  Tiernan  v.  Hinman, 
16  111.  400  ;  2  Hilliard  on  Mortgages,  190  ;  2  Com.  Dig.  166  ; 
Willarcl's  Eq.  Jur.  56 ;    Williamson  v.  Railroad  Co.  cited  in 

2  Kedf.  on  By.  539;  Holclen  v.  Gilbert,  7  Paige,  208;  Mix 
v.  Beach,  46  111.  311 ;  Voris  v.  Renshaw,  49  id.  425 ;  Bane  v. 
Gridleij,  67  id.  388 ;  Home  Life  Ins.  Co.  v.  Pierce,  75  id.  426  ; 
Morris  v.  Tilson,  81  id.  621 ;   Vail  v^Drexel,  9  Bradw.  439. 

A  tender  of  the  debt  after  the  day  of  payment,  removes  the 
lien  of  the  mortgage.  1  Hilliard  on  Mortgages,  516;  Flower 
v.  Ehvood,  66  111.  438;  Insurance  Co.  v.  Palmer,  81  id.  88. 

The  first  day  of  publication  can  not  be  reckoned  as  one  of 
the  thirty  days.  1  Coke  on  Littleton,  46  b ;  4  Rent's  Com. 
102,  103 ;  2  Burrill's  Law.  Die.  529 ;  Bigelow  v.  Wilson,  1 
Pick.  485;  7  J.  J.  Marsh.  202;  1  Blackf.  292;  4  N.  H.  267; 

3  Pa.  200. 

If  time  is  to  be  computed  from  any  act  done,  the  day  on 
which  the  act  is  done  is  to  be  excluded  in  the  computation 
whenever  such  exclusion  will  prevent  an  estoppel  or  save  a 
forfeiture.  Taylor  on  Landlord  and  Tenant,  sec.  78 ;  Wig- 
gins  v.  Peters,  1  Mete.  127 ;  Ewing  v.  Bailey,  4  Scam.  420  ; 
Windsor  v.  China,  4  Green,  298 ;  Cornell  v.  Moulton,  3  Denio, 
12;  Farwell  v.  Rogers,  4  Cush.  160;  Blomshard  v.  Hilliard, 
11  Mass.  85;  Wilson  v.  Gastone,  9  Q.  B.  137;  Waterman  v. 
Jones,  28  111.  55 ;  Varin  v.  Edmunson,  5  Gilm.  270 ;  Walter 
v.  Kirk,  14  111.  55 ;  People  v.  Hatch,  33  id.  9 ;  Bowman  v. 
Wood,  41  id.  203 ;  Higgins  v.  Halligan,  46  id.  173 ;  Forsyth 
v.  Warren,  62  id.  68;  Roan  v.  Rohrer,  72  id.  582;  Weld  v. 
Rees,  48  id.  428 ;  Harper  v.  Ely,  56  id.  179 ;  Cushman  v. 
Stone,  69  id.  516. 

When  the  time  expires  on  a  Sunday,  the  time  is  extended 
throughout  the  Monday  following,  Sunday  being  excluded. 
Salter  v.  Burt,    20  Wend.   205  ;    Borst  V.  Griffin,   5  id.   84 ; 

4  Kent's  Com.  102,  noteb;  3  Chitty's  Gen.  Pr.  702;    2  Bur- 
rill's Law  Die.  496 ;  Angel  v.  Westcomb,  1  M.  &  C.  48 ;    Mil- 
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burn  v.  Lester,  5  Sim.  565 ;  Scammon  v.  Chicago,  40  111.  146 ; 
Chicago  v.  Vulcan  Iron  Works,  93  id.  222;  Eev.  Stat.  1877, 
p.  685,  sec.  6. 

Messrs.  Williams,  Douglas  &  Lawbence,  for  the  defend- 
ants in  error : 

When  thirty  days'  notice  is  required  by  a  deed  of  trust, 
Sundays  are  counted  in  the  computation  of  time,  in  the  same 
manner  as  other  clays.  Weld  v.  Rees,  4S  111.  428  ;  Cushman 
v.  Stone,  69  id.  516. 

Where  an  act  is  to  be  performed  within  or  from  a  day 
named,  the  rule  in  this  State  is,  to  exclude  the  day  from 
which  the  time  commences  to  run  and  include  the  day  on 
which  the  act  is  to  be  performed.  Waterman  v.  Jones,  28 
111.  54 ;  Bowman  v.  Wood,  41  id.  203 ;  Roan  v.  Rolirer,  72 
id.  582;  Forsyth  v.  Warren,  62  id.  68;  Wiggins  v.  Halligan, 
46  id.  173;  Ewing  v.  Bailey,  2  Scam.  420. 

The  whole  debt  being  due,  a  tender  of  a  part  could  not 
stop  the  sale. 

No  sufficient  reason  for  postponing  the  sale  has  been  shown. 
Mere  inadequacy  of  price,  unless  so  gross  as  to  amount  to  a 
fraud,  is  no  ground  for  setting  aside  the  sale.  Weld  v.  Rees, 
48  111.  434. 

Contracts  which  require  the  principal  debt  to  become  due 
on  the  failure  to  pay  interest,  have  often  been  considered  by 
this  court,  and  always  sustained.  Harper  v.  Ely,  56  111.  179  ; 
Princeton  Loan  and  Trust  Co.  v.  Munson,  60  id.  371. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  to  set  aside  the  sale  of  certain 
lands  under  a  deed  of  trust,  and  to  redeem. 

On  the  24th  of  June,  1872,  Magnusson  gave  Davidson  his 
promissory  note  for  the  principal  sum  of  $974,  due  Febru- 
ary 15,  1876,  and  also  his  four  coupon  notes  for  interest  on 
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that  principal  sum,  at  the  rate  of  ten  per  cent  per  annum, 
clue,  respectively,  June  15,  1873,  June  15,  1874,  June  15, 
1875,  and  February  15,  1876.  All  the  notes  were  payable 
at  the  First  National  Bank  of  Galesburg.  The  principal  note 
contained  this  clause :  "If  default  in  the  payment  of  any 
interest  note,  or  any  portion  thereof,  for  the  space  of  sixty 
days  after  the  same  becomes  due  and  payable,  then  all  said 
principal  and  interest  notes  shall,  at  the  option  of  the  said 
Elliot  C.  Davidson,  executors,  administrators  or  assigns,  be- 
come at  once  due  and  payable,  without  further  notice."  To 
secure  the  payment  of  these  notes,  Magnusson,  at  the  time 
they  were  given,  also  executed  and  delivered  to  Williams,  as 
trustee,  a  deed  of  trust  on  two  tracts  of  land, — one  a  quarter 
section,  and  the  other  a  half  quarter  section, — therein  par- 
ticularly described.  The  deed  contained  this  proviso :  that 
"in  default  in  the  payment  of  the  said  notes,  or  either  of 
them,  or  any  part  thereof,  according  to  the  tenor  and  effect 
of  said  notes,  then,  on  the  application  of  the  legal  holder  of 
the  said  notes,  or  any  or  either  of  them,  it  shall  and  may  be 
lawful  for  the  said  party  of  the  second  part,  his,  etc.,  to  sell 
and  dispose  of  said  premises,  and  all  the  right,  title,  benefit 
and  equity  of  redemption  of  the  said  party  of  the  first  part, 
his,  etc.,  therein,  at  public  auction,  at  the  south  door  of  the 
First  National  Bank,  in  the  city  of  Galesburg,  in  the  State  of 
Illinois,  for  the  highest  and  best  price  the  same  will  bring  in 
cash,  thirty  days'  notice  having  been  previously  given  of  the 
time  of  such  sale,  by  advertisement  in  one  of  the  newspapers 
at  that  time  published  in  the  city  of  Galesburg,  and  to  make, 
execute  and  deliver  to  the  purchaser  or  purchasers  at  such 
sale,  good  and  sufficient  deed  or  deeds, "  etc.  Soon  after  the 
making  of  the  notes  and  the  execution  of  the  deed  of  trust, 
Davidson  sold  the  notes,  and  assigned  them  to  Craig,  and 
delivered  the  same  and  the  deed  of  trust  to  him.  When  the 
first  interest  note  became  due,  it  was  left  for  sixty  days  at 
the  First  National  Bank  of  Galesburg,  for  payment,  and  not 
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being  paid  during  that  time,  the  trustee  was  directed  by  Craig 
to  sell  the  lands  for  the  amount  due  on  the  notes.  The  trustee 
thereupon,  on  the  23d  day  of  August,  published  a  notice  that 
the  lands  would  be  sold  on  the  22d  of  September  then  next. 
On  that  day, — i.  e.,  the  22d  day  of  September,  1873, — the 
lands  were  sold  by  the  trustee,  pursuant  to  such  notice,  to 
Craig. 

The  grounds  upon  which  the  sale  is  sought  to  be  set  aside 
are  :  First,  the  insufficiency  of  the  notice  of  the  sale  ;  second, 
the  proviso  in  the  principal  note  and  the  trust  deed,  author- 
izing the  whole  sum  to  be  declared  due  in  case  of  a  failure 
to  pay  either  of  the  notes,  is  in  the  nature  of  a  penalty  or  for- 
feiture, against  which  a  court  of  equity  will  relieve ;  third, 
there  was  a  tender  of  the  amount  due  on  the  first  note ;  and 
fourth,  there  was  an  offer  to  pay  the  whole  amount  due,  be- 
fore the  day  of  sale.  These  grounds  will  be  considered  in 
the  order  stated. 

First — The  notice  was  clearly  published  the  requisite  length 
of  time.     The  deed  required  a  publication  of   thirty  days. 
Publication  was  made  on  the  23d  day  of  August,  and  the 
sale  was  on  the  22d  day  of  September.     The  rule  in  such 
cases  is,  to  exclude  the  day  on  which  publication  was  made 
and  include  the  day  of  sale.     When  this  is  done,  there  are, 
here,  thirty  days.      The   rule  does   not   require,   as  counsel 
for  plaintiff  in  error  seem  to   suppose,  that  there  shall  be 
thirty  working  days,  but  only  that  the  notice  be  given  for 
thirty  days'  length  of  time.     The  last  day  (the  day  of  sale) 
must  not,  of  course,  and  here  did  not,  fall  on  Sunday.     Water- 
man et  al.  v.  Jones,  28  111.  54 ;  Bowman  v.  Wood,  41  id.  203 
Roan  v.  Rohrer,   72  id.   582  ;    Forsyth  v.  Warren,   62  id.  68 
Biggins  v.  Halligan,  46  id.  173 ;    Weld  v.  Rees,  48  id.  428 
Cushman  v.  Stone,  69  id.  516  ;   Harper  v.  Ely,  56  id.  179. 

Second — The  question,  here,  is  simply  whether  it  was  com- 
petent  for  Craig,  as  the  assignee  of  Davidson,  on  the  failure 
of  Magnusson,  for  sixty  days,  to  pay  the  first  coupon  note,  to 
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declare  the  debt  secured  due,  and  request  the  trustee  to  sell, 
and  whether,  the  trustee  having  so  sold,  the  sale  is  illegal, 
and  should  be  set  aside.  Since  there  was  no  tender  of  the 
principal  debt,  it  is  unnecessary  to  go  farther,  and  inquire 
whether,  to  make  the  tender  good,  it  was  also  necessary  to 
have  tendered  the  amount  of  the  coupon  notes  not  then  due. 
That  it  was  competent,  under  the  language  of  the  principal 
note  and  that  of  the  trust  deed,  to  declare  the  principal  note 
due  on  the  non-payment  of  the  first  coupon  note  for  sixty 
days  after  its  maturity,  is  well  settled  by  previous  decisions 
of  this  court.  Ottawa  Plank  Road  Co.  v.  Murray,  15  111.  337; 
Harper  v.  Ely,  56  id.  179;  P.  L.  and  T.  Co.  v.  Munson,  60 
id.  371.  The  case  of  Tieman  v.  Hinman,  16  111.  400,  cited 
and  relied  upon  by  plaintiff  in  error,  seems  to  go  to  the  extent 
of  holding  that  in  a  case  like  the  present,  in  order  to  redeem, 
it  would  not  be  necessary  to  tender  the  amount  of  the  coupon 
notes  not  yet  due, — that  as  those  notes  are  given  for  interest 
not  yet  earned,  and  which,  by  the  election  to  treat  the  prin- 
cipal debt  as  now  due,  never  can  be  earned,  to  enforce  their 
collection  would  be  to  enforce  a  penalty  or  forfeiture,  against 
which  a  court  of  equity  will  always  relieve.  But  since  no 
tender  was  here  made  of  the  amount  of  the  principal  note, 
and  of  the  coupon  note  actually  due,  and  there  is  no  pretence 
that  any  of  the  notes  have  been  paid,  that  ruling  can  have 
no  application.  The  principal  note  was,  as  we  have  seen, 
declared  due  strictly  in  accordance  with  the  terms  of  that 
note,  because  of  the  non-payment,  for  sixty  days  after  ma- 
turity, of  the  first  coupon  note,  and  by  virtue  of  that  decla- 
ration the  principal  note  then  became  due,  and  the  deed  of 
trust  then  authorized  the  sale  of  the  property  by  the  trustee 
for  the  amount  then  due,  upon  the  request  of  the  holder  of  the 
principal  and  coupon  notes.  No  penalty  or  forfeiture,  strictly 
speaking,  was  enforced.  The  agreement  of  the  party  that  a 
debt  should  become  due  on  a  given  contingency  sooner  than 
it  would  otherwise  have  become  due,  is  all  that  was  enforced. 
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TJtird — There  never  was,  as  we  have  before  observed,  any 
tender  of  the  amount  due  on  the  principal  note.  There  was 
an  offer,  merely,  to  buy  the  notes  and  deed  of  trust,  but  it 
was  optional  whether  the  holder  should  sell  or  not.  The  most 
that  could  have  been  required  was,  that  the  holder  accept  the 
amount  of  the  notes,  and  enter  satisfaction  of  the  deed  of 
trust.     Hanclhj  v.  Miuisell  et  al.  109  111.  362. 

An  objection  is  also  urged  that  the  amount  bid  was  inade- 
quate, and  that  the  sale  should  therefore  have  been  postponed. 
The  difference  between  the  amount  bid  and  the  value  of  the 
property,  as  fixed  by  the  judgment  of  witnesses,  is  not  great, 
— certainly  is  not  sufficient  to  amount  to  evidence  of  a  fraud 
upon  Magnusson, — and  can  not,  therefore,  justify  setting 
aside  the  sale  on  that  ground  alone.  {Weld  v.  Rees,  48  111. 
434.)  There  are  no  facts  shown,  otherwise,  from  which  we 
can  see  Magnusson's  interests  would  certainly  have  been  pro- 
moted by  postponing  the  sale. 

The  decree  is  affirmed.  _ 

Decree  affirmed. 

Mr.  Justice  Craig  was  not  present  at  the  discussion  of  this 
case,  and  took  no  part  in  its  decision. 


William  E.  Hughes  et  al. 

v. 

The  People,  for  use  of  T.  C.  Kerriclj. 

Filed  at  Ottawa  January  22,  1885. 

1.  Guakdian  and  "WAED — security  for  money  loaned — approval  by  the 
county  court — liability  of  guardian  without  such  approval.  The  statute 
requiring  a  guardian  to  keep  his  ward's  money  at  interest,  upon  good  security, 
to  be  approved  by  the  county  court,  is  mandatory,  and  a  loan  upon  real  estate 
security  without  such  approval  is  made  at  the  peril  of  the  guardian,  and  if 
loss  occurs,  the  guardian  can  not  exonerate  himself  by  showing  he  acted  in 
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good  faith,  or  that  the  security  was  good  when  taken,  but  afterwards  became 
insufficient  from  a  general  shrinkage  of  values.  This  statutory  provision  is 
intended  as  a  further  protection  to  the  estates  of  wards. 

2.  Same — liability  of  guardian  for  compound  interest  in  case  of  loss. 
Where  a  guardian,  in  violation  of  the  statute,  loans  his  ward's  money  upon 
real  estate  security  without  the  direction  or  sanction  of  the  county  court,  it 
will  be  regarded  as  a  willful  violation  of  duty,  and  he  will  be  charged  with 
compound  interest  upon  any  loss  to  the  ward's  estate  growing  out  of  the 
insufficiency  of  the  security. 

3.  Compound  interest — when  trustee  chargeable  therewith.  When  a 
trustee  willfully  violates  his  duty  in  respect  to  the  trust  estate,  resulting  in 
loss,  he  may  properly  be  charged  with  compound  interest. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Livingston  county;  the  Hon.  Franklin  Blades,  Judge,  pre- 
siding. 

Messrs.  Stevenson  &  Ewing,  and  Messrs.  Fifer  &  Phillips, 
for  the  appellants : 

A  guardian  is  a  trustee,  and  the  general  principles  relating 
to  trustees  are  applied  to  him.  2  Kent's  Com.  230,  231,  and 
notes ;   Newman  v.  Reed,  50  Ala.  297. 

If  a  trustee  acts  with  clue  diligence  in  the  discharge  of  his 
duty,  he  is  not  to  be  held  liable  for  injury  and  loss  accruing 
to  the  beneficiary.  Newman  v.  Reed,  50  Ala.  297 ;  Gould  v. 
Hayes,  19  id.  438;  Henderson  v.  Summers,  33  id.  438;  Ivey 
v.  Coleman,  42  id.  409. 

This  is  the  proper  rule  to  apply  to  guardians.  4  Bacon's 
Abr.  561. 

A  guardian  is  not  liable  for  an  error  in  judgment  in  making 
investments,  where  he  acts  in  good  faith,  and  is  reasonably 
prudent  under  the  circumstances.  Loivell  v.  Minott,  20  Pick. 
116;  Covington  v.  Leak  dt  Wall,  65  N.  C.  594;  State  ex  rel. 
v.  Munson,  68  id.  162. 

One  holding  trust  funds  must  put  them  out  at  interest. 
Newman  v.  Reed,  50  Ala.  297. 
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A  guardian  acting  in  good  faith  is  not  chargeable  with  loss, 
even  where  he  fails  to  exercise  the  highest  diligence.  Love 
v.  Logan,  69  N.  C.  70. 

The  guardian  may  change  personal  property  into  realty, 
or  realty  into  personal  property,  without  making  himself  re- 
sponsible, though  the  change  subsequently  proved  injurious. 
BonsalVs  case,  1  Kawle,  266  ;  Gelbaclis  appeal,  3  S.  &  E.  205 ; 
Boggs  v.  Adger,  4  Eich.  Eq.  408 ;  Lovell  v.  Minott,  20  Pick. 
116;  State  ex  rel.  v.  Munson,  68  N.  C.  162. 

If  the  guardian  or  trustee  does  an  act  without  applying  to 
the  court,  which,  if  asked,  would  have  been  given,  being  for 
the  benefit  of  all  concerned,  it  will  be  ratified  and  affirmed, 
or  held  of  the  same  validity  as  if  previously  ordered  by  the 
court.     Gay  v.  Lynch,  8  Gill,  404. 

Previous  approval  is  not  always  necessary.  Janett  v.  An- 
dreivs,  7  Bush,  311. 

The  county  court  having  refused  or  neglected  to  examine 
and  approve  of  the  securities,  ought  not  to  prejudice  the 
honest  and  faithful  conduct  of  the  guardian. 

Compound  interest  was  at  times  charged  by  the  English 
courts  to  guardians,  like  other  trustees,  but  only  in  cases  of 
willful  and  corrupt  misappropriation  of  the  trust  fund. 

Interest  was  not  allowed  at  common  law  unless  there  was 
an  express  contract  to  pay  interest.  Madison  County  v.  Bart- 
lett,  1  Scam.  69;  Sammes  v.  Clark,  13  111.  544;  Hltt  v.  Allen, 
id.  592. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  the  appellee : 
The  statute  made  it  the  guardian's  duty  to  invest  his  ward's 
money  in  real  estate  security,  to  be  approved  by  the  county 
court ;  and  this  is  mandatory,  as  a  further  protection  to  the 
funds  of  wards.  Having  failed  to  observe  this  duty,  the 
guardian  loaned  at  his  peril.  Not  having  discharged  his 
duties  faithfully,  he  was  entitled  to  no  compensation.  Bond 
v.  Lochcood,  33  111.  216. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  June  term,  1874,  of  the  county  court  of  McLean 
county,  William  E.  Hughes  was  appointed  guardian  of  Ellen 
Murray,  and  entered  into  bond  as  such,  with  John  F.  Humph- 
reys and  others  as  his  sureties.  While  acting  as  guardian, 
there  came  to  his  hands  the  sum  of  $8100  belonging  to  his 
ward,  a  considerable  portion  of  which  he  appears  to  have 
loaned  to  different  parties  upon  real  estate  security,  without 
the  approval  of  the  county  court,  and  the  security  thus  taken 
as  to  some  of  the  loans  has  since  turned  out  to  be  insufficient, 
whereby  a  loss  has  occurred.  In  July,  1878,  T.  C.  Kerrick 
succeeded  Hughes  as  guardian,  whereupon  the  latter  turned 
over  to  him  a  part  of  the  fund,  and  also  tendered  him  the 
balance  in  notes  and  mortgages  of  the  character  just  stated, 
but  Kerrick  declined  to  receive  them,  on  the  ground  they  were 
not  available,  and  that  the  loans  had  been  made  without  the 
authority  of  the  county  court.  Hughes  insisting  on  his  right 
to  turn  over  these  securities  in  discharge  of  his  liability  as 
guardian,  Kerrick  brought  an  action  in  the  McLean  circuit 
court,  against  him  and  his  sureties  on  his  guardian's  bond. 
The  cause  was  subsequently  removed  from  McLean  to  Liv- 
ingston county,  where  a  trial  was  had,  resulting  in  a  verdict 
in  favor  of  plaintiff  for  $3337.79,  which,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  Second  District,  and 
the  cause,  by  further  appeal,  is  brought  to  this  court. 

The  errors  of  law  complained  of,  arise  on  the  rulings  of 
the  trial  court.  That  court,  in  effect,  held  that  the  statute 
requiring  a  guardian  to  keep  his  ward's  money  at  interest, 
upon  good  security,  to  be  approved  by  the  county  court,  is 
mandatory,  and  that  a  loan  upon  real  estate  security  without 
such  approval  is  made  at  the  peril  of  the  guardian,  and  that 
in  such  case,  if  a  loss  occurs,  the  guardian  can  not  exonerate 
himself  by  showing  he  acted  in  good  faith,  or  that  the  security 
was  good  when  taken,  but  subsequently  became  insufficient  in 
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consequence  of  a  general  shrinkage  of  values.  The  court  in 
thus  holding  but  followed  the  express  rulings  of  this  court 
in  Mclntyre  v.  The  People,  use,  etc.  103  111.  142.  The  deci- 
sion in  that  case  was  reached  after  a  very  careful  consid- 
eration of  our  statute,  in  connection  with  the  common  law 
doctrines  relating  to  the  same  subject,  and  we  have  no  dispo- 
sition to  depart  from  or  in  any  manner  qualify  the  rule  as 
there  laid  down.  The  legislature,  in  adopting  our  statute 
requiring  the  approval  of  the  county  court  to  loans  made  by 
guardians  on  real  estate  security,  was  evidently  intending  to 
give  additional  protection  to  the  estates  of  infants,  and  this 
intention  on  the  part  of  the  legislature  can  only  be  given 
effect  by  holding  as  we  did  in  the  Mclntyre  case,  and  do  now, 
that  the  act  is  mandatory.  To  hold  otherwise  would  leave 
the  law  practically  as  it  was  before.  The  guardian,  under 
such  a  construction,  might  obtain  the  approval  of  the  county 
court  of  such  loans,  or  not,  just  as  he  saw  fit,  which  would 
make  the  statute  practically  a  dead  letter. 

It  is  also  objected  the  guardian  should  only  be  charged 
with  simple  interest.  We  do  not  think  so.  By  putting  out 
the  money  in  the  manner  he  did,  in  violation  of  an  express 
provision  of  the  statute,  he  placed  it  beyond  his  power  to 
make  it  bring  compound  interest,  as  it  otherwise  would  have 
done  if  properly  loaned.  This  violation  of  the  statute  was 
knowingly  done,  and  therefore  willfully  done ;  and  the  law  is 
well  settled  that  where  a  trustee  willfully  violates  a  duty  in 
respect  to  the  trust  estate,  resulting  in  loss,  he  may  properly 
be  charged  with  compound  interest. 

We  perceive  no  cause  to  disturb  the  judgment  of  the  court 

below,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walkek:  I  am  unable  to  concur  in  all  the 
doctrines  of  this  case.  I  think  it  is  in  some  respects  opposed 
to  the  case  of  Bond  v.  Lockwood,  33  111.  212. 
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Bobert  E.  Jenkins,  Assignee, 

v. 
The  International  Bank  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Fokmek  adjudication — identity  of  issues — necessity  therefor — and 
whether  such  identity  exists.  Where  precisely  the  same  issues  are  tendered 
in  two  different  suits,  and  litigated,  a  finding  as  to  any  such  issue  in  one  suit 
must  be  regarded  as  final  in  the  other,  and  such  issue  can  not  be  re-tried. 

2.  So  where  a  party  has  had  a  full  accounting  as  to  the  state  of  his  account 
with  another,  although  in  a  suit  involving  the  rights  of  others  as  well  as  his 
own,  and  a  balance  is  struck,  this  may  be  set  up  by  the  complainant,  in  another 
suit  by  a  supplemental  bill,  as  a  bar  to  a  cross-bill  seeking  another  statement 
of  the  same  account. 

3.  Same — in  the  particular  case.  A  bank  brought  suit  to  foreclose  a 
mortgage  given  to  secure  a  $10,000  note  which  W.  had  pledged  to  the  bank 
as  a  collateral  security  for  a  particular  loan,  but  under  a  special  agreement 
that  all  collaterals,  after  payment  of  the  particular  loans,  should  stand  as 
security  for  any  other  indebtedness  of  W.  to  the  bank,  and  a  subsequent 
purchaser  of  the  premises  mortgaged  to  secure  the  $10,000,  set  up  that  the 
note  of  $10,000  had  been  paid  before  he  bought,  and  the  question  then  arose 
as  to  how  much  W.  owed  the  bank  on  general  account,  for  which  this  note 
stood  pledged  at  the  time  of  the  purchase,  W.  being  a  party,  and  the  court 
found  there  was  due  the  bank  from  W.  $10,000:  Held,  that  in  a  subsequent 
suit  between  the  bank  and  W.,  or  his  assignee,  the  decree  in  the  prior  suit 
was  not  conclusive  on  the  bank  that  W.  owed  it  only  such  sum. 

4.  Same — effect  of  certain  stipulations  as  waiving  the  right  to  rely  upon 
a  prior  adjudication.  During  the*  progress  of  litigation  between  a  bank 
and  one  of  its  customers  and  its  debtor,  several  stipulations  were  made  as  to 
charges  to  be  made  against  the  bank  on  account  of  collaterals  taken  for  the 
surrender  of  certain  principal  notes,  providing  that  neither  party  should 
thereby  concede  any  rights:  Held,  such  stipulations  did  not  preclude  the 
bank  from  setting  up  in  defence  to  a  cross-bill  for  an  account,  a  former 
decree  stating  the  account  between  the  parties. 

5.  Same — error  in  prior  decree — its  effect.  The  rule  of  res  judicata  or 
estoppel  by  a  judgment  upon  the  same  point,  when  there  is  no  want  of  juris- 
diction, operates  equally  whether  the  judgment  be  erroneous  or  not.  A  decree 
complete  in  itself,  without  any  omission  to  be  supplied  to  make  it  effectual, 
however  erroneous,  may  be  set  up  in  bar  of  a  bill  seeking  to  re-litigate  the 
matters  therein  decided. 
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6.  Same — limitation — as  to  suit  in  which  an  assignee  in  bankruptcy  is 
a  party — effect  as  to  conclusiveness  of  prior  decree.  Section  5057  of  the 
Revised  Statutes  of  the  United  States,  providing  that  "no  suit,  either  at  law 
or  in  equity,  shall  be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest  touching  any  property  or 
rights  of  property  transferable  to  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action  accrued  for  or 
against  such  assignee,"  does  not  prevent  a  party  from  setting  up  a  former 
decree  between  him  and  the  bankrupt  in  bar  of  a  cross -bill  seeking  an  account 
of  the  same  identical  matters,  even  after  the  lapse  of  five  years  from  the  ad- 
judication in  bankruptcy;  and  when  such  defence  has  ripened  after  bill  filed, 
and  cross-bill  and  answers  thereto,  the  complainant  may  set  up  such  defence 
by  a  supplemental  bill. 

7.  Pledge — whether  affected  by  change  in  form,  or  evidence  of  debt. 
Where  collaterals  are  pledged  as  security  for  the  payment  of  the  pledgor's 
notes,  they  may  be  held  until  the  indebtedness  secured  is  paid.  If  the  notes 
are  merged  in  a  judgment  or  decree,  the  collaterals  will  stand  security  for 
the  payment  of  the  judgment  or  decree,  the  same  as  for  the  notes. 

8.  Accounting — of  a  re-adjustment  after  a  decree  settling  an  account — 
basis  of  a  new  accounting.  After  a  decree  finding  the  state  of  accounts 
between  a  bank  and  a  defendant,  rendered  in  a  suit  to  which  they  were 
parties,  on  another  bill  between  the  bank  and  defendant,  involving  other 
rights  and  affecting  other  parties,  a  stipulation  was  entered  into  by  the  de- 
fendant's assignee  in  bankruptcy  and  the  bank  and  three  other  persons,  that 
the  assignee  should  surrender  to  the  bank  and  the  other  three  persons  the 
collaterals  held  by  him  to  secure  the  payment  of  six  principal  notes  of  his 
assignor,  only  one  of  which  was  owned  by  the  bank,  and  the  other  five  were 
held  by  the  other  parties,  and  it  was  agreed  that  these  collaterals  should  be 
taken  in  satisfaction  of  the  six  principal  notes,  and  their  surrender  treated 
as  enforced  payment  of  the  latter  notes.  In  stating  the  account  subsequent 
to  the  date  of  the  prior  decree,  the  bank  was  charged  with  but  one  of  these 
six  notes:  Held,  no  error  not  to  charge  the  bank  with  all,  as  it  did  not  appear 
that  they  were  all  included  in  the  former  stated  account. 

9.  Same — sale  on  foreclosure — subsequent  reversal  of  the  decree — sub- 
sequent accounting  between  the  debtor  and  one  of  several  creditors  for 
whose  benefit  the  sale  was  made.  Where  real  estate  is  bid  in  at  a  foreclos- 
ure sale  by  one  for  the  benefit  of  the  several  creditors  in  interest,  and  the 
decree  under  which  the  sale  was  made  is  afterward  reversed,  and  it  further 
appears  that  no  title  passed  or  could  pass  by  such  sale,  on  a  subsequent 
accounting  by  one  of  the  creditors  for  whom  the  purchase  was  made  and  the 
debtor  owing  the  debt  in  the  decree,  there  is  no  error  in  refusing  to  charge 
such  creditor  with  his  share  of  the  price  at  which  the  property  was  sold. 

10.  Cross-bill — whether  necessary — as  to  matters  arising  after  issues 
formed.     In  respect  to  a  matter  of  defence  which  arises  after  the  cause  is  at 
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issue,  it  is  laid  down  that  the  defendant  can  not  avail  himself  of  the  defence 
by  plea  or  answer,  but  must  make  the  same  the  subject  of  a  cross-bill.  And 
so  when  the  complainant  would  assert  such  matter  of  defence  to  a  cross-bill, 
the  proper  mode  of  presenting  the  same  is  by  supplemental  bill. 

11.  Injunction— effect  of  appeal  or  writ  of  error,  as  to  a  continuation 
of  an  injunction.  Where  an  injunction  has  been  dissolved  on  final  hearing, 
an  appeal  or  writ  of  error  does  not  continue  the  injunction  in  force  unless 
so  ordered. 

12.  Trust  deed — sale  of  collaterals — omission  of  creditor  to  purchase — 
effect  on  trustee's  power  to  sell.  "Where  a  debtor  pledges  as  collateral  secu- 
rity certain  notes  of  his,  secured  by  deeds  of  trust,  to  secure  his  own  debt 
to  the  pledgee,  the  latter  or  his  assignee  may  have  a  foreclosure  of  the  trust 
deed  without  first  purchasing  such  collaterals  at  a  sale  made  of  them.  The 
source  of  the  trustee's  power  to  sell  is  the  trust  deeds,  and  does  not  depend 
upon  a  sale  of  the  notes  secured  after  they  are  pledged. 

13.  Same — concurrent  remedies  by  creditor  in  respect  to  the  collaterals 
secured  by  trust  deed.  A  creditor  holding  other  notes  as  collateral  security 
for  the  payment  of  his  note  has  three  remedies.  He  may  file  his  bill  to  have 
the  collaterals  sold  for  the  payment  of  the  principal  indebtedness,  or  he  may 
bring  suit  upon  the  collaterals  themselves,  or  collect  the  same  by  a  sale  of 
property  conveyed  in  trust  to  secure  them;  and  the  pursuit  of  either  of  these 
remedies  is  no  bar  to  another. 

14.  Same — sale  under  trust  deed  pending  suit  to  ascertain  indebtedness. 
Where  a  creditor  has  notes  of  his  debtor  pledged  as  collateral  security,  which 
are  secured  by  trust  deed  upon  real  estate,  he  may,  after  his  debt  matures 
and  the  collaterals  fall  due,  have  the  trust  property  in  the  trust  deed  sold, 
notwithstanding  the  pendency  of  a  suit  between  him  and  his  debtor  to  de- 
termine whether  the  indebtedness  had  not  been  paid.  But  the  trustee's  sale, 
pending  such  litigation,  is  subject  to  whatever  decree  may  be  rendered  therein. 
If  it  should  be  found  there  was  nothing  due  of  the  principal  indebtedness  for 
which  the  collaterals  were  pledged,  the  trustee's  sale  would  be  invalid. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding. 

A  bill  in  chancery  was  filed  February  17,  1875,  in  the 
Cook  county  circuit  court,  by  the  International  Bank,  against 
Samuel  J.  Walker  and  other  persons,  to  foreclose  and  sell  cer- 
tain collateral  securities  which  had  been  pledged  by  Walker 
to  the  bank  to  secure  the  payment  of  principal  notes  of  vari- 
ous dates  made  by  Walker  to  the  bank,  some  twenty-two  of 
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winch  were  still  held  by  it,  and  about  ten  others  transferred 
to  the  other  parties  to  the  suit.  The  prayer  of  the  bill  was, 
that  a  decree  might  be  entered  fixing  and  establishing  the 
amount  of  indebtedness  due  the  bank  from  Walker,  and  for 
a  sale  of  the  collaterals  so  pledged,  and  the  application  of 
the  proceeds  to  the  payment  of  such  indebtedness.  Walker 
answered,  alleging  that  a  large  amount  of  usurious  interest 
entered  into  and  formed  a  part  of  the  alleged  indebtedness, 
and  insisting  that  an  account  be  taken  between  the  parties, 
and  that  such  usurious  interest  be  applied  toward  the  satis- 
faction of  such  indebtedness,  and  that  the  collaterals  be  sur- 
rendered. Walker  also  filed  a  cross-bill  making  the  same 
allegations,  and  praying  for  an  account,  and  the  application  of 
such  usurious  interest,  and  for  a  surrender  of  the  collaterals. 
July  6,  1877,  the  circuit  court  made  an  interlocutory  decree 
in  the  cause,  which  denied  the  right  to  interpose  the  defence 
of  usury,  and  directed  an  account  to  be  taken  of  what  was 
due  on  the  principal  notes  held  by  the  bank,  excluding  the 
defence  of  usury  and  of  usurious  payments  of  interest.  In 
pursuance  of  an  account  taken  as  thus  directed,  dated  Janu- 
ary 15,  1S7S,  a  final  decree  wTas  entered  on  April  25,  1878, 
finding  the  amount  due  the  bank  from  Walker  on  the  notes 
held  by  it  to  be,  on  January  15,  1878,  $172,474,  and  direct- 
ing a  sale  of  the  collaterals  held  by  the  bank  to  satisfy  it. 
April  26,  1878,  Walker  went  into  bankruptcy,  and  July  31, 
1878,  Jenkins,  the  appellant,  received  the  deed  as  his  assignee 
in  bankruptcy.  The  decree  of  April  25,  1878,  was  by  this 
court,  at  its  March  term,  1S81,  in  Jenkins  v.  International 
Bank  et  al.  97  111.  568,  reversed,  on  the  ground  that  the  direc- 
tion to  the  master,  in  the  order  of  reference,  not  to  consider 
the  question  of  usurious  payments  of  interest  upon  any  of 
the  notes,  was  erroneous.  The  collaterals  so  sought  to  be 
sold  had  been  specifically  pledged  by  Walker  to  the  bank, — 
each  to  secure  a  particular  note.  The  bank  also  held  an 
agreement  from  Walker  that  each  of  the  collaterals,  though 
30—111  III. 
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specifically  pledged  as  security  for  a  specific  principal  note, 
should  also,  after  the  satisfaction  of  such  principal  note,  be 
held  as  security  for  Walker's  entire  indebtedness  to  the  bank, 
if  any.  surplus  remained  which  could  be  so  applied  after  the 
satisfaction  of  such  particular  note. 

On  March  11,  1874,  George  Wilshire  and  others  filed  their 
bill  of  complaint  against  the  International  Bank,  David  Frey, 
Samuel  J.  Walker,  and  others,  alleging  that  they  had  pur- 
chased of  Walker  certain  premises,  and  setting  out  that  Frey 
claimed  to  own  a  certain  mortgage  upon  the  same,  executed 
by  Walker  prior  to  their  purchase,  which  Frey  obtained  from 
the  bank,  but  that  there  was  nothing  due  upon  it,  and  praying 
that  the  same  might  be  surrendered  and  cancelled.  Frey  filed 
a  cross-bill,  setting  up  his  principal  note  and  the  collateral 
note  and  security  so  executed  by  Walker  to  the  bank,  alleg- 
ing that  he  had  bought  said  principal  note  of  the  bank  for 
full  value,  and  praying  for  the  foreclosure  of  the  mortgage 
and  sale  of  the  premises.  The  bank  also  filed  its  cross-bill 
against  Wilshire,  Frey,  Walker,  and  others,  setting  up  its 
general  collateral  agreement  above  referred  to,  alleging  its 
right,  by.  virtue  thereof,  to  any  surplus  that  might  remain 
after  the  satisfaction  of  the  indebtedness  so  due  to  Frey  on 
said  principal  note  which  had  been  sold  by  it  to  Frey,  not 
exceeding  the  amount  due  on  the  collateral  note.  The  said 
general  collateral  agreement  provided  that  the  bank  should 
have  the  benefit  of  said  surplus,  though  it  had  sold  such 
principal  note  to  a  third  party.  The  bank,  in  its  cross-bill, 
set  up  its  entire  indebtedness  so  due  to  it  from  Walker  in  the 
same  way  and  with  the  same  particularity  that  it  had  set  up 
the  same  in  the  bill  in  this  cause  now  under  consideration, 
alleging  that  the  notes  were  due  and  payable,  and  asking 
that  it  might  have  any  surplus  applied  to  the  payment  of 
such  indebtedness  after  the  satisfaction  of  the  amount  due 
to  Frey.  Walker  answered  that  cross-bill  in  the  same  way, 
and  alleging  the  same  facts  that  he  had  alleged  in  answer  to 
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the  bill  in  this  cause.  He  also  filed  a  cross-bill  therein,  set- 
ting up  the  same  facts  that  he  had  set  up  in  the  cross-bill 
filed  in.  this  cause,  and  prayed  for  an  account  between  him- 
self and  the  bank,  and  for  the  application  of  all  usurious 
interest  in  satisfaction  of  his  indebtedness  to  the  bank,  and 
for  a  return  of  the  bank's  collaterals,  just  as  he  had  done  in 
this  case  by  his  cross-bill. 

On  February  28,  1878,  a  decree  was  entered  in  the  Wil-. 
shire  suit,  finding  the  amount  due  from  Walker  to  the  bank 
to  be  the  sum  of  $172,474.  That  decree  stands  in  full  force 
and  effect,  and  over  five  years  have  elapsed  since  the  entry 
of  the  same.  The  case  at  bar  having  been  reclocketed  in  the 
circuit  court  after  the  reversal  of  the  first  decree,  on  Novem- 
ber 26,  1883,  by  leave  of  court  the  complainant,  the  Inter- 
national Bank,  filed  a  supplemental  bill,  setting  up  the  said 
proceedings,  pleadings  and  decree  in  the  Wilshire  suit  as  a 
former  adjudication,  and  in  bar  to  any  further  proceedings  by 
Jenkins,  assignee,  iov  an  account  under  his  cross-bill  herein, 
and  as  a  conclusive  adjudication  of  the  amount  due  the  bank 
upon  the  evidence  of  indebtedness  set  out  in  its  original  bill 
herein.  The  circuit  court  held  the  said  former  adjudication 
in  the  Wilshire  suit  a  bar  to  any  further  account  as  to  what 
was  then  due,  and  found  the  amount  due  upon  the  principal 
notes  set  out  in  the  bill  and  offered  in  evidence,  to  be  the  sum 
of  $172,474  on  January  15, 1878,  as  determined  by  the  decree 
in  the  Wilshire  suit.  After  the  allowance  of  subsequent  col- 
lections, the  court  found  the  amount  due  at  the  time  of  the 
decree  to  be  $143,630.22,  and  rendered  a  decree  for  a  sale  of 
the  collateral  securities  to  satisfy  said  sum.  This  decree  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and  the 
assignee  appeals  to  this  court. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Messrs.  Bosenthal  &  Pence,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  insisted  the  circuit  court  erred  in  holding  the  former 
adjudication  in  the  Wilshire  suit  a  bar  to  any  further  account 
as  to  what  was  in  issue  therein.  The  issues  tendered  by  the 
bank  to  Walker,  and  by  Walker  to  the  bank,  were  precisely  the 
same  in  that  suit  brought  by  Wilshire  as  they  are  in  the  case 
at  bar.  The  main  object  in  each  suit  was  and  is  to  ascer- 
tain the  amount  due  from  Walker  to  the  bank.  That  was  liti- 
gated and  determined  in  the  Wilshire  suit,  and  we  think  the 
sum  there  found  to  be  due  must  stand,  and  be  taken  as  the 
amount  then  due,  without  being  subject  to  be  overhauled  in 
this  present  suit.  As  was  said  in  Briscoe  v.  Lloyd,  64  111.  33, 
litigation  must  have  a  termination,  and  when  a  matter  has 
been  in  issue  and  the  parties  before  the  court,  and  an  oppor- 
tunity afforded  to  assert  their  rights,  they  must  be  held  con- 
cluded from  afterwards  litigating  them  in  another  proceeding. 
We  do  not  understand  appellant's  counsel  as  making  question 
that  the  decree  in  the  Wilshire  suit  would  not,  under  the  gen- 
eral rule,  be  a  bar  to  any  further  accounting,  or  be  binding  as 
to  the  amount  due,  upon  the  principle  of  res  judicata,  but  he 
seeks  to  avoid  the  effect  of  such  former  adjudication  by  the 
United  States  Statute  of  Limitations,  and  by  the  fact  that 
the  decree  in  the  Wilshire  suit  is  erroneous,  and,  as  alleged, 
unjust  and  inequitable. 

Section  5057  of  the  Kevised  Statutes  of  the  United  States 
provides,  that  "no  suit,  either  at  law  or  in  equity,  shall  be 
maintainable  in  any  court  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  adverse  interest  touching  any  prop- 
erty or  rights  of  property  transferable  to  or  vested  in  such 
assignee,  unless  brought  within  two  years  from  the  time  when 
the  cause  of  action  accrued  for  or  against  such  assignee." 
To  make  that  statute  applicable  this  view  is  presented :  that 
as  the  supplemental  bill  filed  in  this  cause  by  the  bank  on 
November  26,  1883,  setting  up  the  decree  in  the  Wilshire  suit, 
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prayed  that  it  might  be  taken  as  a  bar  to  any  further  pro- 
ceeding by  Jenkins  under  his  cross-bill  herein,  and  also  that 
it  might  be  taken  as  a  sufficient  adjudication  of  the  amount 
due  the  bank,  upon  the  evidence  of  indebtedness  set  out  in 
the  original  bill,  the  decree  was  used  in  the  court  below  for  a 
two-fold  purpose  :  First,  as  a  plea  in  bar  of  the  accounting ; 
and  second,  as  the  cause  of  action  in  a  supplemental  bill 
taking  the  place  of  the  cause  of  action  set  out  in  the  original 
bill.  It  is  this  latter  purpose,  and  the  relief  the  party  prays 
under  it,  which  it  is  claimed  entitles  the  assignee  to  set  up 
in  bar  of  that  'relief  the  statute.  The  decree  in  the  Wilshire 
case  having  been  rendered  February  28,  1878,  the  deed  to 
the  assignee  in  bankruptcy  made  July  31,  1878,  and  the  said 
supplemental  bill  having  been  filed  November  26,  1883,  it 
was  more  than  two  years  thereafter. 

We  do  not  appreciate  the  distinction  which  would  thus 
be  taken  in  respect  of  a  double  purpose  of  the  supplemental 
bill, — one  purpose,  as  a  plea  in  bar  of  the  accounting,  in 
which  regard  appellant's  counsel  says  he  does  not  apply  the 
statute  to  the  decree  as  res  judicata,  but  that  to  its  other  pur- 
pose, as  a  substantive  cause  of  action,  as  it  is  claimed  to  be, 
for  the  amount  found  clue  by  the  Wilshire  decree,  the  Statute 
of  Limitations  does  apply.  Although  the  supplemental  bill 
does  in  form  set  up  the  decree  in  the  Wilshire  suit  in  a  double 
aspect, — first,  as  in  bar  of  the  cross-bill  of  Walker,  and  any 
further  proceedings  under  it,  and  second,  that  such  decree 
may  be  declared  a  sufficient  adjudication  of  the  amount  due 
from  Walker  to  the  bank, — there  was  no  ground  for  any  such 
distinction.  The  bill  of  the  bank  prayed  for  establishing  the 
amount  of  indebtedness  due  the  bank  from  Walker,  and  an 
account  would  have  had  to  have  been  taken  under  that,  and 
Walker's  answer  setting  up  the  payment  of  usurious  interest. 
Walker's  cross-bill  did  pray  for  an  accounting,  but  the  cross- 
bill was  not  needed  for  that, — its  only  necessity  was  to  obtain 
the  affirmative  relief  of  having  surrender  of  the  collaterals 
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made  to  him.  The  barring  of  any  further  accounting  would 
necessarily  be  to  take  the  sum  found  by  the  Wilshire  decree 
to  be  the  amount  due ;  and  taking  the  Wilshire  decree  as 
fixing  the  amount  due,  would  necessarily  bar  any  further 
accounting  previous  thereto.  We  do  not  see  any  substantial 
distinction  between  the  debarring  of  any  further  accounting 
and  the  taking  of  the  Wilshire  decree  as  conclusive  of  the 
amount  due.  We  see  no  two-fold  purpose  in  reality  of  the 
supplemental  bill,  but  view  it  as  having  the  single  object  of 
setting  up  the  Wilshire  decree  as  a  former  adjudication  of  the 
subject  matter  of  the  present  suit.  We  regard  the  supple- 
mental bill  as  essentially  in  the  nature  of  a  plea  in  bar  to 
any  further  accounting  in  this  suit, — that  a  party  can  not  be 
called  upon  to  account  twice.  It  is  analogous  in  operation 
to  the  plea  of  a  former  adjudication  in  bar  of  a  pending  suit 
upon  the  same  subject.  With  respect  to  a  matter  of  defence 
which  arises  after  the  cause  is  at  issue,  it  is  laid  down  that 
the  defendant  can  not  avail  himself  of  the  defence  by  plea 
or  answer,  but  must  make  the  same  the  subject  of  a  cross- 
bill. (Story's  Equity  Pleading,  sec.  393.)  And  so  when  the 
complainant  in  a  bill  would  assert  such  matter  of  defence  to 
a  cross-bill,  the  proper  mode  we  take  to  be  by  a  supplemental 
bill. 

The  notes  of  Walker  to  the  bank  were  introduced  in  evi- 
dence here,  and  there  was  no  necessity  of  resort  to  the  Wil- 
shire decree  as  fixing  the  amount  clue  the  bank,  the  Wilshire 
decree  being  for  just  the  amount  of  the  notes.  But  it  is 
said  the  notes  were  merged  in  the  Wilshire  decree,  and  no 
longer  existed  as  a  cause  of  action, — that  the  only  cause  of 
action  afterward  was  upon  the  decree,  and  all  right  had  to  be 
asserted  upon  it  as  the  cause  of  action,  and  hence  the  neces- 
sity of  the  supplemental  bill  making  the  decree  the  cause  of 
action,  and  that  against  that,  as  the  cause  of  action,  the  stat- 
ute has  run.  We  do  not  consider  the  supplemental  bill  as 
introducing  a  new  cause  of  action.     The  indebtedness  is  the 
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same.  The  evidence  of  it  at  the  time  of  filing  the  original  bill 
in  this  case  consisted  in  notes  from  Walker  to  the  bank.  The 
notes  have  since,  as  said,  become  merged  in  the  Wilshire 
decree.  There  has  been,  then,  a  change  in  the  evidence  of 
the  indebtedness, — -from  notes  to  a  decree  upon  them ;  that  is 
all.  The  collaterals  sought  to  be  foreclosed  by  sale  of  them 
were  pledged  for  the  payment  of  the  indebtedness.  A  decree 
upon  the  notes,  and  the  running  of  the  Statute  of  Limitations 
against  the  decree,  is  not  any  payment  of  the  indebtedness. 
The  simple  effect  is,  that  the.  statute  is  a  bar  to  a  suit  upon 
the  decree.  The  collaterals  may  be  held  until  the  indebted- 
ness is  paid  according  to  the  terms  of  the  pledge.  We  do 
not  consider  that  there  has  been  any  new  suit  brought  upon 
the  decree,  but  that  there  is,  under  the  supplemental  bill, 
but  assertion  of  the  right  to  claim  the  benefit  of  the  Wilshire 
decree  as  res  judicata,  and  that' the  Statute  of  Limitations  set 
up  is  not  a  bar  to  that  right. 

It  is  next  asserted  that  the  Wiishire  decree  is  erroneous, 
inequitable  and  unjust  on  its  face,  and  under  the  circum- 
stances of  the  case  one  to  which  the  circuit  court  should  not 
have  given  effect.  There  was  error  in  the  Wilshire  decree. 
There  was  the  same  erroneous  order  of  reference  in  that  case 
directing  the  master  not  to  consider  the  question  of  payments 
of  usurious  interest  that  there  had  been  in  this  case,  and  for 
the  same  error  on  account  of  which  the  first  final  decree  in 
this  case,  of  April  25,  1878,  was  reversed  by  this  court,  the 
decree  in  the  Wilshire  case  was  subject  to  be  reversed;  but  it 
never  was  reversed.  The  rule  of  res  judicata  or  estoppel  by 
a  judgment  upon  the  same  point,  where  there  is  no  want  of 
jurisdiction,  has  operation  whether  the  judgment  be  errone- 
ous or  not.  Graceland  Cemetery  Co.  v.  The  People,  92  111. 
619  ;   Case  v.  Beauregard,  101  U.  S.  692. 

It  is  insisted  that  the  principle  which  was  applied  in  the 
cases  of  Wadhams  v.  Gay,  73  111.  415,  and  Gay  v.  Parpart, 
106  U.  S.  699,  as  to  a  court  of  equity  declining  to  interfere  to 
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supply  aid  for  the  enforcement  of  an  unjust  and  inequitable 
decree,  should  obtain  here  in  appellant's  favor.  The  princi- 
ple there  acted  on  was,  that  where  there  was  an  incomplete 
decree,  which  was  ineffective  for  want  of  the  provision  of  any 
means  for  its  execution,  and  a  court  of  equity  was  called  upon 
by  an  original  bill  to  supply  the  omission,  so  as  to  render 
the  decree  effective,  the  court  might  well  remain  passive, 
and  refuse  its  interposition  where  the  decree  was  unjust  and 
inequitable.  Here  the  Wilshire  decree  is  complete  of  itself, — 
entirely  capable  of  full  execution.  Nothing  is  sought  with 
respect  to  it  except  to  show  its  existence  as  a  decree,  and 
insist  upon  the  legal  effect  which  attaches  to  its  existence  as 
a  decree.  We  do  not  regard  the  case  as  at  all  coming  within 
the  principle  referred  to. 

There  were  pending  at  the  same  time  some  nine  of  these 
so-called  Walker  suits,  including  the  present  and  the  Wil- 
shire suit, — some  brought  by  the  International  Bank ;  and 
in  those  brought  by  others  the  bank  filed  cross-bills,  in  which, 
as  between  Samuel  J.  Walker, — he  being  a  party  defendant 
in  all  of  the  suits  to  the  bills  or  cross-bills  of  the  bank, — 
and  the  International  Bank,  (a  complainant  in  bills  or  cross- 
bills in  all  of  them,)  where  precisely  the  same  questions 
were  involved,  touching  the  same  identical  notes  given  in  the 
course  and  springing  out  of  the  moneyed  dealings  between 
them,  and  where  the  principal  question  in  each  of  them  was, 
did  Walker,  by  reason  of  these  moneyed  dealings,  owe  the 
bank  anything,  and  if  so,  how  much  ? — usury  in  these  deal- 
ings being  the  defence  set  up  by  Walker  in  all  the  suits. 
In  one  of  said  suits,  called  the  Brennock  suit,  there  was  a 
decree  which,  if  he  be  overruled  with  respect  to  the  Wilshire 
decree,  appellant's  counsel  claims  in  favor  of  appellant,  as 
having  determined  the  amount  due  to  the  bank  from  Walker 
on  the  notes  to  be  $10,000,  and  no  more;  and  as  this  decree 
was  the  last  finding  upon  the  matters  in  controversy,  it  is 
insisted  upon,  on  behalf  of  appellant,  as  being  conclusive  of 
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the  amount  due  from  Walker  to  the  bank.  That  bill  in  the 
Brennock  case  was  filed  by  the  International  Bank,  against 
John  Brennock  and  others,  the  bill  alleging  that  Walker  owed 
the  bank  on  a  promissory  note  for  $7500,  bearing  date  Sep- 
tember 26,  1870,  which  was  renewed  by  another  note  for  the 
same  amount,  dated  March  14,  1873 ;  that  to  secure  such 
indebtedness,  Walker,  on  September  26,  1870,  pledged  a  note 
of  $10,000,  which  was  secured  by  a  trust  deed  on  block  15, 
etc. ;  that  the  bank,  after  the  payment  of  the  principal  note, 
was  entitled  to  the  surplus,  not  exceeding  the  amount  due 
upon  such  collateral  note,  and  to  have  it  applied  on  the  other 
indebtedness  due  the  bank  from  Walker,  under  its  general 
collateral  agreement,  and  alleged  that  Walker  was  indebted 
to  the  bank  in  an  amount  far  exceeding  the  amount  due  upon 
said  $10,000  collateral  note;  but  the  bill  did  not  state  the 
exact  amount,  or  set  out  the  evidence  of  the  other  indebted- 
ness due  from  Walker  to  the  bank.  The  bill  also  alleged  that 
Brennock  claimed  title  to  said  block  15,  but  that  his  interest 
was  acquired  subsequent  to  the  pledge  to  the  bank.  Bren- 
nock's  answer  showed  that  he  acquired  title  January  1,  1S72, 
to  said  land,  and  claimed  that  the  security  held  by  the  bank 
would  not  be  effectual  for  any  indebtedness  of  Walker  to  the 
bank  which  was  created  subsequent  to  Brennock's  purchase. 
Walker  filed  a  cross-bill,  asking  for  an  account.  On  the  hear- 
ing, Walker's  cross-bill  was  dismissed  for  want  of  equity, -and 
the  court  confirmed  the  report  of  the  master,  which  report 
showed  that  on  January  15,  1878,  Walker  owed  the  bank 
$172,474,  which  is  the  same  that  the  Wilshire  decree  found ; 
and  then  the  decree  makes  the  special  finding,  "that  there 
was  due  the  bank  on  January  1,  1872,  and  has  been  due  it 
ever  since,  from  Samuel  J.  Walker,  an  amount  of  money  ex- 
ceeding the  amount  of  $10,000,  and  that  of  the  same  identi- 
cal indebtedness  existing  on  January  1,  1872,  for  which  the 
security  aforesaid  was  pledged,  there  is  now  due  the  sum  of 
$S532,  and  that  complainant  is  entitled  to  have  said  premises 
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above  described  sold,  and  the  proceeds  applied  in  satisfaction 
of  said  indebtedness  so  due  unto  it  on  January  1,  1872." 

It  will  thus  be  seen  that  the  entire  indebtedness  of  Walker 
to  the  bank  was  not  in  issue  in  that  case.  It  was  neither 
alleged  in  the  bill  nor  sought  by  the  bill  to  be  established, 
nor  did  the  decree  assume  to  fix  the  entire  indebtedness. 
The  object  sought  was  only  to  have  established  an  amount 
of  indebtedness  sufficient  to  absorb  the  collateral  of  $10,000, 
and  that  existing  at  a  particular  time, — January  1,  1872; 
and  so  the  bill  only  alleges  an  indebtedness,  in  excess  of 
$10,000,  and  the  decree  finds  only  an  indebtedness  to  an 
amount  exceeding  $10,000  on  January  1,  1872.  To  take 
that  decree  as  establishing  conclusively  the  amount  of  the 
entire  indebtedness  of  Walker  to  the  bank,  and  that  amount 
$10,000,  as  appellant's  counsel  would  construe  it,  would  be, 
as  appears  to  us,  a  manifest  perversion  of  the  character  of 
the  decree.  Had  the  court  undertaken  to  determine  the  ques- 
tion of  the  whole  indebtedness,  we  may  suppose  it  would  have 
found  it  to  have  been  $172,474  on  January  15,  1878,  as  the 
master's  report  found  it  to  be,  and  which  report  the  court 
had  confirmed. 

Various  objections  are  made  by  appellant's  counsel  to  the 
statement  of  account  made  by  the  court  subsequent  to  Janu- 
ary 25,  1878, — the  date  of  the  Wilshire  decree.  Pending 
this  suit,  the  assignee  and  the  adverse  parties  in  interest 
came  to  an  agreement  that  the  assignee  should  sell  and  they 
buy  several  of  these  collateral  securities,  and  the  considera- 
tion was  that  such  sale  should  be  in  full  satisfaction  of  the 
principal  notes  so  held  by  the  bank  and  others.  The  items 
of  the  account,  and  the  amounts  thereof,  since  January  15, 
1878,  claimed  by  either  side,  were  agreed  upon  by  them  or 
proved,  and  they  waived  a  reference  to  the  master  to  state 
such  account,  and  submitted,  respectively,  to  the  court  a 
statement  of  account,  each  excepting  to  several  items  pre- 
sented by  the  other.     Three  certain  stipulations  as  to  the 


Jenkins  v.  International  Bank  et  at.  475 

Opinion  of  the  Court. 

charges  to  be  made  against  the  bank  on  account  of  collat- 
erals taken  for  the  surrender  of  certain  principal  notes,  were 
introduced  in  evidence.  A  point  is  made  on  them,  that  they 
contemplate  a  new  account  should  be  taken,  and  the  bank 
should  thereby  be  precluded  from  insisting  upon  the  finding 
in  the  Wilshire  decree.  We  do  not  think  this  point  should 
be  sustained,  especially  in  view  of  the  statement  in  the  stipu- 
lation, "neither  party  intending  hereby  to  concede  any  matter 
other  than  that  by  the  surrender  of  the  claim  to  the  securities 
the  said  notes  are  paid." 

Question  is  made  as  to  the  effect  to  be  given  to  these  stipu- 
lations. The  first  stipulation  is  in  the  Bauer  suit,  of  elate 
January  12,  18 S3,  and  respects  six  principal  notes  and  their 
collaterals.  One  of  these  principal  notes  belonged  to  the 
bank,  and  the  other  five  to  Miller  &  Liebenstein,  and  Loeb- 
nitz.  The  stipulation  was  between  all  these  named  persons, 
the  bank,  and  the  assignee,  and  by  it  the  bank,  Miller,  Lie- 
benstein and  Loebnitz  accepted,  in  satisfaction  of  the  six 
principal  notes,  the  surrender  from  the  assignee  of  the  col- 
lateral securities  accompanying  the  notes.  In  the  account 
the  bank  is  charged  only  with  the  one  principal  note  which 
belonged  to  it,  whereas  it  is  insisted  the  bank  should  have 
been  charged  with  the  whole  six  notes.  We  can  not  see  how 
this  should  be,  unless  all  these  six  notes  entered  into  and 
formed  part  of  the  Wilshire  decree.  But  we  do  not  under- 
stand that  they  did.  The  Wilshire  decree  fixed  the  amount 
of  the  indebtedness  from  Walker  to  the  bank  on  January  15, 
1878.  These  notes  were  made  and  due  in  1873,  and  as  only 
one  of  them  belonged  to  the  bank,  it  having  sold  the  other 
five  to  the  persons  named,  we  suppose  that  decree  to  have 
embraced  only  that  one  of  the  notes  which  belonged  to  and 
was  due  the  bank.  We  must  suppose  the  other  persons  who 
held  the  other  five  notes,  cancelled  and  surrendered  them  to 
the  assignee  when  he  gave  up  to  them  the  collaterals.  Stress 
is  laid  upon  particular  words  which  are  used  in  other  parts 
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of  the  stipulation,  as,  that  the  surrender  of  the  collaterals 
should  be  "taken  as  if  enforced  cash  payments  of  the  face 
amounts  of  said  notes  had  been  made  of  each  of  them  by 
Samuel  J.  Walker,"  and  that  in  the  taking  of  the  account 
between  "Walker  and  the  bank"  in  any  suit  or  suits,  the  face 
amounts  should  be  charged,  if  otherwise  proper  to  be  allowed 
and  charged.  But  there  is  the  qualification,  "neither  party 
intending  hereby  to  concede  any  matter  other  than  that  by 
the  surrender  of  the  claim  to  the  securities  the  said  notes  are 
paid,  as  above  provided  for, "  so  that  it  seems  to  amount  to 
no  more  than  that  the  surrender  of  the  collaterals  paid  the 
notes. 

The  stipulation  dated  December  19,  1883,  only  deals  with 
two  principal  notes  which  belonged  to  Bauer,  and  he  takes 
the  collateral  securities  accompanying  them,  in  satisfaction 
of  the  notes.  It  is  objected  that  the  bank  should  have  been 
charged  with  these  two  no'tes.  The  same  remarks  are  appli- 
cable to  this  as  to  the  preceding  objection. 

In  one  of  these  several  WTalker  cases  before  spoken  of, — 
that  of  Bauer  v.  Walker  et  al.,  wherein  the  bank  was  a  party, 
— there  was  a  decree  in  favor  of  the  complainant,  and  a  sale 
had  under  it,  under  a  security  given  by  Walker,  of  lots  21  to 
36,  in  block  10,  Walker's  dock  addition,  and  the  property  was 
bought  in  at  the  master's  sale  by  one  Bosenberg,  for  the  use 
of  the  parties  in  interest,  under  the  decree,  for  $54,500,  the 
bank's  pro  rata  share  of  which  was  $21,232.82.  The  decree 
was  afterwards  reversed.  Appellant's  counsel  insists  the 
bank  should  have  been  charged  in  the  account  with  this  sum 
of  $21,232.82;  that  the  reversal  of  the  decree  did  not  make 
void  the  sale  which  had  been  made  under  it,  but  that  the  sale 
was  only  voidable  at  the  election  of  the  defendant ;  and  that 
further,  the  assignee  had  filed  a  bill  to  set  aside  that  sale, 
and  the  court  refused  to  do  so,  so  that  appellant  is  entitled 
to  demand  that  the  bank  should  account  for  what  it  realized 
by  that  sale.     It  does  appear  that  on  June  27,  1881,  after 
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the  reversal  of  the  decree  in  the  Bauer  case,  a  supplemental 
cross-bill  was  filed  in  the  cause  by  the  assignee,  to,  among 
other  things,  set  aside  the  sales  made  under  the  decree,  in- 
cluding that  of  lots  21  to  36,  in  block  10,  Walker's  dock 
addition,  and  to  set  aside  the  deed  made  by  Eli  Kinney  and 
wife,  vesting  the  title,  through  mesne  conveyances,  in  Loewen- 
thal,  and  to  have  the  deed  from  Walker  and  wife  to  Kinney, 
of  said  lots,  declared  a  mortgage,  and  that  the  court,  upon 
answers  filed  by  the  bank  and  others,  and  the  trial  of  the 
issues  thereby  made,  entered  a  decree  on  July  11,  18S2,  find- 
ing that  Walker,  being  seized  in  fee  of  the  lots,  conveyed 
them  to  Eli  Kinney ;  that  the  assignee  claimed  that  the  deeds, 
though  absolute  in  form,  were  intended  as  a  mortgage  secur- 
ity, as  to  which  the  court  made  no  finding ;  that  the  property, 
through  sundry  mesne  conveyances,  came  from  Kinney  to 
Louis  Kulm;  that  Kuhn,  on  November  16,  1880,  by  deed 
duly  recorded,  conveyed  the  lots  to  Berthold  Loewenthal ; 
that  the  title  so  acquired  by  him  was  vested  in  him  in  trust, 
for  himself,  and  the  bank,  Schoelkopf  and  Bauer ;  that  they 
were  innocent  purchasers  for  value,  without  notice ;  that  the 
assignee  did  not  commence  suit  within  two  years  from  the 
time  when  the  cause  of  action  accrued  to  him ;  that  he  was 
put  upon  inquiry  of  the  adverse  claim  of  Kinney  more  than 
two  years  before  commencing  the  suit ;  that  he  had  been 
guilty  of  negligence  in  bringing  the  suit,  and  that  he  is  now 
barred  of  any  suit  by  virtue  of  the  statute  of  the  United 
States  in  such  case  made  and  provided, — and  the  supple- 
mental cross-bill  was  dismissed  for  want  of  equity,  nothing 
being  said  as  to  the  sale  under  the  reversed  decree.  This 
decree  would  seem  to  be  an  adjudication  that  Walker  had  no 
title  to  the  property  at  the  time  of  the  sale  under  the  Bauer 
reversed  decree,  and  if  not,  the  bank  got  nothing  by  its  pur- 
chase at  the  sale,  and  there  would  be  no  equity  in  charging 
it  in  account  with  the  amount  of  that  sale.  But  appellees' 
counsel  insist  upon  nothing  more  than  that,  the  decree  being 


478  Jenkins  v.  International  Bank  et  al. 

Opinion  of  the  Court. 

reversed,  the  sale  became  void,  and  that  the  security  has 
never  been  foreclosed,  but  that  the  suit  is  still  pending  for 
that  purpose,  and  when  the  security  is  collected  the  bank  will 
be  charged.  The  filing  of  the  supplemental  cross-bill  by  the 
assignee  was  an  election  to  avoid  the  sale.  We  are  unable 
to  say  there  was  error  in  disallowing  this  item  of  account. 

As  regards  the  other  objections  to  the  account  stated,  it 
appears  that  prior  to  a  writ  of  error  being  sued  out  and  served 
in  this  case,  all  of  the  collaterals  described  in  the  objections 
were  sold  to  the  complainant,  the  bank.  On  June  28,  1881, 
the  assignee  filed  a  supplemental  cross-bill,  in  which  he  set  up 
the  reversal  of  the  decree,  elected  to  have  the  sales  set  aside, 
and  asked  for  a  decree  of  the  court  to  that  effect,  and  for  a 
surrender  of  the  collaterals  to  him  after  satisfaction  of  the 
indebtedness  due  the  bank,  on  accounting.  On  January  12, 
1884,  the  assignee,  by  leave  of  court,  dismissed  without  pre- 
judice his  supplemental  cross-bill  filed  in  1881,  as  to  all  the 
items  of  sale  except  the  Kohn  notes.  Two  principal  notes, 
each  for  $6000,  made  by  Walker  to  the  bank,  were  sold  by 
the  bank  to  H.  A.  Kohn  &  Bros.,  at  the  time  of  their  execu- 
tion. Walker  also  pledged  as  collateral  security  two  other 
notes,  of  $12,500  each,  executed  by  himself,  for  security  of 
which,  and  of  two  other  collateral  notes  made  by  him,  of 
$12,500  each,  (there  being  four  collateral  notes  in  all,)  Walker 
executed  his  trust  deed  to  Kogers,  trustee,  conveying  blocks 
84,  85,  and  the  north  half  of  blocks  91  and  92,  in  Canalport. 
The  two  collateral  notes  securing  the  two  principal  notes  of 
$6000  each,  sold  to  Kohn,  were  delivered  to  Kohn  by  the 
bank.  The  other  two  collateral  notes  were  pledged  with  the 
bank  as  a  general  collateral  for  any  and  all  indebtedness  clue 
or  to  become  due  the  bank  from  Walker, — which  latter  col- 
laterals were  sought  to  be  sold  under  the  bill  in  this  case. 
The  principal  notes  held  by  Kohn  being  due  and  not  paid,  he 
caused  advertisement  to  be  made  by  the  trustee,  Bogers,  for 
the  foreclosure  and  sale  of  the  premises  in  the  trust  deed 
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described.  Therefore,  in  1875,  Walker  filed  his  supplemental 
cross-bill,  and  obtained  an  injunction  stopping  that  sale. 
Upon  the  hearing,  in  1878,  Walker's  cross-bill  and  supple- 
mental cross-bill  were  dismissed  for  want  of  equity,  and  the 
temporary  injunction  which  had  been  granted  was  dissolved. 
The  writ  of  error  was  sued  out  by  Walker  from  the  Appellate 
Court  to  that  decree  on  June  18,  1S78,  but  there  is  nothing 
in  this  record  showing  when  such  writ  of  error  was  served. 
An  appeal  or  writ  of  error  does  not  continue  an  injunction  in 
force,  unless  so  ordered.  (Kev.  Stat.  1874,  p.  581,  sec.  21.) 
It  was  not  so  ordered  here,  and  the  injunction  was  not  con- 
tinued in  force.  The  decree  of  the  circuit  court  was  affirmed 
by  the  Appellate  Court,  and  a  writ  of  error  was  not  sued  out 
of  the  Supreme  Court,  in  this  case,  until  long  after  Septem- 
ber 19,  1878. 

On  September  19,  1878,  Sogers,  the  trustee,  at  the  request 
of  Kohn  and  the  bank,  again  advertised  said  blocks  84,  85, 
and  the  north  half  of  blocks  91  and  92,  for  sale,  and  sold  the 
same  to  Kohn  for  $14,786.50,  under  the  powers  in  said  trust 
deed.  The  Kohns  and  the  bank  being  both  interested  in  said 
security,  it  was  bought  in  by  Kohn  for  the  benefit  of  both, 
and  Kohn  and  the  bank  were  each  charged  with  one-half  of 
said  bid  at  the  sale.  In  this  account,  here,  the  bank  is 
charged  with  its  half, — $7393.25.  The  assignee  objected  to 
this,  and  called  for  an  accounting  of  what  the  collaterals  were 
held  as  security  for,  or  that  those  collaterals  should  be  ex- 
cepted and  the  bank  not  be  charged  therewith ;  and  the  claim 
is,  that  the  assignee  has  a  right  to  take  the  property  so  fore- 
closed and  bought  in  under  the  trust  deed,  upon  payment  of 
the  notes  secured, — that  the  foreclosure  by  sale  of  the  trustee, 
while  this  suit  was  pending,  was  illegal  and  void.  Although 
the  effect  of  the  sale  of  the  collaterals  under  the  decree  which 
has  been  reversed, — whether  the  sale  thereby  became  void  or 
only  voidable,  and  whether  or  not  it  has  been  disaffirmed  by 
the  assignee, — has  been  much  discussed  in  the  argument,  we 
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do  not  regard  that  a  practical  question  here,  which  need  be 
considered,  inasmuch  as  it  is  not  the  sum  which  the  collat- 
erals sold  for  at  the  trustee's  sale  under  the  decree,  which 
either  party  seeks  to  hate  brought  into  the  account,  and  the 
bank  charges  itself,  and  is  charged  in  the  account,  with  the 
amount  of  the  bid  at  the  trustee's  sale.  The  right  to  sell 
under  the  trust  deed  was  not  at  all  dependent  upon  any  pur- 
chase of  the  collaterals  upon  a  sale  made  of  them.  That  was 
mot  the  source  of  the  trustee's  power  to  sell.  His  power  came 
from  Walker  himself,  in  his  trust  deed.  In  making  the  sale 
under  the  trust  deed,  the  trustee  was  but  exercising  the  pre- 
cise authority  which  Walker  had  given  him  to  make  the  sale ; 
and  the  right  of  the  Kohns  and  the  bank  to  direct  the  trustee 
to  make  the  sale,  did  not  depend  upon  any  purchase  by  them 
of  the  collaterals,  but  it  came  from  the  pledge  .of  the  collat- 
erals by  Walker  with  the  bank.  He  pledged  them  for  the 
payment  of  his  indebtedness  to  the  bank,  and  the  bank  had 
the  right  to  enforce  their  collection  for  the  payment  of  such 
indebtedness. 

There  being  no  injunction  against  the  sale  by  the  trustee, 
and  no  irregularity  in  the  making  of  it  being  complained  of, 
and  the  principal  indebtedness  being  established,  we  do  not 
see  why  the  trustee's  sale  should  not  stand.  The  only  objec- 
tion to  it  is,  that  it  was  made  while  this  suit  was  pending. 
This  suit  sought  to  have  the  collaterals  sold  for  the  payment 
of  the  principal  indebtedness.  The  trustee's  sale  was  a  pro- 
ceeding to  collect  the  collaterals,  by  selling  under  a  trust 
deed  property  conveyed  to  secure  payment  of  the  collaterals. 
These  were  two  independent  remedies  for  enforcing  payment 
of  the  principal  indebtedness.  There  was  still  another  rem- 
edy which  was  open, — to  bring  suit  upon  the  collaterals  to 
enforce  their  collection.  These  were  but  different  remedies, 
and  it  is  not  perceived  why  the  pursuing  of  either  one  should 
be  a  bar  to  the  pursuit  of  the  others.  There  is  a  propriety 
that  such  a  suit  as  this,  for  a  sale  of  the  collaterals,  should 
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not  be  held  to  stay  the  collecting  of  them,  as  through  delay 
of  their  collection  until  the  end  of  the  suit  the  collaterals 
might  become  impaired  or  worthless.  The  trustee's  sale  dur- 
ing the  pendency  of  the  suit  was,  of  course,  subject  to  what- 
ever decree  might  be  rendered  therein.  Had  the  decree  found 
that  there  was  nothing  due  of  the  principal  indebtedness  for 
which  the  collaterals  were  pledged,  then  the  trustee's  sale 
would  have  been  invalid,  and  have  gone  for  naught ;  but  the 
whole  principal  indebtedness  being  established  by  the  decree 
to  be  due  and  unpaid,  we  do  not  regard  the  pendency  of  this 
suit  as  affecting  the  trustee's  sale. 

A  consideration  of  the  many  exceptions  to  the  account, 
and  all  that  has  been  urged  in  their  support,  has  not  made 
it  satisfactorily  appear  to  us  that  there  is  any  error  in  the 
account. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Allwood 

v. 

Alexander  Cowen  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Taxation — as  to  credits — deduction  of  indebtedness — the  statutory 
provision.  A  person  not  a  banker,  broker  or  stock-jobber,  is  entitled,  under 
section  27  of  the  Kevenue  act,  to  deduct  from  his  credits  for  each  year  the 
amount  of  bona  fide  debts  owing  by  him  for  the  same  years,  respectively; 
and  it  is  only  the  balance  of  the  credits  that  is  subject  to  taxation. 

2.  Same — assessor's  finding  as  to  amount  of  credits — how  far  conclu- 
sive. The  acts  of  an  assessor  in  ascertaining  and  determining  the  amount 
of  credits  of  a  party  for  a  given  year,  and  the  amount  of  bona  fide  debts  to 
be  deducted  therefrom,  are  in  the  nature  of  judicial  acts,  and  are  not  subject 
to  review  by  his  successor,  although  decided  ever  so  erroneously.  No  power 
is  given  to  his  successor,  whether  it  be  himself  or  another,  to  correct  or  in 
any  manner  revise  his  judgment  in  such  matters;  nor  has  an  assessor  in  a 
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subsequent  year  any  authority  to  raise  the  assessed  value  of  any  article  of 
personal  property  which  has  been  once  fixed  for  a  former  year. 

3.  Same — as  to  omitted  property — of  its  assessment  in  subsequent  year — 
distinguished  from  a  revision  of  a  prior  assessment  as  to  valuation.  The 
provisions  of  section  276  of  the  Revenue  act,  that  if  any  real  or  personal 
property  shall  be  omitted  in  the  assessment  of  any  year  or  number  of  years, 
when  discovered  it  shall  be  listed  and  assessed,  etc.,  applies  only  to  cases 
where  the  owner  omits  to  list  the  whole  number  of  articles  of  personal  prop- 
erty,— as,  for  instance,  the  whole  number  of  horses  he  may  own, — in  which 
case  the  specific  articles  omitted  may,  when  "discovered,"  be  assessed,  etc. 
Such  section  has  no  application  to  the  case  of  credits,  so  as  to  enable  one 
assessor  to  go  back  and  increase  the  amount  found  by  his  predecessors. 

4.  Injunction — to  restrain  collection  of  taxes — upon  what  grounds. 
A  court  of  equity  has  jurisdiction  to  enjoin  the  collection  of  a  tax  when  it 
is  levied  without  authority  of  law,  or  when  the  property  assessed  is  not  sub- 
ject to  taxation.  Where  an  assessor,  in  assessing  a  party's  personal  property 
and  credits,  went  back  three  years,  and  raised  the  amount  of  his  credits  for 
those  years  $7000,  which  was  entered  on  the  books,  and  assessed  against  the 
party  as  for  such  prior  years,  it  was  held,  that  such  assessment  for  the  prior 
years  was  without  authority  of  law,  and  that  a  court  of  equity  would  enjoin 
the  collection  of  the  tax  on  such  assessment. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
David  McCulloch,  Judge,  presiding. 

Messrs.  Jack  &  Moore,  for  the  appellant : 

The  right  of  an  assessor  to  charge  up  a  tax-payer  for  omit- 
ted personal  property,  does  not  exist,  under  section  276  of  the 
Kevenue  law,  without  notice  of  the  increase  of  his  assessment. 
It  certainly  could  not  be  intended  to  confer  upon  an  assessor, 
years  after  an  assessment,  the  power  to  go  over  the  matter 
again  and  again,  and  increase  the  same  at  his  pleasure. 

An  assessor  is  a  judicial  officer,  and  must  settle  questions 
of  fact  as  a  judge.     Chemung  v.  Elmira,  53  N.  Y.  49. 

Section  276  of  the  Eevenue  act  does  not  authorize  the 
assessor  to  bring  up  and  add  anything  whatever  under  the 
particular  item  of  "credits,"  when  an  assessment  had  been 
made  upon  credits  during  the  former  years. 

Our  statute  provides  a  schedule  under  which  every  taxable 
item  shall  appear  by  itself,  and  it  has  been  held  that  in  such 
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a  case  each  article  must,  on  the  face  of  the  list,  be  so  de- 
scribed as  to  appear  to  be  taxable.  (Adam  v.  Litchfield,  10 
Conn.  127.)  These  are  all  susceptible  of  specification  and 
identification  except  the  item  of  "credits."  This  differs  radi- 
cally from  all  the  others  in  that  it  does  not  comprise  a  spe- 
cific article,  nor  even  a  class  of  specific  articles,  but  only 
an  excess  or  net  balance.  The  law  nowhere  authorizes  an 
assessor  to  assess  a  promissory  note,  as  such,  nor  even  choses 
in  action  or  debts,  as  a  class,  but  permits  the  tax-payer  to 
deduct  from  the  sum  of  the  choses  in  action  or  debts  due 
him  all  debts  bona -fide  owing  by  him,  and  taxes  only  the 
residue. 

The  term  "credits"  means  the  excess  of  the  sum  of  all 
legal  claims  and  demands,  whether  for  money  or  other  valu- 
able thing,  or  for  labor  or  services  due  or  to  become  due, 
over  and  above  the  party's  just  debts.  Payne  v.  Watterson, 
37  Ohio  St.  123. 

An  assessor  has  no  power  to  change  the  valuations  of  any 
property  assessed  for  a  former  year.  Lehman  v.  Robinson, 
50  Ala.  219;  Sudivith  v.  Brlttain,  76  N.  C.  458. 

When  a  tax-payer  may  contest  a  tax  at  once,  and  when  he 
must  first  apply  to  the  proper  officers  and  boards  for  relief, 
see  Cooley  on  Taxation,  528. 

When  a  tax  is  levied  without  warrant  of  law,  equity  will 
restrain  its  collection  at  the  suit  of  the  tax-payer.  Kimball  v. 
Merchants'  Loan  and  Trust  Co.  89  111.  611 ;  Vieley  v.  Thomp- 
son, 44  id.  13  ;  Drake  v.  Phillips,  40  id.  388  ;  Lemont  v.  Singer 
&  Talcott  Stone  Co.  98  id.  94;  Felsenthal  v.  Johnson,  104 
id.  21. 

Messrs.  Stevens,  Lee  &  Horton,  for  the  appellees,  con- 
tended that  the  property  was  subject  to  taxation,  and  was 
not  unfairly  done,  or  done  with  any  improper  motives  or  pur- 
poses. Allwood  failed  to  show  he  did  not  own  the  rights  and 
credits  assessed  to  him.     The  burden  of  showing  injustice 
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should  rest  on  the  tax-payer.     Railway  Co.  v.  Johnson,  108 
111.  11 ;  Felsenthal  v.  Johnson,  104  id.  21. 

Chancery  has  no  jurisdiction,  for  the  reason  that  the  stat- 
ute afforded  ample  remedy  to  any  one  feeling  aggrieved  by  his 
assessment. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Thomas  Allwood, 
against  Alexander  Cowen  and  others,  to  enjoin  a  tax  levied 
on  credits  alleged  to  belong  to  him,  and  that  are  charged  to 
have  been  omitted  from  the  assessments  made  against  him  for 
the  years  1877, 1878  and  1879,  which  assessments  he  charged 
were  made  without  authority  of  law,  and  are  therefore  void. 
Counsel  for  the  respective  parties  agree  in  the  statement  of 
facts,  and  the  decision  involves  only  the  construction  of  a 
number  of  sections  of  the  Eevenue  act  now  in  force. 

Section  276  of  the  Eevenue  act,  (Eev.  Stat.  1874,)  and 
which  is  the  same  as  that  now  in  force,  provides  that  if  any 
real  or  personal  property  shall  be  omitted  in  the  assessment  of 
any  year  or  number  of  years,  when  discovered  shall  be  listed 
and  assessed  by  the  assessor,  and  placed  on  the  assessment 
and  tax  books.  It  was  under  this  section  of  the  statute  the 
assessor  of  the  town  of  Princeville,  in  which  complainant 
resides,  undertook  to  assess  complainant  for  past  years  on 
credits  which  he  insisted  had  been  "discovered"  to  have  been 
omitted  in  former  assessments.  It  is  made  to  appear  com- 
plainant was  assessed  on  his  credits  for  the  years  1877,  1878 
and  1879,  and  had  paid  all  taxes  so  assessed  and  levied  for 
those  several  years.  In  1880,  the  assessor,  under  the  assump- 
tion he  had  discovered  credits  belonging  to  complainant  that 
had  been  omitted  in  ascertaining  the  amount  of  credits  upon 
which  complainant  was  liable  to  be  assessed  for  the  past  years 
named,  determined  the  amount  he  believed  to  have  been  omit- 
ted for  each  year,  aggregating  the  sum  of  about  $7000,  and 
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assessed  and  placed  the  same  on  the  assessment  and  tax 
books  for  the  year  1880,  against  complainant,  with  the  amount 
of  credits  assessed  against  him  for  the  latter  year.  This,  it 
is  thought,  is  without  any  warrant  or  authority  of  law.  Most 
articles  of  personal  property  are  required  by  section  25  to 
be  listed  and  assessed  by  the  number  of  the  articles  owned 
by  the  party  to  be  assessed, — as,  for  instance,  the  number  of 
horses,  cattle,  hogs,  wagons,  watches,  clocks,  etc., — the  num- 
ber of  each  to  be  separately  stated  by  the  owner  when  listing 
the  same.  But  credits  are  not  assessed  in  that  way.  The 
whole  amount  is  ascertained,  and  from  that  amount  the 
amount  of  bona  fide  debts  owing  by  such  person  may  be  de- 
ducted, and  it  is  only  the  balance  that  is  subject  to  taxation. 
In  this  case  complainant  is  not  a  banker,  broker  or  stock- 
jobber, and  he  was  entitled,  under  the  27th  section  of  the 
Kevenue  act,  to  deduct  from  the  amount  of  his  credits  for  the 
years  1877,  1878  and  1879,  the  amount  of  bona  fide  debts 
owing  by  him  for  the  respective  years.  So  far  as  the  assessor 
exercised  his  judgment  in  ascertaining  such  facts,  under  the 
statute  his  acts  are  in  the  nature  of  judicial  acts,  and  are 
not  subject  to  review  by  his  successor,  whether  decided  ever 
so  erroneously.  Ascertaining  the  amount  of  credits  after 
deducting  bona  fide  debts  owing  by  the  party  to  be  assessed, 
involves,  in  some  degree  at  least,  judgment  and  determina- 
tion on  the  part  of  the  assessor  acting.  No  power  is  given 
by  statute  to  his  successor,  whether  he  is  his  own  successor 
or  not,  to  correct  or  in  any  manner  revise  the  judgment  of 
his  predecessor  in  such  matters. 

It  is  apprehended  section  276  has  no  application  to  such 
cases.  It  applies  only  to  cases  where  the  owner  omits  to  list 
the  whole  number  of  articles  of  personal  property, — as,  for 
instance,  the  whole  number  of  horses  he  may  own, — the  spe- 
cific articles  omitted  may,  when  "discovered,"  be  assessed  and 
placed  on  the  assessment  and  tax  books  for  any  subsequent 
year.     But  credits  are  not  assessed  by  items,  and  to  discover 
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what  items,  if  any,  were  omitted  in  ascertaining  the  amount 
of  credits  assessed  in  any  previous  year,  would  require  inves- 
tigation, and  that  implies  the  power  of  the  acting  assessor  to 
review  the  acts  of  his  predecessor  in  such  matters, — a  power 
which  does  not  exist,  by  statute  or  otherwise.  What  was  done 
by  the  assessor  in  this  case  was  not  assessing  specific  articles 
of  personal  property  that  were  discovered  to  have  been  omit- 
ted in  former  years,  but  it  was  simply  raising  the  amounts  of 
credits  after  deducting  bona  fide  debts,  as  the  same  were  de- 
termined in  former  years.  Certainly  the  statute  has  given 
the  assessor  no  authority,  in  a  subsequent  year,  to  raise  the 
assessed  value  of  any  article  of  personal  property  which  had 
been  once  fixed  in  a  former  year.  Nor  has  the  statute  con- 
ferred any  authority  on  an  assessor  to  raise  or  increase  the 
amount  of  credits  liable  to  taxation  after  the  same  has  been 
ascertained  in  a  former  year  by  his  predecessor,  and  the  action 
of  the  assessor  in  this  case  was  without  authority  of  law. 

No  doubt  is  entertained  as  to  the  jurisdiction  of  a  court 
of  equity  to  afford  the  relief  sought  by  the  bill  in  this  case. 
This  court  has  had  frequent  occasion  to  declare  that  chancery 
has  jurisdiction  to  enjoin  the  collection  of  a  tax  when  it  is 
levied  without  authority  of  law,  or  where  the  property  assessed 
is  not  subject  to  taxation.  The  cases  in  this  court  that  de- 
clare this  doctrine  are  numerous  and  consistent.  It  will  be 
necessary  to  cite  but  few  of  them :  Kimball  v.  Merchants' 
Loan  and  Trust  Co.  89  111.  611 ;  Searing  v.  Heavysides,  106 
id.  85.  In  the  case  being  considered  the  tax  assessed  against 
complainant  was  wholly  without  authority  of  law,  and  there- 
fore comes  within  the  class  of  cases  where  the  court  has  uni- 
formly entertained  jurisdiction  to  afford  relief,  otherwise  great 
injustice  might  be  done. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

cause  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Decree  reversed. 
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Daniel  E.  Brant 

v. 

Benjamin  E.  Gallup  et  al. 

Filed  at  Ottawa  January  22,  1885. 

1.  Appeal — as  to  the  amount  involved — on  agreement  to  keep  property 
insured.  In  an  action  for  an  alleged  breach  of  an  agreement  to  keep  insured 
a  building  of  the  insurable  value  of  $125,000,  which  was  burned,  and  whereby 
the  owner  lost  that  sum,  where  the  evidence  in  the  record  showed  the  value  of 
the  property,  it  was  held,  that  an  appeal  would  lie  to  this  court  from  the  final 
judgment  of  the  Appellate  Court  affirming  a  judgment  for  the  defendants. 

2.  Same — how  to  determine  as  to  the  amount  involved.  In  an  action  to 
recover  damages  from  the  breach  of  a  contract  to  insure  and  keep  insured 
a  theatre  building,  during  the  life  of  a  mortgage  given  on  the  same  by  the 
owner,  the  Appellate  Court  affirmed  the  judgment  for  the  defendants.  On 
application  by  the  plaintiff  for  an  appeal,  a  motion  was  made  for  a  certificate 
of  that  court  finding  the  amount  involved,  and  the  plaintiff,  in  support  of  his 
motion,  filed  his  affidavit  stating  that  his  claim  was  for  $125,000,  for  the 
breach  of  the  agreement  to  insure:  Held,  that  this  court  might  look  to  such 
affidavit  as  showing  the  amount  in  controversy,  as  well  as  to  other  evidence 
appearing  in  the  record  as  to  the  value  of  the  property. 

3.  Evidence — matters  explanatory  of  letters  given  in  evidence.  Where 
a  party's  letters  to  one  not  a  party  to  the  suit,  are  given  in  evidence  against 
him,  to  disprove  the  existence  of  the  contract  claimed  by  him,  he  may  show 
the  circumstances  under  which  they  were  written,  but  he  can  not  testify, 
generally,  as  to  his  intentions  or  purpose  in  writing  them,  and  thereby  avoid 
their  effect  as  a  statement  or  declaration  of  the  facts  contained  in  them. 

4.  Pleading  and  evidence— proof  as  to  matters  alleged  as  induce- 
ment to  the  making  of  a  contract.  Where  a  plaintiff,  in  his  declaration, 
alleges  the  making  of  a  mortgage  by  him  to  secure  a  loan,  with  an  insurance 
clause,  as  inducement  to  the  making  of  a  contract  with  the  agents  of  the 
mortgagor  to  insure  the  property,  such  inducement  must  be  proved  as  alleged. 

5.  Same — generally,  proof  must  establish  contract  declared  on.  If  the 
evidence  fails  to  establish  the  contract  declared  on,  the  plaintiff  can  not 
recover;  and  there  is  no  error  in  so  instructing  the  jury. 

6.  Error  will  not  always  reverse — as  to  the  giving  of  instructions. 
Although  some  of  the  instructions  given  on  the  trial  of  a  cause  may  be  irrele- 
vant to  the  issues  involved,  and  others  may  not  be  precisely  accurate,  yet  if 
they  are  not  such  as  to  mislead  the  jury  to  the  injury  of  the  other  party,  this 
court  will  not  reverse  the  judgment  for  that  cause  alone. 
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7.  Same — irrelevancy  of  instruction — and  as  containing  a  mere  abstract 
proposition  of  law.  In  an  action  by  the  owner  of  a  building  which  had  been 
destroyed  by  fire,  against  certain  loan  agents,  to  recover  damages  for  a  breach 
of  a  contract  on  their  part  to  insure  the  building,  a  mortgage  on  the  premises 
securing  the  loan  providing  he  should  keep  the  property  insured,  the  court 
instructed  the  jury  that  any  unwritten  agreement  made  at  the  time  of  the 
execution  of  the  mortgage,  or  just  preceding,  between  the  owner  and  the 
mortgagee,  or  the  owner  and  the  agents,  that  the  mortgagee  would  himself 
keep  the  property  insured,  was  inconsistent  with  the  clause  in  the  mortgage, 
and  would  have  been  unavailable  as  a  defence  to  a  suit  to  foreclose  the  mort- 
gage, and  that  no  benefit  could  accrue  to  the  owner  from  such  a  pretended 
agreement:  Held,  that  the  matters  stated  in  the  instruction,  except  the  last 
clause,  were  wholly  foreign  to  every  issue  in  the  case,  but  being  a  mere  ab- 
stract proposition,  could  not  have  misled  the  jury. 

8.  Instructions — reforming  instructions  which  are  objectionable  as 
to  matters  of  form.  Where  a  party  asked,  and  the  court  gave,  twenty-five 
instructions,  some  of  them  lengthy,  and  some  in  whole  or  in  part  repetitions, 
and  others  irrelevant  and  obscure,  it  was  held,  that  it  would  have  been  proper 
if  the  court  had  reconstructed  them,  so  as  to  free  them  from  redundancy, 
verbiage,  and  all  foreign  matter,  and  reduced  them  to  a  few  clear  and  per- 
spicuous legal  propositions  upon  which  the  case  turned.  Proper  practice 
would  require  the  court  to  refuse  all  but  one  instruction,  when  the}'  repeat 
the  same  proposition, 

9.  Contract — what  will  amount  to  a  contract — expression  of  an  opinion 
by  one  sought  to  be  held  liable.  The  mere  expression  of  an  opinion  by  one 
of  two  loan  agents  effecting  a  loan  on  mortgage  security,  as  to  the  meaning 
of  an  insurance  clause  in  the  mortgage, — as,  that  it  required  them  or  their 
principal,  the  mortgagor,  to  effect  an  insurance, — can  not  operate  to  render 
such  agents  liable  for  a  failure  to  insure  the  property.  That  can  be  done 
only  by  an  agreement  to  insure  entered  into  between  the  parties,  and  under- 
stood and  intended  by  them  to  be  binding. 

10.  Same— effect  of  an  assurance  of  a  loan  agent  as  to  the  meaning  of 
a  clause  in  a  mortgage  relating  to  insurance  of  the  premises— as  creating 
a  contract.  Where  a  party  gives  a  mortgage  for  a  loan,  containing  a  clause 
requiring  him  to  keep  the  buildings  insured,  the  assurance  of  the  loan  agents 
to  him  that  such  clause  required  the  mortgagee,  or  the  loan  agents,  as  the 
ao-ents  of  the  latter,  to  effect  the  insurance  for  him,  will  not  constitute  a  con- 
tract between  the  mortgagor  and  the  agents,  for  them  to  effect  the  insurance; 
and  in  an  action  by  the  mortgagor,  after  a  loss  by  fire,  against  the  agents,  to 
recover  for  a  breach  of  an  alleged  contract  to  insure  for  the  plaintiff,  it  is  not 
error  to  instruct  the  jury  that  such  an  agreement  is  inconsistent  with  the 
insurance  clause  in  the  mortgage,  and  constituted  no  defence  to  a  foreclosure 
of  the  mortgage.     Such  instruction  is  simply  irrelevant. 
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11.  Same — effect  of  verbal  agreement  which  is  inconsistent  with  written 
contract.  Where  a  party  gives  a  mortgage  to  secure  a  loan,  in  which  he 
covenants  to  keep  the  property  insured,  a  verbal  contract  entered  into  at  the 
same  time  with  the  agents  effecting  the  loan,  to  keep  the  property  insured  for 
the  mortgagor,  is  not  inconsistent  with  the  insurance  clause  in  the  mortgage. 
But  an  agreement  that  the  mortgagee  or  his  agents  will  perform  the  duty 
imposed  by  the  covenant  on  the  mortgagor,  would  be  inconsistent  with  the 
covenant,  and  not  binding.  A  mere  verbal  agreement  or  understanding  can 
not  change  or  abrogate  a  party's  covenant  by  deed. 

12.  Same— -duly  of  party  to  supply  omission  of  performance  by  another, 
to  avoid  loss  from  such  omission.  A  party  is  not  entitled  to  recover  dam- 
ages for  a  breach  of  a  contract  which  he  might  have  prevented,  after  knowl- 
edge of  the  breach,  with  time  and  opportunity  to  provide  against  the  same. 
So  if  a  party  has  employed  another  to  effect  an  insurance  upon  his  property, 
and  has  notice  of  the  neglect  to  do  so  by  his  agent  in  ample  time  to  procure 
the  insurance  himself,  and  neglects  to  do  so,  he  can  not  recover  for  a  loss  he 
may  sustain  by  reason  of  such  neglect. 

13.  Same — waiver  by  accepting  partial  performance.  If  a  party  em- 
ploys another  as  his  agent  to  procure  an  insurance  upon  his  property,  and 
the  latter  directs  an  insurance  agent  to  issue  a  policy,  and  when  called  on 
the  owner  pays  the  premium,  and  makes  no  objection  to  the  amount  of  the 
insurance,  and  does  not  order  a  further  insurance  for  a  greater  sum,  it  will 
be  taken  that  the  amount  his  agent  ordered  is  satisfactory  to  him,  and  he  can 
not  recover  of  his  agent  for  a  failure  to  insure  him  in  a  larger  amount. 

14.  Same — acts  constituting  a  release  from  performance.  Where  one 
employed  to  procure  an  insurance  on  the  property  of  another  during  the 
existence  of  a  mortgage  thereon,  fails  to  perform  his  contract  for  certain  years, 
and  the  owner  assumes  that  duty  himself  for  those  years,  he  will  absolve  the 
other  party  from  his  duty  under  the  contract,  and  waive  its  performance. 

15.  Measuee  of  damages — breach  of  contract  to  keep  property  in- 
sured— when  no  actual  loss  occurred.  Where  a  person  is  employed  to  insure 
buildings  for  another*during  the  time  a  mortgage  had  to  run,  being  five  years, 
and  neglected  to  do  so  for  a  given  year,  in  which  no  loss  occurred,  an  action 
lies  for  the  breach,  but  no  more  than  nominal  damages  are  recoverable,  as  no 
actual  injury  is  sustained  by  such  breach. 

16.  Limitation — for  breach  of  a  parol  contract  to  procure  insurance. 
Where  a  party  agrees  with  the  owner  of  a  lot  to  keep  the  buildings  thereon 
insured  for  five  years,  and  neglects  to  do  so,  no  recovery  can  be  had  for  the 
breach  after  five  years  have  elapsed, 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of 
Cook  county;  the  Hon,  M,  F,  Tuley,  Judge,  presiding. 
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Statement  of  the  case. 

This  was  an  action  on  the  case,  brought  on  the  6th  day 
of  October,  1876,  by  Daniel  K.  Brant,  against  Benjamin  E. 
Gallup  and  Francis  B.  Peabody.  The  declaration  substan- 
tially avers  that  Gallup  &  Peabody  were  loan  agents,  and  on 
April  1,  1869,  negotiated  a  loan  from  one  Bourne,  to  Brant, 
of  $45,000,  payable  in  five  years,  and  for  security  to  Bourne 
took  Brant's  mortgage  on  certain  property  and  the  Dearborn 
theatre,  in  Chicago ;  that  Brant,  in  consideration  of  taking 
the  loan  and  executing  the  mortgage,  and  $2500  commissions 
paid  to  Gallup  &  Peabody,  employed  them,  and  they  agreed 
with  him,  to  procure  to  be  insured,  and  to  keep  insured  during 
the  life  of  the  mortgage,  the  said  theatre  building,  against 
loss  or  damage  by  fire,  in  good  and  responsible  insurance 
companies,  to  the  amount  of  its  fair  insurable  value, — the 
plaintiff,  on  notification  and  request,  to  pay  the  premiums ; 
that  the  fair  insurable  value  of  the  theatre  was  $150,000; 
that  the  defendants  failed  and  neglected  to  perform  their 
duties  in  the  above  named  respects,  and  that  during  the  life 
of  the  mortgage,  and  on  October  9, 1871,  the  Dearborn  theatre 
was  destroyed  by  fire,  and  by  reason  of  the  premises  the 
plaintiff  lost  the  fair  insurable  value  of  the  building. 

There  were  three  trials  in  the  case,  the  first  resulting  in  a 
verdict  for  plaintiff  for  $73,666.66,  the  second  and  third  in 
verdicts  for  the  defendants.  The  judgment  on  the  last  ver- 
dict was,  on  error,  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  the  plaintiff  appealed  to  this  court.  A 
motion  was  made  to  dismiss  the  appeal  for  want  of  jurisdic- 
tion of  this  court  to  hear  the  appeal. 

Mr.  J.  Lyle  King,  for  the  appellant. 

Messrs.  Paddock  &  Aldis,  and  Mr.  Emory  A.  Storrs,  for 
the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  is  now  before  us  on  rehearing.  We  have  reviewed 
the  record  and  the  grounds  of  our  former  decision  with  much 
care  and  patience,  and  given  the  questions  the  fullest  and 
best  consideration  that  the  time  at  our  disposal  enabled  us  to 
bestow.  We  have  labored  under  the  disadvantage  of  having 
a  large  record  loaded  with  immaterial  matter,  and  no  clear 
and  compact  statement  of  the  facts  given ;  but  we  have  en- 
deavored to  fully  comprehend  the  case  and  all  the  questions 
involved.  With  voluminous  records,  containing  more  irrele- 
vant than  pertinent  matter,  we  find  it  of  great  difficulty  to 
perform  the  task  of  gleaning  the  pertinent  from  the  improper 
evidence  in  such  cases.  In  cases  thus  prepared  it  can  not 
be  otherwise  than  mistakes  will  occur.  Nor  do  voluminous 
and  discursive  arguments  in  all  cases  relieve  us  from  the 
difficulty  and  labor  in  fully  comprehending  the  case. 

Before  discussing  the  merits  of  the  case  we  will  dispose  of 
the  preliminary  motion  to  dismiss  the  appeal.  The  statute 
provides  for  an  appeal  from  judgments  of  the  Appellate  Courts 
in  all  cases  ex  contractu  where  the  "sum  or  value  in  contro- 
versy" exceeds  $1000,  exclusive  of  costs.  It  appears  from 
the  transcript  of  the  record,  that  on  the  application  for  this 
appeal  a  motion  was  made  to  the  Appellate  Court  by  appel- 
lant, for  a  certificate  of  the  court  finding  the  sum  or  amount 
involved  in  the  controversy.  In  support  of  the  motion,  appel- 
lant filed  his  affidavit,  in  which  he  stated  that  the  claim  was 
for  the  value  of  the  property  lost  by  reason  of  appellees' 
breach  of  an  agreement  to  insure  it,  to  the  extent  of  $125,000. 
This  affidavit  appears  in  the  record,  and  we  may  look  to  it 
as  showing  the  amount  in  controversy,  and  as  evidence  that 
the  claim  litigated  exceeds  $1000,  exclusive  of  costs.  (Morris 
v.  Preston,  93  111.  215.)  There  is  also  evidence  in  the  record 
that  the  theatre  building  was  worth  more  than  $125,000  at 
the  time  it  was  burned,  and  to  make  that  its  fair  insurable 
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value.  The  suit  was  on  a  contract  to  keep  the  property 
insured  at  that  insurable  value,  and  damages  were  claimed 
for  a  breach  of  the  contract.  We  think  this  brings  the  case 
within  the  fair  intendment  of  the  statute  allowing  appeals 
from  the  Appellate  Court,  and  the  motion  is  overruled. 

On  the  trial  a  large  number  of  letters  were  read  in  evidence, 
written  by  appellant  to  Bourne,  after  the  fire,  in  reference  to 
the  loss,  insurance  on  the  property,  and  other  matters  con- 
nected with  the  transaction.  In  rebuttal,  appellant  offered, 
in  a  general  way,  to  testify  to  the  motives  which  induced  him 
to  write  the  letters  in  the  manner  he  did,  but  the  evidence 
was  rejected,  the  court  holding  he  might  testify  to  the  cir- 
cumstances under  which  they  were  written,  but  not  to  his 
intentions  or  purpose  in  writing  them  as  he  did.  This  is 
assigned  for  error.  *  Appellant  might,  no  doubt,  as  the  court 
below  decided  he  could,  have  shown  the  circumstances  under 
which  the  letters  were  written,  but  he  had  no  right  to  change 
the  fair  and  reasonable  import  of  the  letters  by  proving  a 
secret  and  unexpressed  intention  when  he  propounded  his 
claim  in  his  letters.  That  would  amount  to  a  change  of  the 
letters,  by  adding  to  their  meaning,  as  completely  as  to  change 
them  by  adding  to  their  contents  by  any  other  kind  of  extrin- 
sic evidence.  He  might  as  well  insist'  that  he  intended,  but 
accidentally  omitted,  to  add  another  paragraph  to  any  of  the 
letters  asserting  this  claim.  No  one  will  contend  that  could 
be  done,  yet  the  same  thing  is  sought  to  be  accomplished  by 
this  indirect  mode.  There  was  therefore  no  error  in  rejecting 
this  evidence. 

In  the  beginning  of  this  investigation  it  might  be  conceded 
that  some  of  the  instructions  are  irrelevant  and  others  are  not 
precisely  accurate  ;  but  this  being  conceded,  the  question  still 
remains,  did  they  mislead  the  jury  to  the  injury  of  appellant  ? 
This  is  the  real  question  presented  in  considering  them. 

The  mortgage  to  Bourne  contained  the  ordinary  insurance 
clause  in  such  mortgages,  that  the  mortgagor  should  keep 
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the  property  insured  in  good  companies  which  the  mortgagee 
might  select,  and  in  default  thereof  the  latter  should  have 
the  option  of  selecting  and  insuring  at  the  mortgagor's  ex- 
pense, and  the  cost  to  be  added  as  a  part  of  the  debt. 

Complaint  is  made  of  the  first  of  appellees'  instructions. 
After  giving  a  construction  to  the  insurance  clause  in  the 
mortgage,  it  concludes  with  this  proposition : 

"That  any  unwritten  agreement  made  at  the  time  of  the 
execution  of  the  mortgage,  or  immediately  preceding  its  exe- 
cution, between  Brant  and  Bourne,  or  Brant  and  Gallup  & 
Peabody,  as  Bourne's  agents,  that  Bourne  would  himself  keep 
the  property  insured,  and  was  to  have  the  exclusive  privilege 
of  insuring  the  property,  and  was  to  relieve  Brant  from  any 
such  duty,  was  inconsistent  with  the  clause  in  the  written 
instrument  referred  to  in  this  instruction,  and  would  have 
been  unavailable  as  a  defence  to  any  suit  brought  for  a  fore- 
closure of  the  mortgage,  and  no  benefits  could  have  accrued 
to  Brant  from  any  such  pretended  agreement." 

It  is  urged  that  the  instruction  is  irrelevant,  and  it  should 
not  therefore  have  been  given, — that  the  construction  of  that 
clause  of  the  mortgage  was  wholly  foreign  to  every  issue  in 
this  case,  and  it  should  not  have  been  given.  We  fully  con- 
cur in  this  position,  except  the  last  clause  in  the  instruction. 
The  mortgage,  its  construction,  or  even  its  validity,  had  no 
bearing  on  this  case  or  its  issues  ;  but  it  being  a  mere  abstract 
proposition,  we  are  at  a  loss  to  perceive  how  it  could  have 
misled  the  jury.  But  the  last  clause  was  pertinent.  Appel- 
lant, in  his  declaration,  set  out  as  inducement,  the  making 
of  the  mortgage  with  the  insurance  clause,  to  the  making  of 
the  contract  averred  in  the  declaration.  It  is  a  rule  that 
such  an  inducement  must  be  proved  as  averred.  It  was 
therefore  proper  and  necessary  that  having  averred  the  in- 
ducement, appellant  should  have  proved  it.  He  did  so,  and 
went  further,  and  testified  that  Peabody  assured  him  that 
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the  insurance  clause  required  Bourne,  or  Gallup  &  Peabody, 
to  effect  the  insurance  for  him.  This  did  not  constitute  a 
contract  between  appellees  and  appellant,  nor  does  appellant 
insist  that  it  did.  He  sues  on  an  entirely  different  and  dis- 
tinct contract,  and  it  was  proper  that  the  jury  should  be  so 
informed.  The  last  clause  of  the  instruction  virtually  in- 
formed the  jury  that  such  statements  did  not  create  a  contract 
or  confer  any  benefit  on  appellant.  He  had  averred  a  differ- 
ent agreement,  and  could  recover  on  none  other,  much  less  on 
the  inducement  to  the  agreement  averred  in  the  declaration. 
Whether  or  not  it  conferred  any  benefit,  or  created  a  defence 
to  a  foreclosure  of  the  mortgage,  does  not  matter, — it  created 
no  right  to  recover  in  this  action.  And  it  was  not  error  to 
inform  the  jury  that  such  an  agreement  was  inconsistent  with 
the  insurance  clause,  and  constituted  no  defence  to  a  fore- 
closure of  the  mortgage.  This  part  of  the  instruction  was 
simply  irrelevant.  We  are  of  opinion  that  the  giving  of  this 
instruction  worked  appellant  no  harm. 

In  this  case  the  appellees  asked,  and  the  court  gave,  twenty- 
five  instructions.  Some  of  them  are  lengthy,  others  are  in 
whole  or  in  part  repetitions,  some  are  irrelevant,  and  many 
of  them  are  obscure.  In  such  case  it  would  be  proper  for 
the  judge  trying  the  cause  to  reconstruct  and  free  instructions 
from  redundancy,  verbiage,  and  all  foreign  matter,  and  re- 
duce them  to  a  few  clear  and  perspicuous  legal  propositions 
upon  which  the  case  turns,  and  give  them  as  substitutes  for 
those  asked.  The  ends  of  justice  would  be  thus  better  sub- 
served, and  there  would  be  less  complaints  of  the  finding  of 
verdicts. 

The  same  objection  is  urged  to  the  second,  third,  fourth, 
sixth,  eighth  and  ninth  of .  appellees'  instructions  as  is  urged 
to  the  first,  and  what  has  been  said  of  the  first  is  equally 
applicable  to  them.  Correct  practice  would  require  the  trial 
court  to  refuse  all  but  one  of  instructions  that  repeat  the 
same  proposition.     The  proposition  will  not  be  controverted 
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that  the  mere  expression  of  opinion  by  Peabody  as  to  the 
meaning  of  the  insurance  clause  in  the  mortgage  could  not 
operate  to  render  him  and  Gallup  liable.  That  could  be  done 
only  by  an  agreement  entered  into  between  the  parties,  and 
understood  and  intended  by  them  to  become  binding  accord- 
ing to  its  terms.  It  was  to  guard  against  what  was  supposed 
to  be  the  danger  of  the  jury  finding  that  such  an  opinion 
constituted  a  contract,  that  these  instructions  were  asked 
and  given.  Appellant  had.  testified  that  Peabody  had,  when 
the  mortgage  was  executed,  said  the  insurance  clause  bound 
Bourne,  or  Gallup  &  Peabody,  as  his  agents,  to  keep  the 
houses  insured,  and  as  that  statement  had  been  admitted  in 
evidence,  it  was  to  obviate  any  wrong  that  might  result  from 
its  admission  that  they  were  given. 

The  sixth  of  appellees'  instructions  is  criticised.  Another 
portion  to  which  objection  is  urged,  reads : 

"An  agreement  made  between  the  defendants  and  Brant, 
that  the  defendants  would,  as  Brant's  agents,  keep  said  prem- 
ises fully  insured,  is  inconsistent  with  an  agreement  by  which 
the  defendants  engaged,  as  the  agents  of  Bourne,  to  see  to  it 
that  the  buildings  described  in  the  mortgage  were  kept  fully 
insured.  An  agreement  such  as  is  alleged  in  the  declaration 
and  in  each  count  thereof,  is  consistent  with  the  clause  in 
the  mortgage  relating  to  insurance,  because  by  such  agree- 
ment Brant  was  employing  his  agents  to  do  what  he  had 
agreed  by  the  mortgage  to  do ;  but  any  agreement  made  by 
Gallup  &  Peabody,  as  the  agents  of  Bourne,  that  they  would, 
as  such  agents,  keep  said  property  fully  insured,  and  would 
relieve  and  absolve  Brant  from  all  responsibility  therefor, 
would  be  inconsistent  with  the  mortgage,  because  the  clause 
referred  to  provided  and  provides  that  Brant,  and  not  Bourne, 
should  keep  said  property  insured.  But  the  court  does  not 
mean  to  intimate  by  what  is  here  said,  that  because  said 
agreement  would  be  inconsistent  with  the  mortgage,  it  could 
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not  have  been  made.  Whether,  or  not,  it  or  the  agreement 
alleged  in  the  declaration  was  made,  the  jury  must  determine 
from  all  the  facts  and  circumstances  in  evidence." 

It  is  urged  that  such  a  contract  as  is  set  out  in  the  declara- 
tion is  not  inconsistent  with  the  insurance  clause.  This  is 
manifestly  true ;  but  the  instruction  does  not  say  the  contract 
set  up  in  the  declaration  is  inconsistent  with  the  insurance 
clause.  It  states  the  opposite  fact.  It  does,  however,  say, 
that  an  agreement  that  Bourne,  or  appellees,  as  his  agents, 
would  perform  the  duty  imposed  on  appellant,  would  be  in- 
consistent with  that  clause.  This  is  true,  because  appellant 
had  covenanted  that  he  would  perform  that  duty,  and  such 
a  verbal  agreement  or  understanding  could  not  change  or 
abrogate  his  covenant.  But  this  is  irrelevant  to  the  issues 
involved.  The  instruction  did  state  that  the  parties  could 
make  the  contract  set  out  in  the  declaration. 

It  is  urged  that  such  a  contract  as  that  mentioned  in  the 
instruction  would  not  have  been  inconsistent  with  the  insur- 
ance clause,  because  both  parties  had  insurable  interests. 
Whether  this  is  true  or  not,  does  not  matter,  because  that 
question  was  not  pertinent  to  the  issues  in  the  case. 

The  seventh  instruction  is  criticised.  It  simply  informs 
the  jury  that  the  evidence  in  the  case  must  establish  the 
contract  declared  on,  and  failing  to  do  so,  they  should  find 
for  the  defendants.  Although  not  concisely  stated,  this  the 
jury  would  no  doubt  understand  to  be  its  import.  It  an- 
nounced a  correct  rule  of  law,  and  was  properly  given,  and 
we  think  it  could  not  have  misled  the  jury. 

It  is  claimed  that  the  tenth  instruction  is  vicious,  and  it 
was  error  to  give  it.  It  in  substance  informed  the  jury  that 
if  they  believed,  from  the  evidence,  that  appellant  had  been 
informed  a  sufficient  time  before  the  fire  that  the  theatre  was 
inadequately  insured,  then  it  was  his  duty  to  have  effected 
additional  insurance,  if  he  deemed  it  necessary,  and  failing 
to  do  so,  he  could  not  recover.     This  involves  the  question 
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whether,  in  case  of  a  breach  of  a  contract  for  indemnity,  the 
person  indemnified,  knowing  of  the  breach  of  the  agreement, 
may  lie  by  and  permit  the  loss  to  occur  without  a  demand  of 
performance  of  the  agreement,  or  to  take  other  steps  to  secure 
himself  from  the  loss,  by  performing  the  acts  undertaken  to 
be  performed  by  the  other  party,  or  to  procure  other  indem- 
nity. The  substance  of  this  instruction  is,  that  the  party 
indemnified  shall  take  such  steps.  It  has  been  repeatedly 
held  that  a  party  being  damaged  can  not  stand  by  and  suffer 
the  injury  to  continue  and  increase,  without  reasonable  effort 
to  prevent  further  loss.  Justice  and  the  principles  of  fairness 
require  that  everyone  shall  use  all  reasonable  efforts  to  pre- 
serve his  property  and  protect  his  interests,  even  against  the 
wrong  or  negligence  of  another.  It  is  said  it  is  not  only 
the  moral  but  the  legal  duty  of  a  party  who  seeks  to  recover 
for  another's  wrong,  to  use  due  diligence  in  preventing  loss 
thereby.  This  principle  applies  to  a  breach  of  contract,  and 
a  party  is  not  entitled  to  compensation  for  injurious  conse- 
quences from  such  breach,  so  far  as  he  had  the  information, 
time  and  opportunity  necessary  to  prevent  them.  (See  Sedg- 
wick on  Damages,  6th  ed.,  p.  106,  both  text  and  note,  and 
authorities  cited.)  The  same  principle  has  been  recognized 
by  this  court  in  cases  of  trespass.  If  the  doctrine  is  correct, 
(and  we  perceive  no  reason,  on  principle  or  authority,  to  doubt 
it,)  then  it  was  the  duty  of  appellant  to  have  procured  insur- 
ance. Gallup  &  Peabody,  so  far  as  is  disclosed  by  the  record, 
never,  after  the  mortgage  was  executed,  procured  a  dollar  of 
insurance  on  the  buildings.  It  is,  however,  claimed,  that  they 
directed  the  insurance  agents  to  issue  policies,  and  when 
called  on  by  the  agents,  appellant  paid  the  premiums.  If 
this  is  true,  appellant  was  fully  informed  of  the  extent  they 
had  ordered  insurance  for  him,  and  as  he  made  no  objection 
to  the  amount,  he  must  have  been  satisfied.  Had  he  not 
been,  he  surely  would  have  seen  them,  and  ordered  more,  and 
as  he  did  not,  he  accepted  what  they  did  as  a  performance  of 
32—111  III. 
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their  part  of  the  contract.  Knowing  the  amount  they  had 
ordered,  if  not  satisfactory,  and  the  contract  was  broken  by 
a  failure  to  order  more,  it  was  the  duty  of  appellant  to  pro- 
cure such  an  amount  as  he  regarded  necessary,  and  failing 
to  do  so,  under  the  authorities  referred  to  he  could  not  recover. 
This  instruction,  therefore,  was  not  erroneous,  and  no  error 
was  committed  in  giving  it. 

It  is  urged  that  the  thirteenth  instruction  is  erroneous. 
It  in  substance  informs  the  jury  that  if  appellees  neglected 
to  insure  the  property,  even  if  they  had  so  agreed,  for  the 
years  1870  and  1871,  and  that  appellant  assumed  the  duty 
and  responsibility,  that  would  terminate  the  agreement,  and 
would  operate  to  release  them  from  their  contract,  if  one 
existed,  to  procure  insurance  after  1870;  and  in  such  a  case 
there  could  be  no  recovery  for  any  breach  accruing  after 
1870,  and  that  all  prior  breaches  were  barred  by  the  Statute 
of  Limitations.  If  there  was  such  a  contract,  as  claimed, 
and  appellees  neglected  to  perform  it,  and  appellant  assumed 
the  duty  during  those  years,  he  certainly  absolved  appellees 
from  the  contract,  and  waived  its  performance.  All  breaches 
prior  to  that  time  occurred  more  than  five  years  before  the 
suit  was  brought. 

But  it  is  said  that  this  was  a  continuing  agreement,  and 
it  did  not  terminate  until  the  theatre  was  burned.  If  there 
was  a  contract,  and  there  was  a  breach  before  1870,  an  action 
could  at  once  have  been  brought,  and  nominal  damages  could 
have  been  recovered,  and  no  more,  because  there  was  not  the 
slightest  injury  sustained  by  such  a  breach.  y  The  action  was 
barred  after  five  years,  and  if  after  that  time  appellant  pro- 
cured all  tlie  insurance  he  desired,  that  absolved  appellees 
from  further  duty  under  the  agreement,  if  one  ever  existed. 

There  were  some  other  instructions  relating  to  the  impeach- 
ment of  witnesses  by  contradictory  statements,  and  in  regard 
to  the  Statute  of  Limitations ;  but  we  do  not  perceive  there 
was  any  material  error  in  giving  them. 
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The  whole  of  appellees'  instructions  considered,  if  they  are 
not  precisely  accurate,  are  so  slightly  incorrect  that  we  are  of 
opinion  they  did  not  mislead  the  jury.  It  would  be  impos- 
sible in  so  large  a  record,  containing  so  much  irrelevant 
matter,  to  avoid  some  slight  errors  or  to  give  some  instruc- 
tions subject  to  hypercritical  objections  ;  but  such  objections, 
if  allowed,  only  obstruct  the  administration  of  justice. 

Complaint  is  made  that  the  court  erred  in  refusing  to  give 
the  third  of  appellant's  instructions.  From  what  has  been 
said  it  will  be  perceived  this  instruction  should  not  have 
been  given  without  qualification.  It  made  no  reference  to 
the  Statute  of  Limitations,  or  to  the  abandonment  of  the 
contract  by  tacit  consent.     There  was  no  error  in  its  refusal. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Sheldon  and  Mulkey,  JJ.,  dissenting. 


Ulysses  G.  Scheller  DeBuol 

v. 

The  Freeport  and  Mississippi  Biver  Bailway  Company. 

Filed  at  Ottawa  November  17,  1884. 

1.  Eminent  domain — of  the  petition — its  sufficiency,  as  showing  the 
proposed  taking  is  for  a  public  use.  A  petition  to  condemn  a  strip  of  land 
one  hundred  and  fifty  feet  wide  over  defendant's  land,  alleged  that  petitioner 
was  a  corporation  organized  and  existing  under  the  general  railroad  laws  of 
the  State;  that  the  object  of  its  organization  was  to  construct  and  operate  a 
railroad,  under  the  laws  of  the  State,  from  F.  to  G-.;  that  it  was  authorized 
to  exercise  the  right  of  eminent  domain,  and  that  in  accordance  with  the  pur- 
poses of  its  organization  petitioner  had  surveyed,  staked  off  and  located  its 
railway:  Held,  that  from  these  averments  it  was  apparent  the  proceeding 
was  to  condemn  private  property  for  a  public  purpose,  and  for  no  other. 

2.  Same — hearing  in  term  time— jurisdiction.  Where  no  hearing  of  a 
petition  for  the  condemnation  of  land  was  applied  for  or  fixed  for  a  day  in 


500  DeBuol  v.  F.  &  M.  E.  By.  Co. 

Syllabus. 

vacation,  but  the  cause  was  commenced  for  the  March  term  of  the  county 
court,  and  regularly  continued  to  the  April  term,  and  process  served  for  that 
term,  it  was  held,  that  the  court  had  jurisdiction  to  try  the  case  at  the  last 
named  term. 

3.  Same — inability  to  agree  as  to  compensation — how  shown.  Where 
the  petition  for  a  condemnation  states  that  the  petitioner  is  unable  to  agree 
with  the  owner  as  to  the  compensation  to  be  paid  for  the  right  of  way,  if  this 
need  be  proved  it  may  be  shown  by  the  defendant's  own  evidence. 

4.  Same — width  of  right  of  way — by  whom  to  be  determined.  L  On  the 
trial  of  a  condemnation  proceeding  for  right  of  way,  evidence  that  it  is  not 
necessary  to  take  a  strip  of  land  one  hundred  and  fifty  feet  wide  through  the 
defendant's  land,  is  not  admissible.  That  is  not  a  question  for  the  jury  to 
pass  upon.  The  only  question  for  the  jury  is  the  amount'  of  damages  to  be 
assessed. 

5.  Same — measure  of  damages — as  to  profits  arising  from  use  of  land 
taken.  Where  the  proposed  right  of  way  would  take  the  defendant's  wine 
cellar,  the  court  refused  to  allow  him  to  testify  what  damage  he  would  suffer 
by  the  taking  of  his  cellar,  but  he  was  allowed  to  testify  to  the  value  of  his 
land  for  any  and  all  purposes:  Held,  no  error  in  refusing  the  evidence  as  to 
the  cellar. 

6.  On  such  assessment,  in  ordinary  cases,  the  question  to  be  determined 
is  the  market  value  of  the  land  to  be  taken,  and  in  order  to  arrive  at  that 
value  it  is  proper  to  show  that  the  land  is  valuable  for  grazing,  for  raising 
corn,  wheat,  oats,  grapes,  or  any  other  products  for  which  it  may  be  used; 
but  the  probable  profits  arising  from  a  wine  cellar,  or  otherwise,  are  too 
remote. 

7.  So  in  a  proceeding  to  condemn  land  used  as  a  farm  and  a  vineyard,  it 
is  proper  to  instruct  the  jury  not  to  take  into  consideration  the  profits  of  the 
land  owner  in  his  business,  in  estimating  the  damages. 

8.  Same — as  to  improvements  made  by  another  company,  and  aban- 
doned. Where  some  grading  and  excavations  have  been  made  on  defendant's 
land  by  a  different  railway  company,  and  abandoned,  and  such  improvement 
is  sought  to  be  taken  in  a  proceeding  to  condemn,  it  is  error  to  refuse  to  allow 
the  defendant  to  testify  how  many  cubic  yards  of  grading  and  filling  are  on 
the  land,  and  the  present  value  of  the  grading  and  filling  on  the  line  of  the 
proposed  road  over  his  land. 

9.  The  value  of  the  land  sought  to  be  taken,  to  the  railroad  company 
seeking  its  condemnation,  is  not  a  matter  to  be  considered  in  estimating  the 
damages  to  be  allowed,  as  the  value  of  the  land  to  the  petitioner,  whether 
great  or  small,  can  not  affect  the  true  compensation  which  the  owner  may  be 
entitled  to  receive. 

10.  Same — of  improvements,  as  enhancing  market  value.  If  the  land 
to  be  taken  has  upon  it  an  improvement  which  materially  adds  to  its  market 
value,  the  owner  will  have  the  right  to  show  i.ts  character  and  extent,  and  its 
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value,  for  the  purpose  of  enhancing  the  market  value  of  the  property.  The 
market  value  is  not  confined  to  any  one  particular  use,  but  the  value  for  any 
purpose  for  which  the  land  may  be  adapted  may  be  proved. 

11.  Same — as  to  "incidental  damages,"  such  as  cutting  off  one  part  of 
a  farm  from  another — or,  inconvenience  in  reaching  a  highway.  Where 
a  strip  of  land  through  a  farm  is  sought  to  be  condemned,  it  is  error  to  in- 
struct the  jury  that  "incidental  damages"  should  not  be  considered  by  them, 
as  being  calculated  to  confine  the  jury  to  the  value  of  the  land  actually  taken. 
Damages  may  be  allowed  where  one  part  of  a  farm  is  cut  off  from  the  other, 
and  where  it  is  rendered  more  inconvenient  to  reach  a  highway.  Such  dam- 
ages may  be  regarded  as  incidental. 

Appeal  from  the  County  Court  of  Jo  Daviess  county ;  the 
Hon.  William  B.  Bowley,  Judge,  presiding. 

Mr.  E.  L.  Bedford,  for  the  appellant: 

The  petition  fails  to  show  that  appellant's  land  is  required 
for  a  public  use.     Smith  v.  Railroad  Co.  105  111.  511. 

When  the  petition  is  filed  in  vacation,  it  remains  a  vaca- 
tion proceeding  though  made  returnable  to  a  term,  and  the 
jury  should  have  been  selected  accordingly.  Haslam  v.  Rail- 
road Co.  61  111.  353;  Hyslop  v.  Finch,  99  id.  183. 

The  petition  was  defective  in  failing  to  allege  that  petitioner 
was  a  legally  organized  corporation,  and  it  also  failed  to  show 
the  parties  could  not  agree  upon  the  damages.  These  aver- 
ments are  jurisdictional.  Bev.  Stat.  1871,  p.  475,  sec.  2 ; 
Railroad  Co.  v.  Chamberlain,  81  111.  339  ;  Bowman  v.  Rail- 
way Co.  102  id.  336;  Booker  v.  Railway  Co.  101  id.  170; 
Village  of  Hyde  Park  v.  Borden,  91  id.  35 ;  Mills  on  Eminent 
Domain,  sec.  107. 

It  was  error  in  the  court  to  refuse  to  allow  the  defendant 
to  show  that  a  strip  of  land  one  hundred  and  fifty  feet  wide 
was  not  needed.     Railway  Co.  v.  Melville,  66  111.  329. 

The  land  owner  has  the  right  to  be  heard  on  the  question 
of  necessity,  as  well  as  the  damages.  Paul  v.  Detroit,  32 
Mich.  108;  Bowman  v.  Railway  Co.  102  111.  336. 

The  court  erred  in  instructing  the  jury  that  they  should 
not  consider  incidental  damages.     Railroad  Co.  v.  Hopkins, 
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90  111.  322 ;  Railroad  Co.  v.  McKlnleij,  64  id.  341 ;  Jones  v. 
Railroad  Co.  68  id.  383 ;  Wilson  v.  Railroad  Co.  59  id.  276 ; 
Railroad  Co.  v.  Railroad  Co.  96  id.  277. 

Mr.  B.  C.  Cook,  for  the  appellee,  submitted  that  the  sev- 
eral objections  to  the  petition  were  not  well  taken. 

The  hearing  not  having  been  fixed  in  vacation,  the  county 
court  had  jurisdiction  at  its  April  term. 

There  was  evidence  showing  the  organization  of  the  peti- 
tioner as  a  corporation ;  but  even  if  there  had  not  been,  the 
objection  comes  now  too  late.  Wiggins  Ferry  Co.  v.  People, 
101  111.  446;  Railroad  Co.  v.  Reich,  id.  157;  King  v.  Rail- 
road Co.  98  id.  376. 

Mr.  Justice  Cbaig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  county  court  of  Jo  Daviess 
county,  commenced  by  the  Freeport  and  Mississippi  Biver 
Bailway  Company,  to  condemn  a  strip  of  land  one  hundred 
and  fifty  feet  wide,  in  Jo  Daviess  county,  owned  by  Ulysses 
G.  Scheller  DeBuol,  upon  which  the  company  had  located 
its  line  of  road.  The  appellant,  as  appears  from  the  record, 
owned  fifty-four  acres  of  land,  which  he  occupied  as  a  resi- 
dence, a  portion  of  the  land  as  a  garden,  and  a  portion  as  a 
vineyard.  The  railroad,  as  located,  runs  through  this  tract 
of  land.  The  land  condemned  or  proposed  to  be  taken  is  five 
and  seven-tenths  acres,  including  appellant's  garden,  house 
where  he  resides,  stable,  out-houses,  and  shrubbery.  The 
jury,  on  the  hearing,  allowed  appellant  for  the  land  taken 
and  damaged,  $1600,  and  this  amount  not  being  satisfactory, 
he  appealed. 

The  first  point  presented  by  appellant  is,  that  the  petition 
does  not  allege  that  appellant's  land  is  required  for  public 
use.  It  is  alleged  in  the  petition  that  petitioner  is  a  corpora- 
tion organized  and  existing  under  the  general  railroad  incor- 
poration laws  of  the  State ;  that  the  object  of  the  organization 
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is  to  construct  and  operate  a  railroad,  under  the  laws  of  this 
State,  from  Freeport  to  Galena  ;  that  it  is  authorized  to  exer- 
cise the  right  of  eminent  domain ;  that  in  accordance  with  the 
purpose  of  its  organization,  petitioner  has  surveyed,  staked 
off  and  located  its  railway.  From  these  averments  it  is  plain 
that  the  company  is  proceeding  to  condemn  private  property 
for  a  public  purpose,  and  for  no  other  purpose. 

It  is  next  urged  that  the  county  court  had  no  jurisdiction 
to  try  the  cause  at  the  April  term.  No  hearing  was  applied 
for  or  fixed  for  a  day  in  vacation,  but  the  cause  was  com- 
menced for  the  March  term  of  the  county  court,  and  regularly 
continued  to  the  April  term.  Process  served  for  that  term, 
and  no  reason  is  perceived  which  would  deprive  the  court  of 
jurisdiction. 

The  point  that  no  evidence  was  introduced  on  the  trial  to 
prove  that  appellee  was  incorporated,  is  met  by  the  amended 
record  filed  during  the  term,  which  shows  that  the  articles 
of  organization  were  read  in  evidence. 

It  is  also  said  that  the  record  fails  to  show  that  petitioner 
and  appellant  could  not  agree  on  the  amount  of  damages  to 
be  paid,  and  that  this  is  a  fatal  defect  in  the  proceedings. 
It  was  alleged  in  the  petition  that  petitioner  was  unable  to 
agree  with  the  owner  as  to  the  compensation  to  be  paid  ;  and 
if  evidence  was  required  to  support  an  averment  of  this  char- 
acter, the  evidence  of  defendant  himself  was  ample  to  prove 
the  averment. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  permit 
appellant  to  testify  that  it  was  not  necessary  for  petitioner  to 
take  a  strip  of  land  one  hundred  and  fifty  feet  wide  through 
his  land.  That  was  not  a  question  for  the  jury  to  pass  upon. 
The  only  question  for  the  jury  was  the  amount  of  damages 
to  be  awarded  appellant,  as  ruled  in  Smith  v.  Chicago  and 
Western  Indiana  R.  R.  Co.  105  111.  511. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  allow 
appellant  to  testify  what  damage  he  would  suffer  in  conse- 
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quence  of  petitioner  taking  his  wine  cellar.  The  appellant 
was  allowed  to  testify  to  the  value  of  his  land  for  any  and 
all  purposes,  and  upon  this  point  the  evidence  was  full  and 
unrestricted.  In  cases  of  this  character  the  question  to  be 
determined  is  the  market  value  of  the  land  to  be  taken,  and 
in  order  to  arrive  at  the  market  value  it  is  proper  to  show 
that  the  land  is  valuable  for  grazing,  for  raising  corn,  wheat, 
oats,  grapes,  or  any  other  products  for  which  the  land  may 
be  used ;  but  the  probable  profits .  arising  from  a  wine  cellar 
were  too  remote,  and  did  not,  in  our  judgment,  tend  to  throw 
any  light  on  the  market  value  of  the  property. 

It  appears  from  the  testimony  that  some  years  ago  the 
Illinois  Central  Kailroad  Company  did  some  grading  and 
excavating  on  appellant's  land,  which  appellant  now  owns, 
and  which  petitioner  now  proposes  to  take  by  this  proceeding. 
When  appellant  was  on  the  stand  as  a  witness,  he  was  asked 
to  state  how  many  cubic  yards  "of  grading  and  filling  were 
on  his  land.  He  was  also  asked  the  following  question : 
"Do  you  know  the  present  value  of  the  grading  and  filling 
on  the  line  of  the  proposed  road  over  your  land  ?  If  so, 
please  state  the  same."  Upon  objection,  the  court  refused 
to  allow  either  of  the  questions  to  be  answered.  We  do  not 
understand  that  the  value  of  the  land  proposed  to  be  taken, 
to  the  railroad  company,  was  a  matter  to  be  considered  in 
estimating  the  damages  to  be  allowed.  Whether  the  value 
of  the  land  to  the  railroad  company  may  be  great  or  small, 
can  not  affect  the  true  compensation  which  the  owner  may 
be  entitled  to  receive ;  but  if  the  land  to  be  taken  has  upon 
it  an  improvement  which  materially  adds  to  its  market  value, 
we  are  aware  of  no  rule  of  law  which  will  deny  the  owner  the 
right  to  show  the  character  and  extent  of  the  improvement, 
and  its  value,  for  the  purpose  of  enhancing  the  market  value 
of  the  property  proposed  to  be  condemned.  Here,  appellant 
was  the  absolute  owner  of  the  grading  which  had  been  made 
upon  his  land.     The  petitioner  seeks  to  condemn  it.     The 
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law  requires  the  market  value  of  the  land  to  be  paid  to  the 
owner.  That  market  value  is  not  confined  to  any  one  par- 
ticular use,  but  the  market  value  for  any  purpose  for  which 
the  land  may  be  adapted  may  be  proven.  Now,  if  the  grading 
materially  increased  the  market  value  of  the  land  for  any 
purpose  whatever,  we  see  no  reason  which  should  deny  appel- 
lant the  right  to  prove  that  fact. 

The  second  instruction  given  for  petitioner  directs  the  jury 
that  "incidental  damages  should  not  be  considered  by  them." 
If  this  instruction  was  calculated  to  confine  the  jury  to  the 
value  of  the  strip  of  land  actually  taken  in  estimating  the 
damages,  as  we  think  it  was,  it  was  erroneous.  Damages 
may  be  allowed  where  one  part  of  the  farm  is  cut  off  from 
the  other,  where  it  is  more  inconvenient  to  reach  a  highway 
after  the  construction  of  the  road  than  before,  and  in  other 
like  cases,  and  such  damages  may  be  regarded  as  incidental. 

The  seventh  instruction  in  substance  declared  that  the  jury 
should  not  take  into  consideration  the  profits  in  appellant's 
business  in  estimating  damages.  This  is  complained  of,  but 
it  is  in  harmony  with  the  former  decisions  of  this  court,  and 
we  do  not  regard  it  erroneous.* 

This  disposes  of  the  substantial  errors  complained  of,  and 

for  the  two  errors  indicated  the  judgment  will  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


*This  is  the  instruction  referred  to: 

"The  jury  are  instructed  that  in  estimating  the  compensation  to  the  defend- 
ant, Scheller,  they  should  not  take  into  consideration  the  profits,  past,  present 
or  future,  of  the  business  of  said  defendant  as  a  wine  manufacturer,  but  the 
jury  should  disregard  all  testimony  with  regard  to  such  profits,  as  the  same, 
in  law,  form  no  part  of  the  compensation  to  which  said  defendant  is  entitled 
in  this  case. " 
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Sjur  Ammondson 

v. 

Adelia  Eyan. 

Filed  at  Ottawa  January  22,  1885. 

1.  Homestead — sale  on  execution  as  directed  by  decree  on  creditor's 
bill — preservation  of  the  homestead.  A  decree  on  a  creditor's  bill  which 
sets  aside  a  conveyance  of  the  debtor  to  his  wife  of  a  tract  of  land,  including 
their  homestead,  as  fraudulent,  and  directs  the  sheriff  to  proceed  and  sell 
the  land  under  an  execution  in  his  hands  issued  upon  a  judgment  previously 
entered  against  the  debtor,  is  not  open  to  the  objection  of  ordering  a  sale  of 
the  homestead.  In  making  the  sale  under  the  execution,  the  sheriff  will  take 
the  necessary  steps  to  preserve  the  homestead  in  the  tract,  as  pointed  out 
in  the  Homestead  act.  Section  8  of  that  act  has  no  application  to  such  a  case, 
but  relates  to  the  enforcement  of  liens. 

2.  Usury — as  to  commissions  and  other  compensation  to  lender's  agent. 
"Where  a  person  making  a  loan  of  $2000,  at  the  full  legal  rate  of  interest, 
required  the  borrower  out  of  this  sum  to  pay  the  lender's  agent  $100,  which 
was  deducted,  $50  for  examining  the  abstract  of  title  and  preparing  the  neces- 
sary papers,  and  $50  for  commissions  to  the  same  person  for  effecting  the 
loan,  the  borrower  not  having  employed  the  agent  to  procure  the  loan,  but 
dealt  directly  with  the  lender,  it  was  held,  that  the  note  was  usurious  as  to 
$50,  being  for  the  commissions,  but  not  as  to  the  $50  for  passing  upon  the 
sufficiency  of  the  security  and  drafting  the  papers. 

3.  Same — rule  for  computing  interest  when  the  contract  is  usurious. 
Where  $50  of  a  note  of  $2000  was  found  to  be  usury,  and  such  note  had  been 
given  up  and  a  new  one  given  for  $3000,  which  included  a  new  loan  of  $700 
and  the  interest  due  on  the  other  note,  both  notes  bearing  ten  per  cent  in- 
terest, then  allowed  by  law,  it  was  held,  that  so  far  as  the  original  note  for 
$2000  entered  into  the  $3000  note  and  deed  of  trust,  the  amount  should  be 
taken  to  be  $1950  instead  of  $2000,  and  only  six  per  cent  interest  should  be 
computed  on  the  $1950. 

4.  Same — of  a  judgment  by  confession  embracing  usury — as  to  the 
mode  of  adjusting  the  excess  of  interest.  "Where  a  debtor's  land  was  sold 
under  a  deed  of  trust,  leaving  a  deficiency  as  to  the  debt  due,  for  which  a 
judgment  was  entered  by  confession,  and  it  appeared  the  trustee's  sale  real- 
ized less  than  the  principal  of  the  real  debt,  it  was  held  not  necessary  to  set 
aside  the  judgment  on  the  ground  of  the  usury  included  therein,  but  that  it 
should,  by  the  decree,  be  reduced  so  as  to  stand  for  the  sum  due  after  de- 
ducting all  the  usury. 
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5.  Same — of  a  trustee's  sale — whether  affected  by  the  presence  of  usury 
in  the  amount  for  which  the  sale  was  made.  Where  a  trust  deed  conferred 
power  of  sale  to  satisfy  any  amount  of  the  note  that  was  due,  and  the  whole 
principal  and  lawful  interest  were  due  when  a  sale  was  made  by  the  trustee, 
it  was  held,  that  the  sale  was  rightful,  although  the  full  amount  of  the  face 
of  the  note  might  not  have  been  owing,  because  of  usury. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  George  Gardner,  Judge,  presiding. 

Some  time  in  the  year  1874,  Adelia  Eyan  loaned  to  Sjur 
Ammondson  $2000,  secured  by  trust  deed  to  Patrick  W. 
Snowhook,  on  property  in  Chicago.  No  interest  was  ever 
paid  on  the  loan,  and  in  1876  Ammondson  wanting  more 
money,  the  accumulated  interest  was  added  to  the  principal, 
and  he,  in  addition,  received  $700  from  Mrs.  Eyan,  making 
the  total  amount  of  his  indebtedness  to  her  $3000.  To  secure 
the  payment  of  this  last  sum,  a  deed  of  trust  was  made  by 
Ammondson  to  Snowhook,  on  the  28th  of  September,  1876, 
securing  his  promissory  note  for  that  amount,  due  in  three 
years,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
payable  semi-annually,  and  the  former  trust  deed  securing 
$2000  was  released,  and  the  whole  indebtedness  was  secured 
in  its  payment  by  the  $3000  note  and  trust  deed.  This 
trust  deed  was  foreclosed  by  sale,  under  the  power  contained 
therein,  of  the  property,  which  was  bid  in  by  Mrs.  Eyan  for 
$2500,  in  October,  18S0,  and  in  January,  1881,  a  deficiency 
judgment  for  the  unpaid  remainder  of  the  note  was  entered 
by  confession,  for  the  sum  of  $2597.50,  against  Ammondson. 
On  this  judgment  a  creditor's  bill  was  filed  by  Mrs.  Eyan,  in 
1882,  to  set  aside  a  conveyance  of  certain  property  made  by 
Ammondson  to  his  wife  in  1877,  as  made  without  considera- 
tion and  in  fraud  of  creditors,  and  to  subject  the  property  so 
conveyed,  to  the  satisfaction  of  the  judgment.  To  this  bill 
an  answer  was  filed  by  Ammondson,  and  also  a  cross-bill, 
charging  that  the  note  secured  by  the  trust  deed  was  tainted 
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with  usury ;  that  Ammondson  was  lulled  into  security  by 
Mrs.  Eyan,  and  had  no  notice  or  knowledge  of  the  sale  under 
the  trust  deed,  and  that  the  sale  was  fraudulent,  and  that 
the  premises  conveyed  by  Ammondson  to  his  wife  was  their 
homestead ;  and  it  was  sought  by  the  cross-bill  to  redeem 
from  the  foreclosure,  to  set  aside  the  judgment  by  confession, 
and  to  have  an  accounting.  Upon  the  final  hearing  the  court 
dismissed  the  cross-bill  for  want  of  equity,  and  a  decree  was 
entered  setting  aside  the  conveyance  from  Ammondson  to  his 
wife,  and  subjecting  the  property  to  the  satisfaction  of  the 
judgment.  The  decree  was  affirmed  by  the  Appellate  Court 
for  the  First  District,  and  an  appeal  taken  to  this  court. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellant : 

It  was  clearly  erroneous  to  order  appellant's  homestead  to 
be  sold  under  the  execution  for  the  satisfaction  of  appellee's 
judgment,  without  any  regard  or  reference  to  the  homestead 
rights  of  appellant  in  the  same. 

The  $3000  note,  secured  by  deed  of  trust,  was  tainted  with 
usury.  The  commissions  paid  to  the  lender's  agent  were 
usury.     Payne  v.  Newcomb,  100  111.  611. 

The  foreclosure  sale  without  notice  to  appellant  was  fraud- 
ulent, after  he  was  lulled  into  security.  Rounsavel  y.  Crofoot, 
4  Bradw.  671 ;    Webber  v.  Cartiss,  104  111.  309. 

The  judgment  by  confession  being  for  too  much,  should 
have  been  reversed,  and  permission  given  to  redeem. 

Messrs.  Goggin  &  Colby,  for  the  appellee : 

The  court  does  not  decree  the  sale  of  the  homestead,  as  is 
claimed.  The  decree  only  sets  aside  the  deeds  conveying  the 
property  to  the  appellant's  wife,  and  directs  that  the  sheriff 
proceed  and  sell  the  lands  on  the  execution  issued  on  the 
judgment  at  law. 

Section  10  of  the  Homestead  act  provides  the  manner  in 
which  the  homestead  is  to  be  preserved  to  the  debtor  on  sale 
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on  execution,  and  the  decree  in  this  case  can  in  no  manner 
affect  the  sale  on  the  execution. 

The  case  referred  to  as  holding  there  is  usury,  differs  from 
the  present  materially.  The  payment  of  a  commission  to  a 
loan  agent  procuring  a  loan  for  the  debtor,  is  not  usury. 
Kihlholz  v.  Wolf,  103  111.  362. 

The  third  point  made  by  counsel  for  appellant  is,  that  there 
was  no  notice  given  to  Ammondson  of  the  sale  by  Snowhook 
under  the  power  in  the  trust  deed.  The  deed  of  trust  pro- 
vided that  if  default  was  made  in  the  payment  of  the  note,  or 
any  part  of  it,  according  to  its  tenor  and  effect,  or  if  default 
should  be  made  in  the  payment  of  taxes  or  assessments,  then, 
on  application  of  the  holder  of  the  note,  the  trustee  should 
advertise  and  sell  the  property.  Every  condition  in  the  deed 
of  trust  had  been  broken  before  it  was  foreclosed  by  the 
trustee.  Personal  notice  of  the  foreclosure  was  therefore  not 
necessary.  Princeton  Loan  and  Trust  Co.  v.  Munson,  60  111. 
371 ;   Marston  v.  Brittenham,  76  id.  611. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  insisted  the  court  erred  in  decreeing  the  sale  of  appel- 
lant's homestead  to  satisfy  the  judgment.  It  is  a  mistake 
to  suppose  that  the  sale  of  the  homestead  was  decreed.  The 
decree  only  sets  aside  the  conveyance  to  the  wife,  and  directs 
that  the  sheriff  proceed  to  sell  the  lands  on  the  execution 
issued  upon  the  judgment.  In  making  the  sale  on  execution, 
the  sheriff  will,  as  in  the  case  of  any  other  sale  under  execu- 
tion, take  the  steps  for  preserving  the  benefit  of  the  homestead 
which  are  prescribed  in  the  Homestead  Exemption  act,  and 
the  decree  herein  should  in  no  manner  interfere  therewith  or 
affect  the  homestead  right.  Section  8  of  the  Homestead  act, 
which  is  referred  to,  directing  the  course  to  be  pursued  in  the 
case  of  the  enforcement  of  a  lien  in  a  court  of  equity  upon 
premises  including  the  homestead,  does  not  apply  in  this 
case.     This  is  no  case  of  enforcing  a  lien,  but  of  removing  a 
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fraudulent  conveyance  void  as  to  creditors,  out  of  the  way  of 
an  execution  at  law. 

It  is  urged  that  there  was  usury  in  the  loan.  Of  the 
original  loan  of  $2000  it  appears  that  the  borrower  received 
only  $1900.  The  remaining  $100  was  paid  to  Snowhook, — 
$50  for  passing  upon  the  abstract  of  title  and  drawing  up  the 
papers,  and  $50  for  two  and  one-half  per  cent  commission. 
The  note  given  for  $2000  was  at  ten  per  cent  interest, — the 
highest  legal  rate.  The  borrower  did  not  apply  to  Snowhook 
for  the  loan,  and  the  latter  rendered  no  aid  to  the  borrower 
in  obtaining  the  loan.  Appellee  had  herself  advertised  the 
money  for  loan,  and  the  borrower  made  direct  application  to 
her,  and  she  herself  made  the  loan.  All  that  Snowhook  did 
upon  which  to  found  the  charge  for  commission,  was  to  ap- 
prove the  security..  Appellee  had  loans  to  make.  The  mode 
was,  she  made  the  loans  herself,  and  referred  the  borrowers 
to  Snowhook  to  approve  the 'security,  and  the  charge  for  this 
service  had  been  previously  agreed  upon  between  appellee 
and  Snowhook  to  be  two  and  one-half  per  cent  commission. 
This  would  seem,  then,  to  have  been  the  proper  debt  of 
appellee,  previously  contracted,  and  the  amount  previously 
stipulated  for  between  herself  and  Snowhook,  and  the  pay- 
ment of  it  by  the  borrower  was  equivalent  to  that  increased 
amount  of  interest  being  obtained  by  the  lender  in  addition 
to  the  highest  legal  rate  of  interest,  and  so  usurious,  under 
the  decision  of  this  court  in  Payne  v.  Newcomb,  100  111.  611. 
This  is  all  of  usury  we  discover  in  the  transaction.  The 
payment  by  the  borrower  for  the  examination  of  the  abstract 
of  title  and  making  out  the  papers,  was  proper.  The  charge 
of  usury  in  respect  to  the  additional  loan  of  the  $700  we  do 
not  find  to  be  established  by  the  evidence. 

So  far,  then,  as  the  original  note  for  $2000  entered  into 
the  $3000  note  and  deed  of  trust,  the  amount  should  be  taken 
.to  be  but  $1950  instead  of  $2000,  and  only  six  per  cent  in- 
terest should  be  computed  on  the  $1950.     The  result  which 
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follows  is,  not  that  the  trustee's  sale  or  the  judgment  should 
be  set  aside,  but  only  that  the  judgment  should  be  reduced 
in  amount.  The  sum  for  which  the  property  was  sold  at  the 
trustee's  sale  was  less  than  the  principal  of  the  loan,  so  that 
there  is  no  question  that  the  amount  which  the  property  sold 
for  was  due,  and  the  trust  deed  gave  power  to  sell  the  prop- 
erty to  satisfy  any  amount  that  was  due.  The  sale,  then, 
was  rightful,  although  the  full  amount  of  the  face  of  the  note 
might  not  have  been  owing,  and  there  is  no  ground  to  disturb 
the  sale  on  the  latter  account.  The  judgment  is  right,  except 
that  it  is  for  too  large  an  amount ;  but  it  may  be  corrected  in 
that  respect  by  reducing  it  to  what  is  justly  due  after  making 
the  proper  deduction  on  account  of  the  usury.  There  is  no 
need  that  the  judgment  be  set  aside. 

The  charge  of  appellant  being  lulled  into  security  by  the 
appellee,  and  that  the  foreclosure  sale  without  notice  to  the 
former  was  fraudulent,  we  do  not  find  to  be  supported  by  proof. 

For  the  error  indicated  in  respect  of  usury,  the  judgment 
of  the  Appellate  Court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  conformable  with  this  opinion. 

Judgment  reversed. 


Max  Alexander  et  al. 

v. 
James  A.  Cunningham. 

Filed  at  Ottawa  November  17,  1884. 

1.  Arbitration  and  award — submission  to  two  arbitrators,  and  dis- 
agreement— necessity  of  a  new  hearing  on  selection  of  a  third  arbitrator. 
Where  a  controversy  is  submitted  to  two  arbitrators,  under  an  agreement  for 
the  selection  of  a  third  one  in  case  the  two  are  unable  to  agree,  and  after  a 
hearing  and  disagreement  the  two  first  appointed  select  a  third  man,  an  award 
made  by  two  of  them  without  giving  the  party  against  whom  it  is  rendered 
an  opportunity  of  being  heard,  is  void,  and  no  recovery  can  be  had  upon  it. 
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2.  Same — waiver  of  right  to  hearing — presumption.  Where  an  umpire 
or  third  party  is,  by  agreement,  called  by  two  arbitrators  upon  their  being 
unable  to  agree,  in  the  absence  of  evidence  to  the  contrary  it  will  not  be 
presumed  that  the  parties  have  waived  the  right  of  being  heard  and  giving 
evidence  before  any  award  is  made.  The  proof  of  a  waiver  of  such  right 
must  be  distinct  and  unequivocal. 

3.  Same — defence  in  suit  on  award  that  the  award  was  made  without 
an  opportunity  to  be  heard.  Where  matters  in  dispute  were  submitted  to 
two  arbitrators,  under  a  written  agreement  that  they  might  call  in  a  third 
party  if  they  failed  to  agree,  and  they  did  call  in  a  third  party,  and  two  of 
the  three  made  an  award,  in  an  action  of  assumpsit  upon  the  award  the  de- 
fendant pleaded  that  after  the  third  party  was  called  in  to  participate  in  the 
decision,  they,  or  either  of  them,  never  appointed  any  time-  for  hearing  the 
defendant  or  his  witnesses,  or  proofs  touching  the  matters  referred  to  them, 
nor  did  they  afford  the  defendant  any  opportunity  to  be  heard,  and  that  the 
third  man  so  selected  signed  the  award  without  hearing  the  defendant  or 
hearing  any  evidence:     Held,  no  error  in  overruling  a  demurrer  to  the  same. 

4.  Practice — directing  the  jury  as  to  character  of  their  verdict.  Where 
there  is  ho  evidence  tending  to  prove  a  material  issue*  of  fact  on  the  part  of 
the  plaintiff  the  proof  of  which  is  essential  to  his  right  to  recover,  the  court 
may  so  instruct  the  jury,  and  direct  a  finding  for  the  defendant. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  the  appellants,  contended 
that  an  award  by  an  umpire  without  any  further  hearing  is 
good,  unless  the  parties  inform  him  that  they  desire  to  be 
heard  before  he  decides.  On  this  head  counsel  cited  and 
commented  on  Ingraham  v.  Whitmore,  75  111.  14 ;  Haven  v. 
Winnislmet  Co.  11  Allen,  384;  Elmendorf  v.  Harris,  23  Wend. 
628  ;  Lutz  v.  Linthicum,  8  Pet.  165  ;  Daniel  v.  Daniel,  6  Dana, 
93 ;  Small  v.  Courtney,  1  Brev.  205 ;  Thornton  v.  Chapman, 
2  Cranch's  C.  C.  244 ;  Walker  v.  Walker,  28  Ga.  140 ;  Fal- 
coner v.  Montgomery,  4  Dall.  232 ;  Hall  v.  Lawrence,  4  T.  E. 
589 ;  Passmore  v.  Petit,  4  Dall.  271 ;  Graham  v.  Graham,  9 
Pa.  St.  254;  12  id.  128;  Gratz  v.  Phillips,  2  Pa.  410;  Kile  v. 
Chapin,  9  Ind.  150  ;  Finney  v.  Miller,  1  Bailey,  82  ;   Sharp  v. 
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Lipsey,  2  id.  113;   McHugh  v.  Peck,  29  Texas,  149;   Jenkins 
v.  Meagher,  46  Miss.  95. 

Counsel  also  contended,  first,  that  a  third  arbitrator  is  not 
an  umpire ;  second,  there  need  not  necessarily  be  a  rehearing 
before  the  third  arbitrator,  unless  the  submission  of  the  par- 
ties specially  require  it ;  third,  the  right,  if  it  exists,  may  be 
waived  by  the  conduct  of  the  parties,  and  such  conduct  after 
the  award  may  illustrate  prior  conduct ;  and  fourth,  even  in 
case  of  umpirage  a  rehearing  is  not  absolutely  necessary, — 
citing  Ranney  v.  Edwards,  17  Conn.  319,  and  Day  v.  Ham- 
mond, 57  N.  Y.  479,  as  to  waiver. 

Messrs.  Flower,  Eemy  &  Gregory,  for  the  appellee: 

Notice  to  the  parties  in  interest,  of  the  hearing,  is  necessary 
to  the  validity  of  an  award.  Caldwell  on  Arbitration,  11 S; 
Webber  v.  Ives,  1  Tyler,  441 ;  Peters  v.  Newkirk,  6  Cow.  103 ; 
Crowell  v.  Davis,  12  Mete.  293;  Rigden  v.  Martin,  6  H.  &  J. 
403 ;  Dormny  v.  Knower,  55  Iowa,  722 ;  Wheaton  v.  Crane, 
27  N.  J.  Eq.  36S  ;  Thomas  v.  Railroad  Co.  9  C.  E.  Greene, 
567;   6  id.  205;   8  id.  431. 

Notice  is  necessary  of  the  selection  of  an  umpire  or  third 
arbitrator,  and  of  the  time  of  the  hearing  before  him.  Gra- 
ham v.  Graham,  9  Barr,  255 ;  Lutz  v.  Linthicum,  8  Pet.  178  ; 
Haven  v.  Winnisimet  Co.  11  Allen,  384;  Tngraham  v.  Whit- 
more,  75  111.  24. 

There  is  no  distinction  in  this  respect  between  an  umpire 
and  a  third  arbitrator.  Day  v.  Hammond,  57  N.  Y.  479 ; 
Lyon  v.  Blossom,  4  Duer,  318;  In  re  Jenkins,  1  Dowl.  N.  S. 
276;  Salkeld  v.  Slater,  12  Ad.  &  Ellis,  767;  Elmendorf  v. 
Harris,  23' Wend.  628;  Bulson  v.  Lohnas,  29  N.  Y.  291. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  action  of  assumpsit  upon  an  award.     The  agree- 
ment of  submission  is  as  follows : 
33—111  III. 
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"Chicago,  March  27,  1883. 
"We,  the  undersigned,  having  a  controversy  regarding  the 
purchase  and  sale  of  glucose,  having  agreed  to  submit  the 
same  to  the  arbitration  of  Messrs.  Newton  Goodwin  and  P.  B. 
Veiller,  (who  are  authorized  to  call  in  a  third  party  in  the 
event  of  their  failure  to  agree,)  do  hereby  bind  ourselves  to 
accept  and  abide  by  the  decision  of  a  majority  of  the  arbi- 
trators hereto." 

Goodwin  and  Veiller  entered  upon  their  duties  as  arbitra- 
tors. The  parties  were  present,  and  gave  evidence  as  far  as 
they  desired  to  be  heard,  and  this  was  taken  down  by  Veiller ; 
but  Goodwin  and  Veiller  being  unable  to  agree,  they,  in  accord- 
ance with  the  agreement  of  submission,  called  in  Graeme 
Stewart  as  a  third  party.  A  majority  of  the  arbitrators  then 
proceeded  to  make  the  award,  to  recover  the  amount  for  which 
this  suit  is  brought.  Appellee  had  no  notice  that  Stewart 
had  been  so  called  in  until  he  received  a  copy  of  the  award, 
signed  by  Goodwin  and  Stewart. 

The  general  issue  and  the  following  special  plea  were 
pleaded :  It  is  alleged  in  the  special  plea  that  plaintiffs 
ought  not  to  maintain  their  aforesaid  action,  because  he  says 
that  after  said  arbitrators,  Newton  Goodwin  and  P.  B.  Veiller, 
called  in  said  Graeme  Stewart  as  a  third  party  to  participate  in 
the  decision  of  the  matters  in  arbitration  between  said  plain- 
tiffs and  defendant,  said  Goodwin,  Veiller  and  Stewart  did  not, 
nor  did  either  of  them,  nor  did  any  one  of  them,  ever  appoint 
any  time  for  hearing  said  defendant  or  his  witnesses,  or  proofs 
touching  the  matters  referred  to  them  for  arbitration ;  nor 
did  said  arbitrators,  Goodwin,  Veiller  and  Stewart,  or  either 
or  any  of  them,  give  to  said  defendant  any  opportunity  to  be 
heard,  or  to  produce  testimony  before  them,  after  said  Stew- 
art had  been  so  called  in  by  said  Goodwin  and  Veiller  to  act 
with  them  in  said  arbitration,  and  that  said  award,  in  said 
third  and  fourth  counts  of  said  declaration  set   forth  and 
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counted  upon,  was  made  by  said  Goodwin  and  the  said  Stew- 
art, without  the  said  Stewart  having  heard  or  examined  any 
witnesses  or  proofs  whatever  on  behalf  of  said  defendant, 
and  without  having  given  said  defendant  any  opportunity  of 
producing  any  witnesses  or  proofs  before  said  arbitrators, 
Goodwin  and  Veiller  and  said  Stewart,  after  said  Stewart 
had  been  so  as  aforesaid  called  in,  and  without  any  oppor- 
tunity to  said  defendant  of  appearing  before  said  arbitrators, 
Goodwin  and  Veiller  and  said  Stewart,  and  observing  upon  the 
plaintiffs'  witnesses  or  proofs,  and  that  said  Stewart  signed 
said  award  without  ever  hearing  any  testimony,  proofs  or  wit- 
nesses whatever  on  behalf  of  defendant ;  and  this  the  said 
defendant  is  ready  to  verify,  etc.  Appellants  demurred  gen- 
erally and  specially  to  this  plea,  but  the  court  overruled  the 
demurrer,  and  appellants  thereupon  traversed  the  allegations 
of  the  plea. 

Upon  the  trial,  the  court,  at  the  instance  of  appellee,  in- 
structed the  jury  as  follows : 

"The  court  instructs  the  jury,  that  as  it  appears  by  the 
undisputed  evidence  in  this  case  on  the  part  of  the  plaintiffs 
and  defendant,  that  no  notice  was  given  to  defendant  of  the 
appointment  of  the  arbitrator  Stewart  until  after  the  award 
was  made,  nor  any  notice  of  or  opportunity  for  a  hearing 
before  the  arbitrator  given  to  said  defendant  after  the  ap- 
pointment of  said  arbitrator  Stewart,  nor  any  actual  hearing 
before  him  when  the  defendant  was  represented,  and  as  there 
is  no  evidence  whatever  tending  to  sustain  the  attachment, 
therefore  your  verdict  should  be  for  the  defendant  on  both 
issues,  and  you  shall  find  the  following  verdict :  'We,  the 
jury,  find  the  issues  in  this  cause  for  the  defendant.'  " 

The  jury  returned  a  verdict  in  accordance  with  this  instruc- 
tion, and  the  court  gave  judgment  upon  the  verdict.  That 
judgment  was  affirmed  on  appeal  to  the  Appellate  Court  for 
the  First  District,  and  this  appeal  is  from  that  judgment. 
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The  ruling  of  the  circuit  court  in  overruling  the  demurrer 
to  the  special  plea,  and  in  giving  the  instruction  before  set 
out,  presents  the  only  question  of  law  for  our  consideration. 

The  ruling  of  the  trial  court  is  sustained  by  Tngraham  v. 
Whitmore,  75  111.  24.  In  that  case,  Grannis  and  George, 
who  had  been  selected  arbitrators,  with  power  to  select  a 
third  in  the  event  they  disagreed,  having  failed  to  agree, 
chose  Beckwith  as  umpire,  and  he  proceeded  to  make  an 
award  without  any  previous  notice  of  his  selection  having 
been  given  to  the  parties.  It  was  held  that  .this  award  was 
void,  the  court,  among  other  things,  saying:  "The  doctrine 
is  well  established,  that  where  an  arbitrator  proceeds  entirely 
ex  parte,  without  giving  the  party  against  whom  the  award  is 
made  any  notice  of  the  proceeding  under  the  submission,  the 
award  is  void,  and  it  is  not  necessary  to  show  corruption  on 
the  part  of  the  arbitrator.  Elmendorf  v.  Harris,  23  Wend. 
62S,  Lutz  v.  Linthicum,  8  Peters,  178,  and  authorities  cited." 

Counsel  for  appellants,  however,  contend  that  because  in 
that  case  Beckwith  was  an  umpire,  while  here  there  was  a 
third  arbitrator  called  in,  the  cases  are  not  analogous.  We 
are  unable  to  concur  in  this  view.  The  same  necessity  for 
notice  and  opportunity  to  be  heard  exists  in  the  case  of  the 
calling  in  of  a  third  arbitrator  that  exists  in  the  case  of  the 
selection  of  an  umpire.  The  difference  is  more  in  form  than 
in  substance.  In  effect,  in  either  case,  it  is  the  decision  of 
the  party  called  in,  whether  he  be  known  as  umpire  or  third 
arbitrator,  that  determines  the  rights  of  the  parties.  In  Day 
v.  Hammond,  57  N.  Y.,  at  page  487,  the  court  clearly  points 
out  that  so  far  as  affects  the  present  question  there  is  no 
distinction  between  an  umpire  and  a  third  arbitrator.  The 
court  says :  "In  pure  umpirage  the  decision,  theoretically, 
rests  solely  with  the  umpire.  In  the  case  of  a  third  arbi- 
trator his  opinion  practically  controls  the  decision.  All  the 
reasons  requiring  a  new  hearing  in  the  one  case  demand  it  in 
the  other.     If  ii  were  right  to  invoke  in  Elmendorf  v.  Harris, 
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supra,  'the  principles  of  eternal  justice'  to  govern  the  case  of 
umpirage,  it  is  equally  proper  to  invoke  them  in  the  case  of 
a  third  arbitrator,  whose  vote  is  sure  to  prevail  in  case  the 
original  arbitrators  continue  to  disagree,  as  it  is  to  be  pre- 
sumed that  they  will.  *  *  *  In  the  case  at  bar  there  is 
no  evidence  of  waiver  of  the  right  to  a  rehearing,  and  to  a 
notice  of  it.  It  is  true  that  the  submission  provides,  in  case 
of  disagreement  between  the  two  arbitrators,  that  a  third  per- 
son may  be  'called  in.'  The  fair  import  of  this  language  is, 
that  he  comes  into  the  case  like  any  other  arbitrator,  with 
the  same  powers  and  duties.  The  interests  of  justice  require 
that  a  party  should  not  be  deemed  to  have  parted  with  so 
important  and  essential  a  right  as  that  of  having  his  case 
heard  on  slight  evidence  or  on  implication.  The  prOof  of 
waiver  should  be  distinct  and  unequivocal." 

We  do  not  deem  it  necessary  to  enter  upon  an  examination 
of  cases  cited  by  counsel  for  appellants  holding  a  rule  differ- 
ent from  that  laid  down  in  Elmenclorf  v.  Harris,  supra.  Very 
many  and  respectable  courts  have  held  that  the  objection  of 
a  want  of  notice  in  such  cases  can  not  be  raised  by  plea  in 
bar,  but  that  it  can  only  be  urged  by  bill  in  equity  or  motion 
to  set  aside  the  award.  (See  Freeman's  notes  to  Elmenclorf 
v.  Harris,  35  Am.  Dec.  591,  et  seq.)  But,  as  has  been  seen, 
this  court,  in  Ingraham  v.  Whitmore,  supra,  is  committed  to 
the  doctrine  of  Elmendorf  v.  Harris,  which  holds  the  award 
absolutely  void  where  there  is  want  of  notice  of  hearing. 

We  perceive  no  cause  to  disagree  with  the  Appellate  Court 
in  its  rulings,  and  its  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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E.  W.  Tillotson  et  al. 

v. 

Caroline  Mitchell. 

Filed  at  Springfield  September  27,  1884. 

1.  Chancery — closing  the  taking  of  testimony.  Until  an  order  of  court 
or  agreement  fixing  the  time  to  close  the  taking  of  evidence  in  a  chancery 
suit,  the  parties  will  have  the  right  to  continue  to  take  evidence  at  any  time 
until  the  trial;  and  even  such  an  order  does  not  preclude  the  parties  from 
introducing  oral  evidence  on  the  hearing,  unless  otherwise  agreed  to  by  the 
parties.  The  making  up  of  certain  issues  of  fact  for  a  jury  to  try,  and  an 
agreement  that  the  jury  would  have  found  those  issues  for  the  complainant, 
does  not  operate  to  close  the  taking  of  further  testimony. 

2.  Same — submitting  issues  to  jury — when  proper.  It  is  only  where  the 
evidence  is  conflicting  as  to  the  issues  of  fact  in  a  chancery  suit,  that  it  is 
proper  to  submit  such  issues  to  a  jury. 

3.  Same — effect  of  stipulation  as  to  what  would  have  been  the  finding 
of  a  jury.  Where  it  is  stipulated  in  a  chancery  suit  that  a  jury  would  have 
found  certain  issues  of  fact  for  the  plaintiff,  this  will  be  an  admission  that 
there  was  evidence  tending  to  justify  such  a  finding,  and,  on  error,  such 
issues  will  be  treated  as  having  been  so  found;  and  such  supposed  finding 
will  not  be  disturbed  when  not  clearly  against  the  weight  of  the  evidence. 

4.  Notice  by  possession — as  to  occupant's  rights  to  real  estate.  It 
has  been  held  that  the  actual,  open  and  visible  possession  of  a  lot  by  one, 
even  though  his  entry  therein  was  as  a  tenant  of  another,  or  under  him,  is 
notice  to  the  world  of  his  rights  and  equities,  whatever  they  are,  and  is  suffi- 
cient to  put  a  subsequent  purchaser  or  incumbrancer  of  the  former  owner 
upon  inquiry  as  to  the  occupant's  rights  acquired  while  so  in  possession. 

5.  A  carpenter,  employed  by  the  owner  of  several  lots  to  erect  buildings 
on  the  same,  was  let  into  possession  of  one  of  the  lots,  and  a  building  thereon 
used  by  him  as  a  shop,  and  while  so  in  the  open  and  actual  possession  of  the 
lot  he  bought  the  same  of  the  owner  in  payment  of  what  the  latter  owed  him, 
and  continued  such  possession  afterward,  during  which  time  the  owner  gave 
a  deed  of  trust  upon  it  and  other  property.  It  was  held,  that  his  possession 
at  the  time  was  notice  to  the  incumbrancer,  of  his  purchase,  the  same  as 
though  his  contract  or  deed  were  recorded. 

6.  Estoppel — omission  of  one  in  possession  of  land  to  disclose  his 
rights— want  of  knowledge  on  his  part  as  to  the  purpose  of  statements  made 
to  him.  A  carpenter  having  purchased  a  lot  from  the  owner  in  part  payment 
of  a  debt  owing  him  for  his  services  in  erecting  buildings  for  his  vendor,  and 


Tillotson  et  al.  v.  Mitchell.  519 

Brief  for  the  Appellants. 

having  taken  possession  of  the  same,  agents  of  a  party  negotiating  a  loan  to 
the  former  owner  informed  such  purchaser  that  they  were  about  making  such 
a  loan,  and  that  they  wanted  to  save  back  enough  of  the  loan  to  pay  the 
mechanics  off,  so  that  there  would  be  no  liens,  making  no  reference,  how- 
ever, to  a  trust  deed,  or  saying  anything  from  which  it  could  be  implied  that 
if  one  was  to  be  given  it  should  embrace  his  lot,  and  he  replied  that  his 
vendor  was  an  honest  man,  etc.,  and  did  not  disclose  his  purchase,  and  the 
trust  deed  was  given  embracing  his  lot:  Held,  that  such  purchaser  was  not 
estopped  from,  the  assertion  of  his  rights  as  against  the  party  taking  the  trust 
deed. 

7.  An  admission,  to  estop  a  party  from  asserting  his  purchase  of  the  lot 
from  a  former  owner,  must  be  made  with  a  full  knowledge  of  the  facts,  or 
for  the  purpose  of  fraud;  and  such  admission  must  be  shown  not  by  evidence 
which  is  loose,  indefinite,  inconclusive  and  unsatisfactory. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Messrs.  McNulta  &  Weldon,  for  the  appellants : 
Possession,  to  afford  constructive  notice  to  a  subsequent 
purchaser,  must  not  be  ambiguous,  and  such  as  may  be  mis- 
understood.    Patten  v.  Moore,  32  N.  H.  382;  Brown  v.  Volk- 
enning,  64  N.  Y.  83. 

The  possession  of  Mitchell  was  equivocal  in  its  character, 
and  could  not  be  easily  distinguished  from  that  of  Winegard- 
ner,  his  grantee,  and  was  not  such  as  to  give  notice  to  the 
appellants  of  any  equitable  right  in  him,  or  to  put  them  upon 
inquiry  as  to  the  rights  of  Mitchell  as  the  owner  of  the  fee. 
3  Washburn  on  Eeal  Prop.  (3d  ed.)  123  ;  4  Kent's  Com.  203  ; 
Chesterman  v.  Gardner,  5  Johns.  Ch.  29 ;  Cook  v.  Travis,  20 
N.  Y.  400 ;  Governor  v.  Lynch,  2  Paige,  200 ;  Freeman  v. 
Freeman,  43  N.  Y.  34 ;  Grimestone  v.  Carter,  3  Paige,  421  ; 
Tuttle  v.  Jackson,  6  Wend.  213  ;  Norcross  v.  Widgery,  2  Mass. 
508;  DeRuyter  v.  Trustees,  2  Barb.  Ch.  555;  Brice  v.  Brice, 
5  Barb.  533  ;  Ruck  v.  Holleway's  Devisees,  2  J.  J,  Marsh.  180  ; 
Troup  v.  Hurlbut,  10  Barb.  354;  Moyer  v.  Hinman,  3  Kern. 
180;    Webster  v.  Van  Steenberg,  46  Barb.  211;   Merrithew  v. 
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Andrews,  43  N,  Y.  34;  Trustees  v.  Wheeler,  59  Barb.  585; 
Colby  v.  Kenneston,  4  N.  H.  262  ;  Patten  v.  Moore,  32  id.  382 ; 
Campbell  v.  Brackenbridge,  8  Blackf.  471 ;  Beatie  v.  Butler, 
21  Mo.  313;  Coleman  v.  Barklew,  3  Dutch.  357;  Holmes  v. 
iSfeoitf,  2  Stockt.  419,  McMeehan  v.  Griffing,  3  Pick.  149; 
Fassett  v.  £mi^,  23  N.  Y.  252;  Emmons  v.  Murray,  16  N.  H. 
385;  Smith  v.  Cfafe,  31  Cal.  180;  Bele  v.  Twilight,  3  N.  Y. 
500 ;  Wfyatt  v.  Elam,  23  Ga.  201 ;  White  v.  Wakefield,  7 
Sim.  401;  Bttpert  v.  Mae/r,  15  111.  540;  Truesdale  v.  Ford, 
37  id.  210 ;  Potts  v.  Cfc&k,  44  id.  103 ;  Stone  v.  Coofc,  79 
id.  424, 

Messrs.  Williams,  Burr  &  Capen,  and  Messrs.  Stevenson 
&  Ewing,  for  the  appellee : 

The  agreement  that  the  jury  would  have  found  the  issues 
for  the  appellee,  is  an  admission  that  they  could  rightfully 
find  them  so. 

The  purchaser  of  real  estate  is  bound  to  inform  himself  as 
to  what  interest  the  party  in  possession  claims  ;  and  it  makes 
no  difference  whether  he  originally  entered  as  a  tenant,  or 
otherwise.  His  possession  is  constructive  notice  of  his  rights 
in  the  premises,  unless  he  fails  to  state  them  when  inquired  of. 
Williams  v.  Brown,  14  111.  200;  Small  v.  Stagg,  95  id.  39 
Lyman  v.  Russell,  45  id.  281 ;  DeWolf  v.  Pratt,  42  id,  198 
White  v.  White,  89  id.  460 ;  Hatch  v.  Bigelow,  39  id.  556 
Reeves  v.  Ayers,  38  id.  418;  Keys  v.  Test,  33  id,  316;  Mathi- 
son  v.  Prescott,  86  id.  493  ;  Phillips  v,  Pitts,  78  id.  72  ;  Brown 
v.  Gaffney,  28  id.  149;  Lumbard  v.  Abbey,  73  id.  177;  Pret- 
ty man  v.  Wilkey,  19  id.  235;  Brooks  v.  Bruyn,  18  id,  539; 
McConnel  v.  Reed,  4  Scam.  117;  Cabeen  v.  Breokenridge,  38 
id.  91 ;  Coari  v.  Olsen,  91  id.  273;  Dyer  v,  Martin,  4  Scam. 
146  ;  Rupert  v.  Mark,  15  111.  540  ;  Franz  v.  Orton,  75  id.  100  ; 
Bartling  v.  Brasuhn,  102  id.  445;  Brainard  v.  Hudsoni  103 
id.  21S;  Conner  v.  Goodman,  104  id.  365, 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  an  injunction,  filed  by  appellee,  against 
appellants,  to  restrain  the  sale  of  lot  4,  block  1,  Dimmit's 
first  addition  to  the  city  of  Bloomington.  It  appears  that 
one  W.  H.  Winegardner,  of  that  city,  was  the  owner  of  this 
and  several  other  lots,  which  he  undertook  to  improve.  Abner 
Mitchell,  a  carpenter,  had  been  employed  to  make  expensive 
improvements  upon  Winegardner's  residence  property,  and 
he  entered  into  an  arrangement  with  the  latter  to  build,  and 
did  build  for  him,  four  large  houses, — one  of  them  on  lot  5, 
adjoining  lot  4,  the  property  in  controversy.  He  also  built  a 
house  on  the  lot  in  controversy.  It  is  claimed  that  Mitchell, 
by  verbal  agreement,  purchased  of  Winegardner,  lot  4,  for 
$700,  which  was  paid  by  indebtedness  of  Winegardner  to 
him.  Winegardner  was  to  furnish  the  materials  for  all  four 
buildings,  and  the  labor  in  plastering,  painting,  tinning,  etc., 
and  Mitchell  was  to  pay  for  the  sum  expended  on  his  house, 
by  his  labor  on  the  other  three  houses.  It  is  claimed  that 
this  purchase  and  arrangement  were  made  on  the  6th  day  of 
March,  1875,  and  that  Winegardner,  on  a  settlement  at  the 
time  the  purchase  was  made,  owed  Mitchell  about  $900,  for 
labor  in  erecting,  previously,  other  buildings,  $700  of  which 
paid  for  the  lot.  In  June,  following,  Winegardner  applied 
to  the  Massachusetts  Mutual  Life  Insurance  Company  for, 
and  obtained,  a  loan  of  $3500,  and  gave  a  trust  deed  on 
lots  4  and  5  to  secure  its  payment.  The  loan  fell  due  in 
1877,  and  Tillotson,  the  trustee,  advertised  the  property  for 
sale.  Previous  to  that  time  Winegardner  conveyed  lot  4  to 
Mitchell,  and  he  conveyed  to  his  wife.  On  the  advertisement, 
Mrs,  Mitchell  filed  this  bill,  setting  up  her  claim  to  the  prop- 
erty, and  prayed  that  the  sale  be  enjoined.  Afterwards,  a 
motion  was  made  to  submit  these  questions  of  fact  to  a  jury, 
which  motion  was  allowed ; 


522  Tillotson  et  al.  v.  Mitchell. 

Opinion  of  the  Court. 

"First — Did,  or  did  not,  Abner  Mitchell,  in  the  month  of 
March,  1875,  purchase,  by  verbal  contract,  the  property  in 
controversy  ? 

"Second — If  you  answer  'yes'  to  the  first  question,  then 
answer  the  following  question :  Did,  or  did  not,  said  Abner 
Mitchell,  on  or  before  the  time  of  said  purchase,  pay  Wine- 
gardner  for  said  lot  ? 

"Fourth — Did,  or  did  not,  said  Abner  Mitchell  know,  at 
and  before  Winegardner  borrowed  money  of  the  company,  it 
was,  or  was  to  be,  secured  by  a  mortgage  on  the  property?" 

The  court,  however,  refused  to  submit  a  question  as  to 
whether  Mitchell  was  in  possession  of  the  lot  before  and  at 
the  time  the  trust  deed  was  executed. 

Defendants  stipulated,  "that  said  questions  be  considered 
as  having  been  submitted,  and  to  the  first  the  jury  answer 
'yes,'  to  the  second  the  jury  answer  'yes,'  and  to  the  last 
answer  'no,' — defendants  reserving  to  themselves  the  same 
rights  that  they  would  have  in  case  there  had  been  an  actual 
trial  on  a  feigned  issue  out  of  chancery,  and  a  verdict  on  said 
issues  as  above."  On  a  hearing,  the  circuit  court  found  for 
complainant,  and  decreed  the  relief  sought.  Defendants  ap- 
pealed to  the  Appellate  Court  for  the  Third  District,  where, 
on  a  hearing,  the  decree  of  the  circuit  court  was  affirmed, 
and  they  bring  the  record  to  this  court  by  appeal. 

We  shall  first  dispose  of  a  question  of  practice,  before  pro- 
ceeding to  discuss  the  merits  of  the  case.  It  is  insisted  the 
court  erred  in  admitting  oral  evidence  on  the  hearing, — that 
as  issues  were  made  for  trial  by  jury,  and  they  were  agreed 
as  found  for  complainant,  the  court  should  have  considered 
the  evidence  as  closed,  and  no  further  evidence  should  have 
been  received.  There  had  been  no  order  fixing  the  time  to 
close  the  evidence.  Until  such  an  order  is  entered,  the  par- 
ties have  the  right  to  continue  to  take  evidence  at  any  time 
until  and  at  the  trial ;  and  an  order  fixing  the  time  to  close 
the  taking  of  evidence  can  not   preclude  the  parties   from 
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introducing  oral  evidence  on  the  hearing,  unless  otherwise 
agreed  to  by  the  parties.  That  is  a  right  secured  them  by 
the  statute,  and  of  which  they  can  not  be  deprived  without 
their  consent.  Appellee,  therefore,  but  exercised  her  statu- 
tory right  in  introducing  evidence  as  to  Mitchell's  possession, 
on  the  hearing. 

We  now  come  to  consider  the  question  whether  Mitchell 
had  such  possession  as  was  notice  to  a  subsequent  incum- 
brancer to  put  him  on  inquiry.  All  the  issues  of  fact  were 
submitted  to  the  jury,  because  the  evidence  was  conflicting. 
Had  it  been  clear  and  satisfactory,  it  would  not  have  been 
proper  to  submit  the  issues  to  the  jury.  By  the  stipulation 
it  is  conceded  that  a  jury  would  find  the  issues  for  complain- 
ant, and  that  is  an  admission  that  there  was  evidence  that 
tended  to  justify  such  a  finding.  In  view  of  this  admission 
we  do  not  feel  warranted  in  disturbing  the  supposed  findings. 
If  they  were  clearly  against  the  weight  of  the  evidence,  it 
might,  in  the  promotion  of  justice,  be  otherwise;  but  such  is 
by  no  means  the  fact.  There  is  sufficient  evidence  to  support 
the  findings,  and  as  it  is  agreed  the  jury  would  have  so  found, 
we  decline  to  disturb  them. 

In  the  case  of  McConnel  v.  Reed,  4  Scam.  117,  it  was  said 
that  in  some  cases  possession  is  the  foundation  as  well  as 
the  evidence  of  title,  and  under  all  circumstances  it  is  such 
indicia  of  ownership  as  should  induce  a  prudent  man  to  ex- 
amine into  its  source  before  purchasing.  It  was  also  said 
that  the  decisions  are  uniform  that  possession  of  land  is 
notice  to  a  purchaser,  of  the  title  held  by  the  occupant,  and 
this  court,  in  a  large  number  of  cases,  without  any  limitation 
or  modification  of  the  rule,  has  uniformly  held  that  possession 
is  notice  of  the  occupant's  title,  equal  to  the  record  of  his 
deed.  In  the  case  of  Dyer  v.  Martin,  4  Scam.  146,  it  was 
said  that  possession  by  a  person  residing  on  the  land  is  notice 
to  all  the  world  that  he  has  some  interest  in  the  land,  and 
any  person  purchasing  it  while  that  possession  continues 
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takes  title  to  the  premises  subject  to  that  interest,  whatever 
it  may  be.  In  Williams  v.  Brown,  14  111.  200,  it  was  said 
Williams  was  in  possession  all  the  while.  It  was  held  that 
"this  was  constructive  notice  to  her  (the  purchaser)  of  all 
the  rights  of  the  tenant  in  possession,  as  has  been  repeatedly 
held  by  this  court.  Nor  did  it  make  any  difference  that  he 
took  possession  as  tenant,  and  not  as  purchaser. "  In  that 
case  the  tenant  had  furnished  money  to  another  to  purchase 
the  land  for  him,  but  the  agent  paid  the  money  and  took  a 
bond  for  a  conveyance  to  himself,  and  subsequently  had  the 
land  conveyed  to  his  mother-in-law.  Brown,  the  trustee,  had 
promised,  verbally,  to  convey  the  land  to  Williams  so  soon  as 
he  could  obtain  a  deed,  but  refused,  and  had  the  conveyance 
made  as  stated.  The  court  held  he  was  entitled  to  the  land. 
The  doctrine  that  the  actual  possession  of  land  is  notice 
of  the  occupant's  title,  whether  legal  or  equitable,  has  been 
repeatedly  and  uniformly  announced  by  this  court,  and  it 
would  be  supererogatory  to  refer  to  the  cases,  nor  would  it 
answer  any  useful  purpose.  To  operate  as  notice  in  such 
cases,  the  possession  must  be  actual, — not  constructive, — 
open  and  visible.  Was  the  possession  in  this  case  of  that 
character  ?  Immediately  after  his  purchase,  Mitchell  erected 
a  temporary  structure  on  the  lot,  in  which  to  place  his  tools 
and  other  articles.  He  remained  in  the  possession  and  con- 
trol of  this  structure  until  after  the  trust  deed  was  executed. 
He  was  daily  present  on  the  land,  controlling  the  labor  of 
others  and  contributing  his  own  in  the  erection  of  the  build- 
ing, before  and  after  the  trust  deed  was  executed,  until  it  was 
completed.  Not  only  so,  but  he  told  all  the  workmen  but 
one  that  the  lot  and  house  were  his ;  and  the  same  fact  was 
known  to  a  number  of  persons  in  the  neighborhood.  His 
possession  was  actual,  open  and  visible,  and  did  notify  per- 
sons in  the  neighborhood  that  he  claimed  to  own  the  premises. 
In  fact,  his  possession  is  not  disputed  by  appellants.  They, 
however,  claim  that  his  possession  was  so  equivocal  in  its 
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character  as  not  to  afford  notice  to  or  demand  inquiry  of  any 
person.  It  is  urged,  that  being  a  carpenter  and  engaged  in 
the  construction  of  the  house  on  the  lot,  there  was  nothing 
to  notify  the  public  that  he  was  not  in  possession  merely  as 
a  carpenter  and  builder,  as  such  persons  usually  have  pos- 
session for  that  purpose,  but  was  in  as  a  purchaser;  that 
carpenters  and  builders,  when  so  in  possession,  are  seldom 
in  possession  as  owners,  but  simply  for  the  purpose  of  pur- 
suing their  occupation,  and  such  possession,  even  when  it 
concurs  with  ownership,  should  not  be  held  notice  of  claim 
of  ownership.  We  have  not  been  inclined  in  the  past  to 
make  distinctions  in  reference  to  possession,  so  it  is  actual, 
open  and  visible.  In  the  case  of  Williams  v.  Brown,  supra, 
it  was  insisted  that  as  complainant  was  in  possession  as  a 
tenant,  the  purchaser  was  only  chargeable  with  notice  of  his 
tenancy ;  but  the  court  held  the  possession  was  notice  of  all 
his  rights, — even  of  a  verbal  agreement  for  a  conveyance 
of  the  land.  In  the  case  of  Coari  v.  Olsen,  91  111.  273,  in 
discussing  this  question,  it  was  said :  "But,  although  other 
courts  have  held  the  doctrine  of  notice  by  possession  as  sub- 
ject to  being  materially  modified  by  circumstances,  this  court 
has  uniformly  held  that  actual  occupancy  is  equal  to  the 
record  of  the  deed  or  other  instrument  under  which  the  occu- 
pant claims,  and  a  purchaser  is  bound  to  inquire  by  what 
right  or  title  he  holds.  The  purchaser  takes  the  premises 
subject  to  that  title  or  interest,  whatever  it  may  be."  In 
this  last  case  Olsen  held,  at  the  time  the  sale  was  made  to 
Coari,  the  third  story,  only,  of  the  building,  under  his  unre- 
corded contract  of  purchase  from  Wakely.  The  second  story 
was  vacant,  and  the  first  story  was  occupied  by  a  tenant  of 
Wakely,  the  vendor,  yet  this  was  held  such  possession  as  was 
notice  to  Coari,  and  Olsen's  purchase  was  enforced  by  com- 
pelling a  conveyance  from  Wakely  and  the  cancellation  of 
Coari's  contract  for  a  conveyance.  The  possession  in  this 
case  is  manifestly  as  certain  and  unequivocal  as  it  was  in 
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that  case.  In  this,  Mitchell  was  in  the  actual  possession  of 
the  whole  lot. 

We  are  unable,  from  the  evidence,  to  say  Mitchell  was  es- 
topped by  anything  he  said  or  did  before  the  trust  deed  was 
executed.  It  is  true  that  Tillotson  and  Wait  testify  that  they 
saw  Mitchell  before  the  trust  deed  was  executed,  and  informed 
him  that  they  were  about  making  a  loan  to  Winegardner,  and 
they  wanted  to  save  money  back  to  pay  the  mechanics  off,  so 
there  would  be  no  mechanics'  liens  in  the  end.  It  will  be 
observed  that  in  this  statement  to  him  no  reference  is  made 
to  a  deed  of  trust,  or  if  it  could  be  inferred  that  there  was  to 
be  one  taken,  there  is  no  statement  as  to  the  property  that 
was  to  be  embraced  in  it.  Is  it  possible  to  hold  that  a  man 
shall  lose  his  land  because  he  does  not  disclose  his  title  in 
answer  to  such  a  statement  as  this  ?  Surely,  the  doctrine  of 
estoppel  will  never  be  carried  to  such  a  length. 

Mitchell's  reply,  that  "Winegardner  is  an  honest  man,  and 
I  wish  we  had  a  thousand  such  men, "  is  urged  to  show  that 
he  knew  the  deed  of  trust  was  to  embrace  his  lot.  It  seems 
that  Mitchell  was  hard  of  hearing,  and  the  reply  would  lead 
to  the  inference  that  he  understood  Tillotson  and  W^ait  as 
questioning  Winegardner's  intention  to  pay  the  mechanics, 
and  it  is  far  from  showing  that  he  understood  at  the  time 
that  the  deed  of  trust  was  to  embrace  his  lot.  Wait  says, 
"We  went  there  to  learn  whether  the  property  was  subject  to 
mechanics'  liens,"  and  they  told  Mitchell  they  wanted  all  the 
bills  paid,  so  that  they  would  not  be  liens.  He  does  not  say 
they  told  Mitchell  that  the  money  was  to  be  loaned,  in  whole 
or  in  part,  on  this  lot,  as  security.  Tillotson  says  that  he 
went  to  the  building,  and  saw  Mitchell  at  work  on  the  house, 
about  the  first  of  June.  "I  told  him  we  were  making  a  loan 
on  the  premises  for  Winegardner. "  On  what  premises  ?  He 
does  not  say  he  informed  Mitchell  the  loan  was  to  be  on  his 
lot.  The  evidence  of  these  witnesses  is  loose,  indefinite,  in- 
conclusive and  unsatisfactory  to  establish  an  estoppel.     An 
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admission,  to  have  that  effect,  must  be  made  with  a  full 
knowledge  of  the  facts,  or  for  the  purpose  of  fraud,  to  bind  a 
party.  In  this  case  we  are  unable  to  see  that  Mitchell  said 
or  did  anything  that  precludes  him  or  his  grantee  from  assert- 
ing title  to  the  lot. 

We  are  unable  to  perceive  any  error  in  the  record,  and  the 
decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 


The  People  ex  rel.  Commissioners  of  Highways  of  the  Towns 

of  Ottawa  and  South  Ottawa 

v. 

The  Board  of  Supervisors  of  La  Salle  County. 

Filed  at  Ottawa  November  17,  1884. 

1.  Bridges — compelling  counties  to  aid  in  their  construction — condi- 
tions to  their  liability.  Where  a  town  has  no  power  to  levy  and  collect  a 
tax  to  build  a  bridge  within  the  limits  of  an  incorporated  city,  the  authorities 
of  the  town  can  not  require  the  county  to  contribute  toward  the  expense  of 
such  work. 

2.  Same — as  to  the  power  of  towns  to  levy  a  tax  to  build  a  bridge  within 
the  limits  of  an  incorporated  city,  village,  etc.  The  principle  or  rule  to  be 
deduced  from  the  legislation  in  this  State  and  the  decisions  of  this  court,  as 
the  law  now  stands,  is,  that  a  town  has  no  power  to  levy  and  collect  a  tax  for 
the  building  of  a  bridge  within  the  limits  of  an  incorporated  town,  village  or 
city  which  has  itself  the  power  to  establish,  construct  and  repair  bridges 
within  its  own  limits.  The  powers  and  jurisdiction  of  the  commissioners  of 
highways  in  relation  to  bridges  do  not  extend  to  any  part  of  the  territory  of 
their  towns  embraced  within  any  such  incorporated  town,  village  or  city. 
The  jurisdiction  of  the  latter,  on  that  subject,  is  exclusive. 

This  is  an  original  application  in  this  court  on  a  petition 
for  a  writ  of  mandamus,  filed  by  the  commissioners  of  high- 
ways of  the  towns  of  Ottawa  and  South  Ottawa,  against  the 
board  of  supervisors  of  La  Salle  county,  to  compel  the  county 
to  contribute  one-half  of  the  expense  of  building  a  bridge 
over  Fox  river. 
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Mr.  G.  S.  Eldrldge,  and  Messrs.  Gilbert  &  Eckles,  for 
the  relator. 

Mr.  L.  W.  Brewer,  for  the  respondent. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  the  act  in  relation  to  township  organization,  approved 
February  17,  1851,  (Laws  1851,  p.  35,)  it  was  provided  by 
section  1,  article  22:  "The  commissioners  of  highways, in 
the  several  towns  in  this  State  shall  have  the  care  and  super- 
intendence of  highways  and  bridges  therein,  and  it  shall  be 
their  duty  to  give  directions"  (presumably  to  overseers  of 
highways)  "for  the  repairing  of  the  roads  and  bridges  in  their 
respective  towns,  and  to  cause  the  highways,  and  the  bridges 
which  are  or  may  be  erected  over  streams  intersecting  high- 
ways, to  be  kept  .in  repair."  The  city  charter  of  Ottawa, 
enacted  February  10,  1853,  (Laws  1853,  p.  300,)  conferred 
upon  that  city  power  "to  open,  alter,  abolish,  widen,  extend, 
establish,  grade,  pave  or  otherwise  improve  and  repair  streets 
*  *  *  and  other  public  highways,"  and  "to  establish,  erect 
and  keep  in  repair  bridges"  within  its  limits,  and  gave  the 
city  power  to  levy  and  collect  certain  taxes  for  that  purpose. 
These  statutes  both  being  in  force,  the  town  of  Ottawa  levied 
a  tax,  by  vote  in  the  town  meeting,  to  raise  funds  to  con- 
struct a  bridge  across  Fox  river  at  a  point  within  the  limits 
of  the  city  of  Ottawa.  The  lawful  authority  to  collect  this 
tax  was  called  in  question  on  a  bill  for  injunction  brought 
by  a  tax-payer  of  the  town,  resident  within  the  city,  in  which 
it  was  charged  that  the  city  had  exclusive  control  of  bridges 
within  its  limits,  and  that  the  city  had  not  provided  for  or 
consented  to  the  erection  of  a  bridge  at  that  point.  The 
cause  was  finally  determined  in  this  court.  It  was  there 
held  that  the  town  had  no  lawful  power  to  levy  or  collect  a 
tax  for  that  purpose,  upon  the  ground  that  the  jurisdiction 
of  the  city  was  exclusive.     (Town  of  Ottawa  v.  Walker,  21  111. 
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605.)  The  views  of  the  court  are  stated  fully  on  page  609  of 
the  Eeports,  and  need  not  be  repeated  here.  The  same  prin- 
ciple was  again  promulgated  in  Commissioners  of  Highways 
of  the  Town  of  Lancaster  v.  Baumgarten,  41  111.  260,  and  what 
was  said  in  the  Ottawa-Walker  case  (in  the  year  1859)  was 
there  (in  1866)  referred  to  and  reaffirmed. 

The  principle  or  rule  established  in  these  cases  is,  that 
under  the  statutes,  as  they  then  stood,  the  powers  and  ju- 
risdiction of  the  commissioners  of  highways  in  relation  to 
bridges  did  not  extend  to  any  part  of  the  territory  of  their 
town  embraced  within  the  limits  of  incorporated  towns,  vil- 
lages or  cities  having  powers  to  establish,  construct  and 
repair  bridges  within  their  respective  limits.  In  the  Ottawa- 
Walker  case  the  territorial  limits  of  their  authority  was  held 
not  to  cover  ground  within  the  limits  of  the  city,  although 
embraced  also  within  the  limits  of  the  town.  In  the  Lan- 
caster-Baumgarten  case  the  territorial  limits  of  their  liability 
to  build  bridges  were  held  not  to  extend  beyond  the  boundary 
of  their  town,  nor  into  the  limits  of  a  city  not  within  the 
boundaries  of  their  town,  and  this  upon  the  ground  that  the 
whole  burden  of  making  and  repairing  bridges  was,  by  its 
charter,  upon  the  city  of  Freeport.  Thus  the  law  in  this 
regard  confessedly  stood  until  1879.  True,  there  was  a  stat- 
ute saying  that  where  an  adjoining  town  ivas  liable  to  con- 
struct a  bridge  over  a  stream  which  was  the  town  line,  such 
bridge  should  be  built  at  the  equal  expense  of  the  respective 
towns.  (Laws  1861,  p.  279.)  This  was  held  not  to  apply 
to  the  Freeport  case,  for  want  of  the  "liability"  (mentioned  in 
the  act)  on  the  part  of  the  town  of  Lancaster. 

It  is  contended  that  the  policy  of  confining  the  powers  of 
the  commissioners  of  highways  within  the  territorial  limits  of 
that  part  of  the  territory  of  their  town  not  embraced  within 
the  bounds  of  any  incorporated  city,  town  or  village,  which 
had  prevailed  up  to  1879,  was  then  abandoned,  and  that  this 
is  shown  by  the  Eoad  law  of  1879,  and  by  subsequent  legisla- 
34—111  III. 
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tion.  Eeference  is  made  to  section  106  of  the  Koad  and  Bridge 
act,  (Laws  1879,  p.  280,)  where  it  is  declared  :  "Bridges  over 
streams  which  divide  towns,  *  *  *  and  bridges  over  streams 
on  roads  on  *  *  *  town  lines,  shall  be  built  and  repaired 
at  the  equal  expense  of  such  towns :  Provided,  that  for  the 
building  and  maintaining  of  bridges  over  streams  near  *  *  * 
town  lines  in  which  both  are  interested,  the  expense  of  build- 
ing and  maintaining  any  such  bridges  shall  be  borne  equally 
by  both  *  *  *  towns."  The  next  section  authorizes  joint 
contracts  to  be  entered  into  by  the  commissioners  of  adjoin- 
ing towns  for  this  purpose.  The  next  section  provides  that 
if  the  commissioners  of  either  of  such  towns,  after  notice, 
shall  neglect  to  build  or  repair  any  such  bridge  when  any 
contract  has  been  made  in  regard  to  the  same,  the  commis- 
sioners giving  the  notice  may  build  and  repair  the  same,  and 
recover  one-half  (or  such  amount  as  has  been  agreed  upon) 
of  the  expense  from  the  commissioners  so  neglecting  to  assist. 

While  the  language  of  the  statute  law  on  this  subject  has 
been  changed,  it  seems  apparent,  upon  close  observation,  the 
law  itself  has  not  been  changed  at  all  in  its  substance  and 
meaning.  While  section  106  does  expressly  declare  that 
bridges  over  streams  which  divide  towns  shall  be  built  and 
repaired  at  the  expense  of  such  towns,  still  by  the  provisions 
of  the  succeeding  sections  it  is  apparent  that  no  legal  liability 
rests  on  any  town  under  the  act  of  1879,  except  in  cases 
where  the  town  has  chosen  to  assume  such  liability  by  con- 
tract. And  so,  while  the  statute  of  1883  contains  the  same 
express  declaration  that  such  bridges  shall  be  a  town  charge, 
to  be  borne  by  both  towns,  still  other  sections  show  there  to 
be  no  legal  liability  upon  such  towns  unless  assumed  by  such 
town.  There  is  a  provision  in  the  act  of  1883  (Laws  1883, 
p.  130,)  that  where  one  of  the  adjoining  towns  refuses  to 
assist,  the  other  town  may  build  at  its  own  expense. 

Now,  as  the  law  stood  when  the  case  of  Ottawa  v.  Walker 
was  decided,  it  was  substantially  the  same  in  the  respect  of 
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making  such  bridges  a  charge  upon  the  adjoining  towns,  as 
it  is  now.  In  Rutland  v.  Dayton,  60  111.  58,  (decided  in  1871,) 
it  was  laid  down  by  this  court  that  while  no  town  was  legally 
liable,  aside  from  its  own  action,  to  build  or  assist  in  build- 
ing or  repairing  a  bridge  across  a  stream  dividing  it  from 
another  town,  still  such  a  liability  might  be  assumed  by  the 
consent  of  such  town,  and  such  consent  might  be  shown  by 
acts  of  the  town, — such  as  laying  out  roads  leading  to  the 
bridges,  or  raising  money  to  pay,  in  part,  for  such  repairs. 
The  law  is  now,  as  it  was  then,  that  no  town  is  legally  liable, 
by  mere  force  of  the  statute,  to  aid  in  the  construction  or 
repair  of  a  bridge  across  a  stream  constituting  a  part  of  its 
boundary,  but  any  town  may  voluntarily  assume  such  liability 
by  contract,  express  or  implied. 

We  do  not  find  any  change  in  the  Eoad  law  rendering 
the  decision  in  the  case  of  Ottawa  v.  Walker  inapplicable  to 
this  case.  The  principle  laid  down  in  that  case  is,  that  the 
general  words  of  the  Eoad  law  giving  road  commissioners 
power  over  bridges  within  their  respective  towns,  are  not  to 
be  construed  to  apply  to  a  bridge  within  the  limits  of  an 
incorporated  city, —  that  the  statute  as  to  powers  of  road 
commissioners  is  general,  and  that  as  to  powers  of  cities  is 
special,  and  that  the  special  laws  relating  to  cities  are  not  to 
be  affected  by  the  general  statute  as  to  town  officers.  If  this 
be  so,  the  town  of  Ottawa  having  no  power  to  collect  a  tax 
to  build  a  bridge  within  a  city,  can  not  require  the  county  to 
contribute  one-half  of  the  expense  of  such  work. 

The  application  for  the  writ  of  mandamus  is  therefore  de- 
nied, and  the  petition  dismissed. 

Mandamus  denied. 
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The  City  of  Chicago 

v. 

Thomas  O'Brien. 

Wiled  at  Springfield  September  27,  1884. 

1.  Sidewalks — removal  of  snow  and  ice  therefrom — liability  of  owners 
or  occupants  in  respect  thereto.  A  city  has  not  the  constitutional  power  to 
require  the  owner  or  occupant  of  premises  to  keep  the  sidewalk  and  gutters 
in  front  thereof  free  from  snow  and  ice,  or  to  sprinkle  the  same  with  ashes 
or  sand  where  the  snow  and  ice  can  not  be  removed  without  injury  to  the 
pavement,  and  inflict  a  fine  on  him  for  a  neglect  or  failure  to  do  so, — adhering 
to  the  ruling  in  Oridley  v.  City  of  Blooming  ton,  88  111.  554. 

2.  Same — sidewalk  as  a  part  of  the  public  highway.  A  sidewalk  in  a 
city,  though  devoted  to  the  use  of  pedestrians,  is  nevertheless  a  portion  of 
a  public  highway,  as  much  so  as  the  street.  They  are  both  free  to  be  prop- 
erly used  and  enjoyed  by  the  entire  public,  and  are  constructed  alike  for 
their  use. 

3.  Police  power — as  to  public  burdens  imposed  upon  private  indi- 
viduals. The  police  power  of  a  State,  comprehensive  as  it  is,  has  its  limita- 
tions. It  can  not  be  held  to  sanction  the  taking  of  private  property  for 
public  use  without  just  compensation,  however  essential  it  may  be  for  the 
public  health,  safety,  etc.  Upon  the  like  principle,  a  purely  public  burden 
can  not  be  laid  upon  a  private  individual  except  as  authorized  in  cases  to 
exercise  the  right  of  eminent  domain,  or  by  virtue  of  proper  proceedings  to 
enforce  special  assessments  or  special  taxation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court '  on  appeal  from  the  Criminal  Court  of 
Cook  county ;    the  Hon.  George  Gardner,  Judge,  presiding. 

This  was  an  action  by  the  city  of  Chicago,  against  Thomas 
O'Brien,  for  a  violation  of  the  ordinance  hereinafter  set  out. 
The  judgment  of  the  circuit  court  of  Cook  county  was  in  favor 
of  O'Brien,  and  that  judgment  was  affirmed  in  the  Appellate 
Court  for  the  First  District. 

The  cause  was,  by  agreement  of  parties,  submitted  to  the 
court,  without  the  intervention  of  a  jury,  upon  the  following 
agreed  state  of  facts :     That  the  said  defendant  was,  at  the 
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time  hereinafter  mentioned,  the  occupant  of  the  premises 
known  as  No.  203  Centre  avenue,  which  said  premises  were 
and  are  within  the  corporate  limits  of  the  said  city  of  Chicago  ; 
that  the  said  O'Brien,  on,  to-wit,  the  18th  day  of  February, 
1884,  and  for  a  long  time  previous  thereto,  allowed  the  snow 
which  had  fallen,  and  the  ice  formed  therefrom  on  a  portion 
of  the  sidewalk  hereinafter  mentioned,  to  accumulate  upon 
the  sidewalk  in.  front  of  said  premises  to  the  depth  of  from 
six  to  ten  inches,  and  neglected  and  refused,  and  still  neglects 
and  refuses,  to  clear  or  cause  the  same  to  be  cleared  from 
said  sidewalk,  and  where  the  said  snow  had  so  congealed  that 
it  could  not  be  removed  without  injury  to  the  said  sidewalk, 
the  said  O'Brien  neglected  and  refused,  and  still  neglects  and 
refuses,  to  strew  the  same  with  ashes  or  sand ;  that  prior  to 
the  said  18th  day  of  February,  1884,  the  city  council  of  the 
city  of  Chicago  had  duly  passed,  and  the  same  had  been  duly 
and  properly  approved  and  published,  according  to  law  and 
the  statute  in  such  case  made  and  provided,  the  following- 
ordinance,  (Municipal  Code,  sec.  1955,)  to-wit : 

"Every  owner  or  occupant  of  any  house  or  other  building, 
and  the  owner  or  proprietor,  lessee  or  persons  entitled  to  the 
possession  of  any  vacant  lot,  and  every  person  having  the 
charge  of  any  church,  jail,  or  public  hall  or  public  building 
in  this  city,  shall  during  the  winter  and  during  the  time  snow 
shall  continue  on  the  ground,  by  nine  o'clock  in  the  morning, 
when  necessary,  clear  the  sidewalk  and  gutters  in  front  of 
such  house  or  other  building,  and  in  front  of  such  lot,  from 
snow  and  ice,  and  keep  them  conveniently  free  therefrom 
during  the  day ;  or  shall,  in  case  the  snow  and  ice  are  so 
congealed  that  they  can  not  be  removed  without  injury  to  the 
pavement,  cause  the  said  snow  and  ice  to  be  strewed  with 
ashes  or  sand ;  and  shall  also,  at  all  times,  keep  such  side- 
walk clear  and  free  from  all  dirt,  filth,  or  other  obstructions 
or  incumbrances,  so  as  to  allow  citizens  to  use  the  said  side- 
walks in  an  easy  and  commodious  manner ;  and  every  person 
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neglecting  to  comply  with  this  section,  shall  incur  a  penalty 
of  five  dollars  for  each  neglect  or  refusal. " 

And  it  is  further  agreed  that  -said  sidewalk  is  a  part  of  one 
of  the  public  streets  or  highways  of  said  city. 

Mr.  Geo.  Mills  Kogers,  and  Mr.  M.  E.  M.  Wallace,  for 
the  appellant : 

The  ordinance  can  be  most  properly  upheld  under  the  gen- 
eral police  powers  vested  in  the  city.  Railroad  Co.  v.  Dill, 
22  111.  265  ;  Bonsall  v.  Mayor,  19  Ohio,  418  ;  Faxon  v.  Sweet, 

13  N.  J.  196;  Washington  v.  Mayor,  1  Swan,  177;  Mayor  v. 
Maberry,  6  Humph.  368 ;  Woodbridge  v.  City  of  Detroit,  8 
Mich.  274;  White  v.  Mayor,  2  Swan,  364;  City  of  Boston 
v.  Shaw,  1  Mete.  107;  City  of  Lowell  v.  Hadley,  8  id.  180; 
Lowell  v.  French,  6  Cush.  223 ;  Commonwealth  v.  Goddard, 
Thatcher's  C.  C.  420 ;   Kirby  v.  Boylston  Market  Association, 

14  Gray,  249;  Goddard' 's  case,  16  Pick.  504;  Vandyke  v.  Cin- 
cinnati, 1  Disney,  532;  Cooley's  Const.  Lim.  (5th  ed.)  727. 

Unless  the  General  Assembly  was  prohibited  by  the  consti- 
tution from  granting  such  powers  as  have  been  enumerated,  to 
the  city,  then  such  powers  are  not  unconstitutional.  Cooley's 
Const.  Lim.  (5th  ed.)  106,  107,  218;  Railroad  Co.  v.  Dill,  22 
111.  265  ;  Washington  v.  Mayor,  1  Swan,  177  ;  Faxon  v.  Sweet, 
13  N.  J.  196;  Woodbridge  v.  City  of  Detroit,  8  Mich.  274; 
In  matter  of  Dorrance  street,  4  K.  I.  230 ;  Deblois  v.  Baker, 
id.  445. 

In  the  following  cases  a  distinction  is  recognized  between 
the  street  or  carriageway  and  the  sidewalk:  Hart  v.  Brook- 
lyn, 36  Barb.  226  ;  Woodbridge  v.  City  of  Detroit,  8  Mich.  274 ; 
Goddard's  case,  16  Pick.  504;  Cooley's  Const.  Lim.  (5th  ed.) 
631. 

A  distinction  is  made  between  local  improvements  and  re- 
pair as  to  mode  of  making  same.  Simple  repairs  are  not  in 
the  nature  of  a  local  improvement.  Matter  of  Fulton  street, 
29  How.  Pr.  429 ;  People  v.  Brooklyn,  21  Barb.  484. 
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Messrs.  C.  C.  &  C.  L.  Bonney,  and  Mr.  Lyman  M.  Paine, 
for  the  appellee : 

The  claim  that  the  ordinance  rests  on  the  police  power,  is 
in  conflict  with  the  decisions  of  this  court.  Ottawa  v.  Spen- 
cer, 40  111.  213;  Gridley  v.  City  of  Bloomington,  88  id.  557; 
Carter  v.  Chicago,  57  id.  286. 

The  ordinance  does  not  provide  for  local  improvements,  and 
the  burdens  to  which  they  relate  must  be  borne  by  uniform 
taxation.     Const,  art.  9,  sec.  9. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  conceded  by  counsel  for  appellant  that  this  court,  in 
Gridley  v.  City  of  Bloomington,  88  111.  554,  decided  the  only 
question  involved  in  this  case,  (namely,  the  validity  of  the 
ordinance  under  which  the  suit  is  prosecuted,)  against  appel- 
lant ;  but  they  contend  that  decision  is  based  upon  incorrect 
grounds,  and  should  therefore  be  overruled.  They  contend 
that  the  ordinance  is  but  a  proper  police  regulation,  and 
that;  as  such,  it  should  be  sustained.  In  support  of  this 
position  they  cite  Bonsall  et  ux.  v.  Mayor,  etc.  19  Ohio,  418, 
Paxon  v.  Sweet,  13  N.  J.  (1  Green,)  196,  Mayor,  etc.  v.  Ma- 
berry,  6  Humph.  368,  Washington  v.  Mayor,  etc.  1  Swan, 
(Tenn.)  177,  Woodbridge  v.  City  of  Detroit,  8  Mich.  274,  and 
other  cases. 

In  City  of  Chicago  v.  Lamed,  34  111.  203, — a  case  very 
elaborately  argued  by  able  counsel, — the  principle  involved 
in  the  decisions  of  these  cases  was  carefully  considered,  and 
it  was  held  they  could  not  apply  here, — that  they  were  decided 
under  constitutions  so  materially  different  from  ours,  that 
the  same  line  of  reasoning  is  not  applicable  to  both.  And  in 
City  of  Ottawa  v.  Spencer,  40  111.  211,  which  was  a  proceeding 
to  charge  the  adjacent  lot  owner  with  the  cost  of  building  a 
sidewalk,  the  same  question  was  again  before  the  court,  and 
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it  was  then  insisted,  as  it  is  now,  that  the  charges  may  be 
sustained  as  within  the  police  power,  but  the  position  was 
held  untenable.  In  passing  upon  this  point,  it  was  there  said  : 
"It  is  also  urged  that  this  may  be  referred  to  the  police  power 
of  the  State,  which  has  been  delegated  to  the  city,  and  may 
therefore  be  properly  exercised ;  and  in  support  of  the  propo- 
sition we  are  referred  to  the  decisions  of  the  Supreme  Court 
of  Tennessee  :  Mayor,  etc.  v.  Maberry,  6  Humph.  368  ;  Wash- 
ington v.  The  Mayor  and  Aldermen  of  Nashvilley  1  Swan,  177; 
White  v.  The  Mayor  and  Aldermen  of  Nashville ,  2  id.  364. 
These  cases  go  to  the  length  of  sustaining  the  doctrine  con- 
tended for  by  plaintiffs  in  error.  They  announce  the  doctrine 
that  such  improvements  may  be  compelled  under  the  general 
police  power.  If  this  be  so,  by  an  exercise  of  the  same  power 
we  presume  that  the  owner  eould  be  compelled  to  construct 
and  keep  in  repair  public  roads,  bridges  and  culverts  fronting 
upon  or  running  through  his  lands,  or  the  owner  of  a  city  or 
village  lot  could  be  compelled  to  make  and  repair  the  street 
in  front  of  his  property.  A  sidewalk  is  a  portion  of  a  public 
highway,  appropriated,  it  is  true,  to  pedestrians  alone,  but 
still  open  and  free  to  all  persons  desiring  to  use  and  enjoy  it 
as  a  public  highway.  It  is  as  much  a  public  highway  in  the 
mode  of  its  use  as  the  street  itself.  The  difference  in  the 
manner  of  their  use  does  not  render  one  public,  more  than 
the  other.  They  are  both  free  to  be  properly  used  and  enjoyed 
by  the  entire  public,  and  are  constructed  alike  for  their  use. 
That  the  legislature  may  afford  the  necessary  power  of  con- 
structing such  improvements  so  essentially  necessary  to  the 
comfort  and  convenience  of  the  community,  is  apparent ;  but 
under  our  constitution  we  think  the  mode  authorized  in  this 
case  is  not  sanctioned,  and  that  the  principles  announced  in 
the  case  of  Lamed  v.  The  City  of  Chicago  fully  govern  and 
control  this  case." 

Even  the  police  power,  comprehensive  as  it  is,  has  some 
limitations.     It  can  not  be  held  to  sanction  the  taking  of 
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private  property  for  public  use  without  making  just  compen- 
sation therefor,  however  essential  this  might  be,  for  the  time, 
to  the  public  health,  safety,  etc.  And  upon  like  principle,  a 
purely  public  burden  can  not  be  laid  upon  a  private  indi- 
vidual, except  as  authorized  in  cases  to  exercise  the  right  of 
eminent  domain,  or  by  virtue  of  proper  proceedings  to  enforce 
special  assessments  or  special  taxation.  The  drainage  of 
malarial  swamps  would  surely  largely  contribute  to  promote 
the  public  health ;  but  could  it  be  contended  that  therefore 
the  burden  of  such  drainage  may  be  laid  upon  some  single 
person  to  be  arbitrarily  selected,  or  upon  those  who  happen 
to  own  the  adjacent  dry  land,  in  disregard  of  the  principles 
applicable  to  special  assessments  and  special  taxation?  Un- 
doubtedly, the  allowing  of  ice  and  snow  to  remain  upon  a 
sidewalk  may  be  declared  a  nuisance,  but  it  must  be  a  public 
nuisance,  and  one,  too,  not  caused  by  the  act  of  the  adjacent 
property  holder,  but  solely  by  the  action  of  the  elements. 
No  one  questions  the  right  of  the  municipalit}^  to  prevent 
such  use  of  property  and  such  action  of  the  citizen  as  may 
be  injurious  to  the  public ;  but  the  adjacent  lot  owner  has 
no  ownership  or  control  of  the  adjacent  street,  and  this  ordi- 
nance seeks  to  control  the  action  of  no  one  while  on  the 
street.  The  lot  owner  is  held  responsible  solely  and  simply 
for  the  accident  of  owning  property  near  the  nuisance.  He 
may  have  no  more  actual  control  of  the  street,  or  necessity 
to  use  it,  than  if  his  property  were  miles  away ;  still,  he  is 
held  responsible  for  a  result  he  could  not  control,  and  to  the 
production  of  which  he  did  not  even  theoretically  contribute. 
The  gist  of  the  whole  argument  is  merely  that  it  is  convenient 
to  hold  him  responsible.  It  is  not  perceived  why  it  would 
not  be  equally  convenient  to  hold  him  responsible  for  the 
entire  police  government  of  so  much  of  the  street. 

Counsel  seem  to  wish  to  draw  a  distinction  between  the 
present  case  and  the  cases  of  City  of  Chicago  v.  Lamed,  and 
City  of  Ottawa  v.  Spencer,  supra,  upon  the  ground  that  it  is 
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here  neither  sought  to  construct  nor  repair  a  sidewalk,  but 
simply  to  keep  it  in  a  passable  condition.  But  the  difference 
is  in  the  extent  and  not  in  the  character  of  the  burden  sought 
to  be  imposed.  The  principle  is  precisely  the  same  in  each 
case.  The  object  is  to  fit  the  streets,  or  so  much  as  is  occu- 
pied by  sidewalks,  for  travel ;  and  if  the  power  to  compel  the 
private  person  to  accomplish  this  result  exists  at  all,  it  must 
extend  to  the  necessary  means  in  each  case.  It  is  impossible 
to  point  out  why  the  removal  of  a  snow  bank  should  rest  on 
a  different  principle  from  that  applicable  to  filling  a  hole  or 
nailing  down  a  board. 

We  are  satisfied  with  the  entire  correctness  of  the  ruling 
in  Gridley  v.  City  of  Bloomington,  supra,  and  being  so  satis- 
fied, the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

Dickey,  Sheldon  and  Craig,  JJ.,  dissenting. 


The  City  of  Chicago 

v. 

W.  W.  Crosby. 

Filed  at  Springfield  September  27,  1884. 

Sidewalks — penalty  upon  owner  for  failure  to  make  repairs.  A  city 
can  not,  by  ordinance,  prescribe  a  fine  or  penalty  to  be  imposed  on  the  owner 
or  occupant  of  a  lot  for  a  failure  to  repair  the  sidewalk  in  front  of  the  same. 
Keeping  sidewalks  in  repair  is  referable  to  the  same  power  as  for  constructing 
new  improvements,  and  can  not  be  required  to  be  done  by  the  abutting  owner 
or  occupant,  at  his  own  expense,  either  by  the  exercise  of  the  police  power,  or 
by  fines  and  penalties  prescribed  by  ordinance,  or  by  direct  legislative  action. 

Appeal  from  the  Appellate  Court  for  the  First  District  • — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of  Cook 
county;  the  Hon.  George  Gardner,  Judge,  presiding. 
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This  action  was  brought  by  the  city  of  Chicago,  against 
W.  W.  Crosby,  before  a  justice  of  the  peace,  to  recover  a 
penalty,  under  a  city  ordinance,  for  a  failure  to  repair  a  side- 
walk in  front  of  premises  owned  by  him,  and  which  was  a 
part  of  the  public  street.  On  the  trial  in  the  justice's  court 
the  issues  were  found  for  defendant,  and  judgment  was  ren- 
dered against  plaintiff  for  costs.  The  case  was  taken  to  the 
Criminal  Court  of  Cook  county,  on  the  appeal  of  the  city, 
and  was  there  submitted  to  the  court  for  trial  on  the  follow- 
ing agreed  and  stipulated  facts :  First,  that  the  defendant 
is  and  was,  on  and  prior  to  the  date  hereinafter  mentioned, 
the  occupant  of  the  premises  known  as  No.  27  Kingsbury 
street,  in  the  city  of  Chicago ;  second,  that  on  and  previous 
to  the  ISth  day  of  February,  1884,  the  sidewalk  in  front  of 
said  premises  became  and  continued  to  be  so  broken  and 
damaged  as  to  endanger  the  life  and  limb  of  passers  by; 
third,  that  said  sidewalk  is  a  part  of  one  of  the  public  streets 
or  highways  of  said  city;  fourth,  that  said  defendant  was 
notified  by  an  officer  of  said  city  to  repair  said  sidewalk,  but 
that  said  defendant  failed  and  refused  so  to  do,  denying  his 
liabilities  to  make  such  repair;  fifth,  that  said  defendant 
notified  said  city  of  the  broken  sidewalk,  but  that  said  city 
failed  and  refused  to  repair  the  same,  on  the  ground  that  said 
sidewalk  should  be  repaired  by  said  defendant  at  his  own 
expense  ;  sixth,  that  on  and  previous  to  said  18th  day  of  Feb- 
ruary, 1884,  there  existed  in  said  city  the  following  ordinance, 
duly  passed,  approved  and  published,  to-wit : 

"Any  person  who  shall  keep  or  leave  any  cellar  door  or 
grating  of  any  vault  on  any  highway  or  sidewalk,  or  suffer 
the  same  to  be  left  or  kept  open,  or  who  shall  suffer  any 
sidewalk  in  front  of  his  premises  to  become  or  continue  so 
broken  as  to  endanger  life  or  limb,  shall  be  subject  to  a  fine 
of  not  exceeding  fifty  dollars  in  every  case." 

No  question  was  raised,  on  the  trial,  of  the  malfeasance  of 
either  party.     The  city  did  not  claim  that  the  damaged  con- 
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dition  of  said  walk  was  caused  by  the  act  of  the  defendant, 
nor  did  the  defendant  claim  that  the  same  was  caused  by  any 
act  of  the  city,  both  parties  admitting  that  the  damage  had 
occurred  in  the  natural  course  of  things,  and  the  sole  ques- 
tion tried  and  decided  was  upon  whom  the  law  casts  the  duty 
of  restoring  the  good  condition  of  said  walk.  On  the  trial  in 
the  Criminal  Court  the  issues  were  again  found  for  defendant, 
and  judgment  rendered  against  the  plaintiff.  That  judgment 
was  affirmed  in  the  Appellate  Court  for  the  First  District, 
and  a  majority  of  the  judges  of  that  court  .having  certified 
the  case  involved  questions  of  law  of  such  importance,  on 
account  of  principal  and  collateral  interests,  as  that  it  should 
be  passed  upon  by  the  Supreme  Court,  the  city  brings  the 
case  to  this  court  on  its  further  appeal. 

Mr.  Geo.  Mills  Bogers,  and  Mr.  M.  E.  M.  Wallace,  for 
the  appellant. 

Messrs.  C.  C.  &  C.  L.  Bonney,  and  Mr.  Lyman  Paine,  for 
the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  comes  precisely  within  the  principle  of  Gridley  v. 
City  of  Bloomington,  88  111.  557,  and  must  be  controlled  by  it. 
It  was  held  in  that  case :  "Keeping  streets  and  sidewalks  in 
repair  and  free  from  obstructions  that  impede  travel  or  render 
it  dangerous,  is  referable  to  the  same  power  as  for  construct- 
ing new  improvements.  The  sidewalk,  as  was  declared  in 
the  case  cited,  is  as  much  a  public  highway,  free  to  the  use 
of  all,  as  is  the  street  itself,  and  upon  principle  it  follows  the 
citizen  can  not  be  laid  under  obligation,  under  our  laws,  to 
keep  it  free  from  obstruction  in  front  of  his  property,  at  his 
own  expense,  any  more  than  the  street  itself,  either  by  the 
exercise  of  the  police  power,  or  by  fines  and  penalties  im- 
posed by  ordinance,  or  by  direct  legislative  action."     Other 
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cases  in  this  court  declare  the  same  general  doctrine.  City 
of  Ottawa  v.  Spencer,  40  111.  213  ;  Carter  v.  City  of  Chicago, 
57  id.  286  ;  City  of  Chicago  v.  O'Brien,  {ante,  p.  532.)  There 
are,  no  doubt,  cases  in  other  courts  that  declare  a  different 
rule,  but  they  are  not  applicable  to  cases  arising  under  the 
constitution  and  laws  of  this  State.  The  rule  established  on 
this  subject  by  the  cases  in  this  court  has  stood  so  long,  it 
would  not  be  wise  now  to  adopt  any  other,  even  if  it  could 
be  done  .under  the  constitution  and  existing  laws. 

The  judgment  of  the  Appellate  Court  Will  be  affirmed. 

Judgment  affirmed. 

Craig  and  Sheldon,  JJ.,  dissenting. 


Grand  Tower  Mining,  Manufacturing  and  Transportation  Co. 

v. 
Napoleon  B.  Gill  et  al. 

Filed  at  ML  Vernon  November  13,  1884. 

1.  Wii/l — want  of  certainty — as  to  description  of  a  part  of  a  tract  of 
land  reserved.  A  testator  devised  his  home  farm  of  two  hundred  and  five 
acres  to  his  two  sons,  except  sixty  acres  thereof  to  be  laid  out  into  town  lots, 
without  locating  the  part  so  reserved,  or  fixing  the  dimensions  of  the  lots,  or 
appointing  any  one  to  divide  the  land  and  lay  out  the  lots.  It  was  held,  that 
the  clause  in  the  will  directing  the  sixty  acres  to  be  laid  out  into  town  lots 
was  void  for  uncertainty,  and  that  such  sixty  acres  so  excepted  from  the 
devise  descended  to  the  testator's  heirs  as  intestate  property,  and  that  his  two 
sons,  to  whom  the  devise  was  made,  took  an  undivided  interest  in  the  whole 
tract  as  tenants  in  common  with  the  other  heirs  of  the  testator,  in  respect  to 
the  unlocated  sixty  acres. 

2.  Same — error  in  probating  will — effect  thereof  collaterally.  If  the 
county  court  errs  in  admitting  a  will  to  probate  on  insufficient  evidence,  its 
judgment  will  nevertheless  not  be  a  nullity,  but  will  stand  until  set  aside  or 
vacated  in  some  mode  known  to  the  law. 

3.  Evidence — new  record  of  will,  after  destruction  of  original  and  the 
record  by  fire.     An  original  will  and  the  record  of  its  probate  were  destroyed 


542  Transportation  Co.  v.  Gill  et  al. 

Syllabus. 

by  fire,  and  a  commission,  in  1843,  under  a  special  act  of  the  legislature,  was 
appointed,  before  whom  proceedings  were  had  to  take  proof  of  the  will  and 
make  a  record  thereof.  The  commission  found  a  copy  of  the  will  to  be  such, 
and  ordered  it  to  be  recorded.  The  copy  had  only  one  attesting  witness. 
It  was  held,  that  the  record  was  admissible  in  evidence,  the  presumption 
being  that  the  court,  as  well  as  the  commission,  had  sufficient  evidence  to 
justify  their  action. 

4.  Same — sufficiency  of  evidence  to  show  title — possession,  merely.  In 
a  proceeding  for  partition  of  land,  a  minor,  by  her  next  friend,  appeared  and 
interpleaded,  claiming  title  to  two  lots  of  the  tract,  the  only  proof  of  title 
being  the  testimony  of  a  witness  that  he  knew  her  father,  who  claimed  the 
two  lots,  and  was  in  possession  thereof  at  the  time  of  his  death.  There  was 
no  proof  showing  how  or  under  whom  he  acquired  possession, — whether 
from  the  defendant,  or  not:  Held,  that  the  evidence  was  not  sufficient  to 
show  title  in  the  interpleading  minor. 

5.  Same — claiming  title  from  common  source — of  the  proof  required. 
Where  both  parties  claim  title  from  a  common  source,  it  will  not  be  necessary 
for  either  to  prove  title  in  the  person  under  whom  they  all  claim,  in  a  pro- 
ceeding for  partition.  A  party  will  not  be  heard  to  dispute  the  title  of  one 
under  whom  he  has  acquired  possession  and  all  the  title  he  claims. 

6.  CoNVEYANCE^a  deed  construed  as  to  exception  or  reservation.    A 

testator  died  seized  of  a  farm  of  two  hundred  and  five  acres,  having  devised 

the  same  to  his  two  sons,  except  an  unlocated  sixty  acres  to  be  laid  off  into 

town  lots,  which  exception  was  void  for  uncertainty.      He  left,  also,  four 

daughters.     One  of  the  sons  having  acquired  the  interest  of  his  brother  and 

that  of  two  of  his  sisters,  the  other  two  having  died  leaving  heirs,  conveyed 

the  farm,  by  warranty  deed,  to  a  third  person,  with  this  exception:     "Except 

twenty  acres,  which  is  reserved  to  satisfy  the  claim  or  claims  which  the  heirs 

of  A,  a  daughter  and  one  of  the  heirs  of  G-.,  (the  testator,)  and  also  D,  son 

and  only  heir  of  C,  who  was  also  a  daughter  and  one  of  the  heirs  of  G.,"  etc.: 

Held,  that  the  intention  was  to  convey  the  entire  interest  in  the  farm  except 

in  sixty  acres  thereof,  and  as  to  that,  to  pass  the  undivided  two-thirds  thereof 

only,— in  other  words,  to  except  the  undivided  interest  of  the  grantor's  two 

deceased  sisters  therein. 

i 

7.  Same — acknowledgment  of  deeds  in  another  State — official  character 
of  the  person  taking  it — how  shown.  A  deed  for  an  interest  in  land  in  this 
State  was  executed  by  parties  resident  of  another  State,  and  acknowledged 
by  them  before  a  justice  of  the  peace  in  such  other  State.  The  county  clerk 
of  the  proper  county,  in  his  certificate  of  the  official  character  of  the  justice  of 
the  peace,  failed  to  certify  that  he  himself  was  the  clerk  of  a  court  of  record: 
Held,  that  was  not  required,  and  that  the  deed  was  admissible  in  evidence 
without  being  so  certified. 

8.  Section  20,  chapter  30,  of  the  Revised  Statutes  of  1874,  relating  to  con- 
veyances, provides  that  where  a  deed  is  acknowledged  or  proved  before  a 
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justice  of  the  peace  of  another  State,  there  shall  be  added  a  certificate  of  the 
"proper  clerk,"  under  the  seal  of  his  office,  of  the  official  character  of  such 
justice  of  the  peace.  The  "proper  clerk"  in  such  section  is  the  one  in  whose 
office  the  evidence  of  the  official  character  of  justices  of  the  peace  are  kept 
and  preserved  by  law,  and  he  is  not  required  to  certify  that  he  is  a  clerk  of  a 
court  of  record. 

9.  Same — identity  of  grantor  signing  and  acknowledging.  In  the  body 
of  a  deed,  one  of  the  grantors  was  described  as  Kobert  P.  McClintock,  and 
the  deed  was  signed  "R.  Parker  McClintock."  The  certificate  of  acknowledg- 
ment showed  that  Eobert  P.  McClintock  acknowledged  the  deed:  Held, 
that  this  was  sufficient  to  show  he  and  R.  Parker  McClintock  were  one  and 
the  same  person. 

10.  Inueing  of  title — under  deeds  purporting  to  convey  the  whole  or 
only  part  of  an  estate.  If  a  person  attempts  to  convey  the  entire  estate  in  a 
tract  of  land  by  warranty  deed,  not  having  a  certain  interest  therein,  and  he 
afterward  acquires  the  same,  it  will  pass  immediately  to  his  grantee.  A  title 
is  created  by  estoppel  when  a  person  not  having  an  estate  at  the  time  of  his 
grant  with  warranty,  afterward  acquires  the  same.  In  such  case  the  after 
acquired  title  or  estate  inures,  by  way  of  estoppel,  in  favor  of  his  covenantee. 

11.  But  where  one  conveys  a  tract  of  land  except  an  undivided  twenty 
acres  thereof  reserved  for  certain  of  the  heirs  of  his  ancestor  entitled  thereto, 
his  warranty  of  the  title  will  be  limited  to  the  estate  granted,  and  he  may  after- 
ward acquire  the  title  of  such  heirs,  and  assert  the  same  against  his  grantee; 
and  it  will  not  inure  to  the  benefit  of  such  grantee  by  way  of  estoppel. 

12.  Paeties — in  partition — and  of  making  new  parties.  In  a  proceed- 
ing for  the  partition  of  land,  all  persons  having  an  interest  are  necessary 
parties,  either  as  plaintiffs  or  defendants;  and  as  the  court  is  required  to  find 
and  declare  the  interests  of  all  the  parties,  it  is  not  material  whether  a  new 
party  is  brought  into  the  case  as  a  plaintiff  or  defendant. 

13.  So  there  is  no  error  in  allowing  an  amendment  in  a  proceeding  for  the 
partition  of  land  by  joining  a  new  party  as  a  petitioner.  In  such  case  it  is 
not  necessary  that  he  shall  become  a  party  by  answer  and  interpleader. 

14.  Adveese  possession — whether  so  regarded.  Where  one  of  several 
tenants  in  common  conveys  land,  excepting  and  reserving  the  interest  of  his 
co-tenants,  and  the  grantee  takes  possession  of  the  whole  under  an  agreement 
with  the  grantor  to  pay  the  taxes  for  and  on  behalf  of  the  co-tenants,  such 
possession,  without  a  subsequent  ouster  or  disseizin,  can  not  be  regarded  as 
adverse  to  them,  and  the  purchaser  can  not  invoke  the  Limitation  law  to 
defeat  the  assertion  of  their  rights. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  D.  M.  Browning,  Judge,  presiding. 


544  Tbanspoktation  Co.  v.  Gill  et  al. 

Statement  of  the  case. 

This  was  a  petition  filed  by  Napoleon  B.  Gill,  against 
the  Grand  Tower  Mining,  Manufacturing  and  Transportation 
Company  and  others,  on  July  22,  1873,  for  the  partition  of 
the  following  lands  in  Jackson  county,  Illinois,  viz. :  frac- 
tional section  23,  containing  40T7^L  acres,  and  the  north-west 
quarter  of  section  24,  all  in  township  10,  south,  range  4, 
west,  the  latter  tract  containing  164--^°^-  acres.  Under  leave 
of  court,  the  petitioner,  on  April  25,  1881,  filed  an  amended 
petition,  in  which  James  Eiley  McClintock  was  joined  as  a 
co-petitioner.  By  such  amended  petition  it  was  alleged,  in 
substance,  that  Napoleon  B.  Gill  and  James  Biley  McClintock, 
together  with  the  appellant,  George  W.  Creath,  David  Bay, 
John  Bay,  William  Bay,  Joseph  Bay,  Mrs.  Marshall,  (whose 
given  name  and  address  were  unknown,)  and  various  other 
persons  whose  names  and  interests  were  unknown,  and  the 
unknown  heirs,  etc.,  of  such  persons,  were  the  owners  in  fee, 
as  tenants  in  common,  of  unequal  parts  of  the  premises ; 
that  the  lands  were  patented  to  one  James  Gill  in  1817,  and 
were  devised  by  him  by  his  last  will,  dated  in  1827,  to  George 
W.  Gill,  and  Napoleon  B.  Gill,  the  petitioner,  with  the  excep- 
tion of  sixty  acres  of  said  land  set  apart  and  directed  by  the 
said  testator,  in  his  will,  to  be  laid  off  into  town  lots,  and 
disposed  of  as  therein  directed ;  that  the  said  sixty  acres  so 
excepted  was  not  specifically  set  apart  or  designated  in  said 
will  by  metes  and  bounds,  or  otherwise  than  by  the  words, 
"It  is  my  will  that  sixty  acres  of  the  place  that  I  now  reside 
on,  be  laid  off  in  town  lots ; "  that  the  sixty  acres  so  reserved 
was  never  laid  off  into  town  lots,  nor  even  definitely  located 
or  ascertained  by  metes  and  bounds,  by  the  testator  in  his 
lifetime,  or  by  his  executors  after  his  death,  but  descended 
in  equal  parts  to  the  testator's  six  children, — George  W.  and 
Eliza  Elvira,  by  his  first  wife,  and  Narcena  Emeline,  Napo- 
leon B.,  Maria  Louisa,  and  Nancy  Louisiana,  by  his  second 
wife,  Sarah  Gill,  who  survived  him;  that  Eliza  Elvira  was 
afterwards  married  to  Nathaniel  B.  Smith,  Narcena  E.  to  Bial 
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P.  MeClintock,  and  Maria  Louisa  to  Ferdinand  Gottschalk, 
while  Nancy  Louisiana  died  in  1844,  a  feme  sole,  and  without 
issue ;  that  Napoleon  B.  Gill,  one  of  the  petitioners,  acquired 
by  purchase  and  conveyance  the  interests  of  all  his  brothers 
and  sisters,  with  the  exception  of  the  shares  of  said  Narcena 
Emeline  MeClintock  and  said  Nancy  Louisiana  Gill,  in  said 
sixty  acres  reserved  as  aforesaid,  their  interests  being  each 
one-sixth  part  of  said  sixty  acres ;  that  on  September  17, 
1845,  said  Napoleon  B.  Gill  conveyed  to  Herod  M.  Jenkins, 
by  warranty  deed,  said  tracts  of  land,  "except  twenty  acres 
reserved  to  satisfy  the  claim  or  claims  which  the  heirs  of 
Nancy  Louisiana  Gill,  one  of  the  heirs  of  said  James  Gill,  and 
also  the  claim  of  Cyrus  Theodore  MeClintock,  son  and  only 
heir  of  Narcena  Emeline  MeClintock,  who  was  also  a  daughter 
and  one  of  the  heirs  of  said  James  Gill,  the  patentee  of  said 
land,  and  also  excepting  one  lot  that  was  devised  by  will  of 
said  James  Gill  to  Cynthia  Hurst ; "  that  afterwards,  on  No- 
vember 28,  1865,  Thomas  W.  Jenkins  and  wife,  (he  being  the 
son  and  only  heir  of  said  Herod  M.  Jenkins,  then  deceased,) 
conveyed  said  land  to  the  Mt.  Carbon  Coal  and  Bailroad  Com- 
pany, "except  twenty  acres  reserved  to  satisfy  the  claim  or 
claims  of  unknown  parties  in  and  to  said  land  to  that  extent ; " 
that  by  virtue  of  said  conveyance,  said  company  became  the 
owner  of  all  said  land  except  twenty  acres,  being  the  shares  of 
said  Narcena  Emeline  and  Nancy  Louisiana,  aforesaid ;  that 
afterwards  the  corporate  name  of  said  Mt.  Carbon  Coal  and 
Railroad  Company  was  changed,  and  that  company  became 
incorporated  by  the  name  of  the  Grand  Tower  Mining,  Manu- 
facturing and  Transportation  Company,  and  that  said  com- 
pany, by  deed  made  March  7,  1872,  surrendered  to  Charles 
N.  Talbot  and  Josiah  0.  Low,  as  trustees,  the  interest  of  said 
company  in  said  land,  in  trust,  etc.  It  was  further  alleged, 
that  said  Napoleon  B.  Gill  is  now  the  owner  in  fee  simple  of 
nine  undivided  one-tenth  parts  of  the  interest  or  share  of 
Nancy  Louisiana  Gill  in  said  twenty  acres  of  land,  showing 
35—111  III. 
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the  manner  in  which  he  acquired  the  same.  The  amended 
petition  set  out  the  other  interests,  so  far  as  known.  By  an 
amended  supplemental  petition  it  was  alleged  that  the  peti- 
tioner had  acquired  the  interest  of  one  of  the  heirs  of  Narcena 
E.  McClintock  after  the  commencement  of  the  suit.  The 
amended  bill  required  the  defendants  to  answer  under  oath. 

On  May  7,  1881,  the  defendants  moved  to  strike  from  the 
tiles  the  amended  and  supplemental  petitions,  for  various 
reasons,  which  motion  was  overruled  at  the  December  term, 
1881,  and  a  rule  entered  requiring  the  defendants  to  answer 
said  petitions  by  a  day  named.  The  Grand  Tower  Mining, 
Manufacturing  and  Transportation  Company  filed  its  demurrer 
to  the  amended  petition,  and  also  filed  the  answer  and  inter- 
pleader of  Mary  Olyphant,  by  John  Stephens,  Jr.,  her  next 
friend,  in  a  case  entitled  "Napoleon  B.  Gill  v.  Grand  Tower 
Mining,  Manufacturing  and  Transportation  Company  et  al." 

On  September  7,  1882,  the  default  of  all  the  defendants 
except  the  Grand  Tower  Mining,  Manufacturing  and  Trans- 
portation Company  was  entered  as  to  the  amended  petition, 
and  the  default  of  all  the  defendants  entered  as  to  the  amended 
supplemental  petition,  and  the  court  overruled  the  company's 
demurrer  to  the  amended  petition.  The  petitioners  there- 
upon entered  a  motion  to  strike  from  the  files  the  answer  and 
interpleader  of  Mary  Olyphant,  which  the  court  overruled. 
The  corporation  having  filed  its  answer  to  the  amended  peti- 
tion, the  petitioners  moved  to  strike  the  same  from  the  files, 
for  the  following  reasons,  viz :  First,  because,  while  said 
paper  purports,  on  its  face,  to  be  the  separate  answer  of 
the  Grand  Tower  Mining,  Manufacturing  and  Transportation 
Company  to  the  amended  petition  "on  file  herein, "  it  is  not 
signed  by  the  individual  members  of  said  company,  defend- 
ants, respectively ;  second,  because  said  paper  was  not  sworn 
to  by  the  individual  members  of  said  company,  or  by  any  one 
of  them,  or  by  any  one ;  third,  because  the  company  has  not 
signed  the  said  paper  by  its  chief  officer,  nor  has  the  seal  of 
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the  corporation  been  affixed  thereto ;  and  fourth,  because  of 
impertinent  and  scandalous  matter  contained  in  said  paper. 
The  court  overruled  the  motion  to  strike  the  answer  from 
the  files. 

The  answer  to  the  amended  petition  denies  that  petitioner 
and  James  Kiley  McClintock,  together  with  said  company 
and  the  other  parties  made  defendants,  are  the  owners  in  fee 
simple,  as  tenants  in  common,  in  unequal  parts,  of  the  land. 
It  admits  there  was  a  deed  of  conveyance,  dated  September  7, 
1846,  made  by  petitioner  Gill  to  Herod  M.  Jenkins,  of  frac- 
tional section  23  and  the  north-west  quarter  of  section  24, 
and  avers  that  the  twenty  acres  and  the  one  lot  reserved  in 
and  by  said  deed  were  only  a  reservation,  as  was  the  then 
intention  of  said  Gill,  of  twenty  acres  and  one  lot  intended 
to  be  within  and  a  part  of  the  sixty  acres  referred  to  in  said 
amended  petition  as  sixty  acres  of  said  fractional  section  23 
and  said  north-west  quarter  of  section  24,  which  sixty  acres 
it  is  alleged  in  said  amended  petition  was  set  apart  and  de- 
vised by  James  Gill,  in  and  by  his  last  will,  to  be  laid  off 
into  town  lots,  to  be  disposed  of  as  set  forth  in  said  will,  and 
was  not  a  reservation  of  twenty  acres  out  of  the  whole  of  said 
fractional  section  23  and  north-west  quarter  of  section  24 ; 
nor  was  it  intended,  nor  is  it  so  expressed  in  said  deed,  as  a 
reservation  for  any  purpose  other  than  is  specified  in  said 
deed, — namely,  to  satisfy  the  claim  or  claims  of  the  heirs 
of  Nancy  Louisiana  Gill  and  the  heirs  of  Cyrus  Theodore 
McClintock.  It  denies  that  the  reservation  in  said  deed  con- 
ferred, or  that  it  was  intended  to  vest  or  confer,  any  right, 
title  or  claim  in  respect  to  any  person  or  estate,  other  than 
to  secure  to  the  heirs  of  Nancy  Louisiana  Gill  and  the  heirs 
of  said  Cyrus  Theodore  McClintock  their  supposed  respective 
interests  and  claims  in  and  to  the  aforesaid  sixty  acres,  if  it 
be  shown  there  was  sixty  acres  of  said  fractional  section  23 
and  north-west  quarter  of  section  24  set  apart  to  be  laid  off 
into  town  lots,  as  is  alleged  in  said  petition.     The  answer 
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admits  that  the  deed  from  Thomas  W.  Jenkins  and  wife  to 
said  Mt.  Carbon  Coal  and  Eailroad  Company  was  made  on 
November  28,  1865,  as  stated,  but  avers  and  insists  that  the 
twenty  acres  so  reserved  and  excepted  was  the  same  twenty 
acres  that  was  intended  to  be  reserved  in  the  deed  to  Herod 
M.  Jenkins,  and  the  exception  was  made  therein  for  the  same 
purpose  in  each  of  said  deeds.  The  answer  denied  the  making 
and  probate  of  the  supposed  will  of  James  Gill,  and  the  de- 
vise therein,  alleged  in  the  petition,  and  sets  up  the  bar  of 
the  Statute  of  Limitations  of  twenty  years,  commencing  with 
the  possession  of  Herod  M.  Jenkins,  and  charges  that  peti- 
tioner had  purchased  the  interests  of  the  heirs  for  a  nominal 
price,  for  the  purpose  of  speculation,  and  not  in  good  faith, 
and  averred  the  making  of  very  valuable  and  costly  improve- 
ments on  the  land  by  the  respondent.  The  answer  was  veri- 
fied by  the  attorney  of  the  respondent. 

The  answer  and  interpleader  of  Mary  Olyphant  states  that 
she  is  the  sole  heir  and  surviving  child  of  Harvard  V.  Oly- 
phant, deceased,  who  died  intestate  on  or  about  October  18, 
1875,  in  possession  of  and  claiming  title  in  fee  simple  to  the 
real  estate  described  in  said  answer  and  interpleader,  being 
"a  part  and  portion  of  the  real  estate  described  in  the  afore- 
said amended  petition, "  and  that  on  said  premises  so  pos- 
sessed and  claimed  "there  is  a  commodious  dwelling  house, 
and  other  valuable  improvements,"  and  that  said  minor, 
"as  the  sole  heir  of  her  said  deceased  father,  claims  to  be 
the  absolute  owner  in  fee  simple  of  said  two  lots  and  premises, 
and  is  now,  by  her  said  next  friend,  in  the  exclusive  posses- 
sion thereof,  and  holds  the  same  subject  only  to  the  dower 
right  therein  of  Mary  L.  Olyphant,  her  mother,  who  is  the 
surviving  widow  of  the  said  Harvard  V.  Olyphant."  It  is 
also  averred  "that  her  father,  before  and  at  the  time  of  filing 
the  petition  by  the  said  Napoleon  B.  Gill,  was  in  the  exclusive 
possession  and  claimed  absolute  title  to  said  two  lots."  The 
answer  and  interpleader  denies  that  Napoleon  B.  Gill  is  the 
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owner  of  said  two  lots  ;  denies  the  truth  of  the  allegation  that 
petitioners  and  the  other  parties  are  owners  as  tenants  in 
common ;  denies  that  said  land  was  patented  to  James  Gill, 
and  that  he  devised  the  same,  and  denies,  generally,  the  other 
material  allegations  of  the  amended  petition,  concluding  with 
a  prayer  to  protect  her  rights,  etc. 

The  cause  was  heard  on  the  pleadings  and  proofs.  The 
court  found  the  material  issues  for  the  petitioners,  and  entered 
a  judgment  finding  the  interests  of  the  several  parties,  and 
ordered  a  partition  according  to  the  several  interests,  as  found. 
At  the  same  term  at  which  this  decree  w-as  entered,  the  defend- 
ants moved  the  court  to  vacate  its  findings  and  set  aside  the 
judgment  and  decree  for  partition,  which  motion  the  court 
overruled,  whereupon  the  Grand  Tower  Mining,  Manufactur- 
ing and  Transportation  Company  prayed  and  perfected  an 
appeal  from  said  findings  and  judgment  for  partition,  and 
assigned  the  following  errors : 

First — In  permitting  James  Riley  McClintock  to  be  joined 
as  a  co-petitioner  in  the  amended  petition  and  in  the  sup- 
plemental petition,  at  the  instance  and  request  of  Napoleon 
B.  Gill. 

Second — In  entering  a  default  against  appellant  as  to  said 
supplemental  petition,  pending  the  demurrer  thereto,  and 
pending  an  issue  made  by  the  separate  answer  of  the  appel- 
lant denying  the  facts  alleged  in  the  petition  and  the  amended 
petition. 

Third — In  admitting  as  evidence  the  alleged  will  of  James 
Gill,  and  the  several  deeds  and  papers,  depositions  and  tes- 
timony, to  the  admission  of  which  objections  were  made  and 
exceptions  taken  on  behalf  of  appellant. 

Fourth — In  the  findings  of  the  court  as  to  the  respective 
rights  and  specific  interests  of  the  parties  in  and  to  the  lands 
described  in  the  pleadings. 

Fifth — In  the  judgment  and  decree  of  the  court  in  respect 
to  the  title  and  interests  of  appellant  in  and  to  the  premises. 
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Sixth — In  decreeing  a  partition  of  said  lands  and  premises 
without  a  previous  rinding  and  judicial  determination  as  to 
the  rights  and  interests  of  all  the  parties  interested  therein. 

Seventh — In  overruling  the  motion  to  vacate  and  set  aside 
the  findings,  judgment  and  decree,  etc. 

Mr.  Thomas  G.  Allen,  for  the  appellant : 

The  rules  of  pleading  and  practice  at  law  control  in  this 
proceeding,  except  so  far  as  modified  by  the  statute  in  respect 
to  partitions.     Hopkins  v.  Medley,  97  111.  402. 

This  suit  having  been  brought  July  22,  1873,  is  governed 
by  the  statute  then  in  force,  and  not  by  the  act  of  1874. 
Partition  act  of  1874,  sec.  41. 

•  It  was  error  to  permit  James  Riley  McClintock  to  be  made 
a  co-petitioner.  He  could  become  a  party  only  by  appearance 
and  interpleader.     Gross'  Stat.  chap.  79,  sec.  7. 

Where  a  mode  of  procedure  is  prescribed  it  must  be  strictly 
pursued.  (Hall  v.  Thode,  75  111.  175.)  The  Practice  act  of 
1S72,  in  regard  to  amendments,  does  not  apply. 

Proof  of  alleged  title  must  be  made  by  documentary  evi- 
dence, or  the  best  accessible  evidence.  1  Greenleaf  on  Evi- 
dence, sees.  82-86;  2  id.  sees.  309,  331,  553,  555;  Trustees 
v.  Givens,  17  111.  256 ;   Hicks  v.  Chapin,  67  id.  236. 

The  record  copy  of  the  alleged  will  of  James  Gill  was  not 
admissible  in  evidence,  it  showing  but  one  attesting  witness. 
Ferguson  v.  Hunter,  2  Gilm.  661. 

When  a  will  is  not  properly  authenticated,  it  is  not  admis- 
sible, for  any  purpose,  as  evidence.  Farrell  v.  Patterson,  43 
111.  52. 

The  statutory  requirement  as  to  the  proof  of  a  will  can  not 
be  dispensed  with.     Allison  v.  Allison,  46  111.  61. 

It  is  indispensable  to  a  will  that  it  be  witnessed  and  pub- 
lished in  the  manner  prescribed  by  the  statute,  and  duly 
admitted  to  probate.  Harris  v.  Douglas,  66  111.  470 ;  Dickie 
v.  Carter,  42  id.  385;   Crowley  v.  Crowley,  80  id.  469. 
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In  the  absence  of  proof  of  testacy,  the  fact  that  the  party 
died  intestate  is  properly  presumed.  (Lyon  v.  Kain,  36  111. 
368.)  If  Gill  died  intestate,  it  follows  there  is  no  proof  he 
directed  sixty  acres  of  his  land  to  be  laid  off  into  town  lots, 
etc.,  as  is  alleged. 

Napoleon  B.  Gill  not  having  half  the  title  he  assumed  to 
convey  by  his  warranty  deed,  his  after  acquired  interest  passed 
to  Jenkins  and  those  holding  under  him. 

As  to  the  effect  of  the  covenants  of  warranty  referred  to, 
see  Claycomb  v.  Manger,  51  111.  376;  Weed  v.  Larkin,  54  id. 
489;  Brown  v.  Mentz,  33  id.  339. 

As  to  the  inuring  of  the  subsequent  title,  see  Jones  v.  King, 
25  111.  388 ;  Gibson's  case,  32  id.  352 ;  Bybee  v.  Hageman,  66 
id.  519  ;  Welsh  v.  Sutton,  79  id.  465  ;  Van  Benssalear  v.  Ken- 
nedy, 11  How.  629;  Hurd's  Stat.  chap.  307,  p.  272. 

Parol  evidence  was  admissible  to  explain  the  ambiguity  in 
the  deeds,  and  to  show  what  claim  or  claims  were  referred  to. 
Doyle  v.  Teas,  4  Scam.  254;  Barrett  v.  Stow,  15  111.  423; 
Myers  v.  Ladd,  26  id.  417 ;  Fisher  v.  Quackenbush,  83  id.  310. 

A  party  is  estopped  from  avoiding  the  effect  of  the  recitals 
in  deeds  he  offers  in  evidence.  Byrne  v.  Morehouse,  22  111. 
603 ;  Bigg  v.  Cook,  4  Gilm.  351 ;  Backajrd  v.  Milmine,  76 
111.  454. 

The  sixty  acres  being  unlocated  in  a  fractional  quarter,  the 
deeds  attempting  to  convey  the  same  were  void  for  uncer- 
tainty. Hughes  v.  Streetor,  24  111.  647  ;  Sliackleford  v.  Bailey, 
35  id.  387;  Colcord  v.  Alexander,  67  id.  581 ;  Schaumtoeffel  v. 
Belm,  77  id.  567 ;  Smith  v.  Crawford,  81  id.  296. 

The  certificate  of  the  clerk  to  the  deed  from  John  McClin- 
tock  does  not  show  that  the  officer  making  it  was  the  clerk 
of  a  court  of  record.     Shepard  v.  Carriel,  19  111.  319. 

No  evidence  was  introduced  to  overcome  the  objections  to 
the  other  deeds. 

The  judgment  fails  to  find  the  interests  of  all  the  parties. 
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Mr.  Daniel  H.  Brush,  for  the  appellees : 

By  section  24,  chapter  110,  of  the  Bevised  Statutes,  the 
amendment  to  the  petition  was  properly  allowed.  Teutonic 
Life  Ins.  Co.  v.  Mueller,  77  111.  22  ;   Doty  v.  Cotton,  90  id.  453. 

The  special  act  of  February  1, 1843,  (Laws  1842-3,  p.  205,) 
makes  the  commissioner's  report,  when  recorded,  prima  facie 
evidence  of  the  facts  therein  contained. 

Appellant  having  accepted  a  deed  reserving  twenty  acres, 
and  having  paid  nothing  for  the  same,  should  not  be  permit- 
ted to  take  and  hold  that  part. 

The  limitation  does  not  apply,  for  the  reason  the  possession 
was  not  adverse  to  the  true  owner.  Angell  on  Limitations, 
401 ;  Rigg  v.  Cook,  4  Gilm.  351 ;  Wilson  v.  Watkins,  3  Pet. 
43  ;  Jackson  v.  Burton,  1  Wend.  341 ;  Turney  v.  Chamberlain, 
15  111.  273;  McClellan  v.  Kellogg,  17  id.  504;  Jackson  v. 
Berner,  48  id.  203 ;  Ambrose  v.  Haley,  58  id.  506. 

Counsel  also  discussed  the  facts,  and  the  admissibility  of 
the  evidence  objected  to. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

When  this  case  was  before  us  at  a  former  term,  (see  92 
111.  249,)  we  held  that  the  clause  in  the  will  of  James  Gill 
directing  sixty  acres  of  his  home  place,  known  as  the  "oven 
farm,"  or  the  "devil's  oven,"  to  be  laid  out  into  town  lots, 
without  locating  the  same,  or  fixing  the  dimensions  of  the 
lots,  or  appointing  any  one  to  divide  the  land  and  lay  out 
the  lots,  was  void  for  uncertainty,  and  that  such  sixty  acres 
being  excepted  from  the  devise  of  the  home  farm,  descended 
to  the  testator's  heirs  at  law  as  intestate  estate.  The  balance 
of  the  farm  having  been  devised  to  his  two  sons,  George  W. 
and  Napoleon  B.  Gill,  they  took  an  undivided  interest  in  the 
whole  tract,  as  tenants  in  common,  with  all  the  heirs  of  the 
testator  in  respect  to  the  unlocated  sixty  acres.  George  W. 
and  Napoleon  B.  Gill,  on  the  death  of  their  father  took  two 
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distinct  interests  in  the  home  place.  They  took,  as  devisees, 
one  hundred  and  forty-five  acres  out  of  the  whole  two  hundred 
and  five  acres,  and,  each,  one- sixth  of  the  remaining  sixty 
acres.  Each  one  of  them  acquired  the  right  to  have  set  off 
to  him,  in  severalty,  one-sixth  of  sixty  acres  of  the  tract  and 
one-half  of  the  residue. 

Napoleon  B.  Gill  having  acquired,  by  conveyances,  the 
interest  of  his  brother,  George  W.  Gill,  and  the  interests  of 
his  sisters,  Eliza  Elvira  Smith  and  Maria  Louisa  Gottschalk, 
in  the  home  place,  consisting  of  nearly  two  hundred  and  five 
acres,  on  September  17,  1845,  by  his  warranty  deed,  conveyed 
to  Herod  M.  Jenkins  the  entire  place,  with  this  exception : 
"Except  twenty  acres,  which  is  reserved  to  satisfy  the  claim 
or  claims  which  the  heirs  of  Nancy  Louisiana  Gill,  daughter 
and  one  of  the  heirs  of  James  Gill,  and  also  Cyrus  Theodore 
McClintock,  son  and  only  heir  of  Narcena  Emeline  McClin- 
tock,  who  was  also  a  daughter  and  one  of  the  heirs  of  James 
Gill,"  etc.  From  the  words  of  the  exception,  viewed  in  the 
light  of  the  facts  then  before  the  minds  of  the  parties,  it  is 
evident  it  was  intended  by  this  conveyance  to  transfer  the 
entire  interest  in  the  farm  except  in  sixty  acres  thereof,  and 
as  to  that,  to  pass  the  undivided  two-thirds  thereof  only, — 
in  other  words,  it  was  the  intention  that  the  shares  or  interest 
which  would  have  belonged  to  the  grantor's  two  sisters,  Nar- 
cena Emeline  McClintock  and  Nancy  Louisiana  Gill,  if  living, 
should  be  excepted  from  the  grant,  these  interests  being  one- 
third,  or  twenty  out  of  the  sixty  acres.  The  covenants  of 
warranty  in  this  deed  are  to  be  limited  to  the  estate  conveyed, 
and  can  not  be  extended  to  apply  to  the  part  excepted  or  re- 
served. It  is  clear  that  Napoleon  B.  Gill  conveyed  only  the 
interest  or  estate  he  at  that  time  had  in  the  farm,  which  was 
all  the  land,  except  an  undivided  twenty  acres  in  the  same. 

On  the  receipt  of  his  deed,  Herod  M.  Jenkins  went  into  the 
exclusive  possession  and  occupancy  of  the  entire  farm,  which 
continued  until  his  death,  in  January,  1847.     On  his  death 


554  Transportation  Co.  v.  Gill  et  al. 

Opinion  of  the  Court. 

his  son,  Thomas  W.  Jenkins,  succeeded  to  the  possession, 
which  he  held  until  November  28,  1865,  when  he  conveyed 
the  same  to  the  Mt.  Carbon  Coal  and  Eailroad  Company, — 
then  the  name  of  the  present  appellant,  the  name  having, 
since  such  conveyance,  been  changed  by  an  act  of  the  legis- 
lature. By  these  conveyances  the  appellant  became  seized 
of  the  same  estate  and  interest  in  the  entire  farm  as  Napo- 
leon B.  Gill  had  when  he  conveyed  to  Herod  M.  Jenkins, 
leaving  outstanding  the  interests  of  the  several  heirs  of  Nar- 
cena  Emeline  McClintock  and  Nancy  Louisiana  Gill,  deceased, 
in  an  undivided  twenty  acres  thereof. 

Various  objections  are  made  to  the  proceedings  below,  as 
ground  for  reversal,  the  most  material  of  which  will  be  noticed. 

The  first  error  assigned  is  in  allowing  James  Kiley  McClin- 
tock to  be  joined  as  a  co-petitioner  in  the  amended  and  sup- 
plemental petitions,  and  it  is  said,  "he  could  only  become  a 
party  to  the  pending  suit  by  his  appearance,  and  answer  to 
the  petition,  and  by  asserting  his  rights,  if  any  he  claimed, 
by  way  of  interpleader. "  If  he  has  any  title  or  other  interest 
in  the  premises  he  is  a  necessary  party,  either  as  a  plaintiff 
or  defendant,  and  it  can  make  no  difference  to  the  appellant 
whether  he  is  made  the  one  or  the  other.  It  is  made  the 
duty  of  the  court  to  ascertain  and  declare  the  rights,  titles 
and  interests  of  all  the  parties,  whether  plaintiffs  or  defend- 
ants, and  "give  such  judgment  as  may  be  required  by  the 
rights  of  the  parties."  This  being  so,  it  is  immaterial  to  the 
appellant  whether  McClintock's  interest  in  the  premises  be 
adjudged  to  him  as  a  plaintiff  or  a  defendant.  Aside  from 
this,  under  the  statute  allowing  amendments  and  the  making 
of  new  parties,  there  was  no  error  in  allowing  the  amendment 
of  the  petition  by  making  a  new  party.  Kev.  Stat.  1874, 
chap.  110,  sec.  23. 

The  appellant  having  acquired  all  the  title  it  has  to  the 
premises  through  James  Gill,  and  still  holding  under  him 
alone,  can  not  be  heard  to  dispute  that  title.     James  Gill  is 


Transportation  Co.  v.  Gill  et  al.  555 

Opinion  of  the  Court. 

shown  to  be  a  common  source  of  title,  under  whom,  alone, 
both  parties  claim,  and  this  renders  it  unnecessary  to  show 
title  in  him.  The  same  rule  applies  to  the  several  convey- 
ances of  the  heirs  and  devisees  of  James  Gill  to  Napoleon  B. 
Gill,  made  prior  to  his  deed  to  Herod  M.  Jenkins,  which  was 
made  September  17,  1845.  Ever  since  that  date  Jenkins, 
and  appellant,  after  Jenkins'  son's  deed,  have  held  and  en- 
joyed the  undisturbed  and  undisputed  possession  and  use  of 
the  land  under  the  deeds  of  Gill's  heirs.  Possession  under  a 
deed  purporting  on  its  face  to  convey  title  to  real  estate,  by 
a  party  claiming  under  the  same,  is  adverse  to  the  party 
making  such  deed.  Under  the  circumstances  of  this  case, 
the  heirs  who  conveyed  to  Napoleon  B.  Gill  prior  to  1845, 
and  suffered  him  and  his  assigns  to  take  and  hold  peaceable 
and  exclusive  possession  of  the  land,  are  barred  by  the  Stat- 
ute of  Limitations.  But  even  if  they  were  not,  they  have 
never  made  any  claim  to  the  interests  they  conveyed,  and  do 
not  now  assert  any.  Having  gone  into  possession  under  the 
deeds  of  three  of  the  heirs  of  James  Gill  to  Napoleon  B.  Gill, 
and  under  his  deed,  the  appellant  can  not  be  heard  to  say 
that  it  has  not  acquired  the  title  it  has  so  long  claimed,  while 
still  holding  under  such  deeds. 

It  is  also  urged  that  the  court  below  erred  in  allowing  the 
record  of  the  will  of  James  Gill  in  evidence,  for  the  reason, 
among  others,  that  it  does  not  appear  from  the  evidence  that 
it  was  attested  by  two  subscribing  witnesses.  The  original 
will  and  the  record  of  its  probate  were  destroyed  by  fire. 
Under  the  special  act  of  February  1,  1843,  (Laws  1842-3, 
page  205,)  to  provide  for  the  restoration  of  records  destroyed 
by  the  fire,  a  commission  was  appointed,  before  whom  pro- 
ceedings were  taken  to  prove  this  will  and  make  a  record 
thereof.  The  board  of  commissioners  accepted  the  proof 
offered  before  it,  as  sufficient,  and  ordered  the  paper  pre- 
sented to  it,  purporting  to  be  a  copy  of  such  will,  to  be  re- 
corded.    This  record  shows  only  one  attesting  witness  to  the 
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copy,  and  this,  it  is  claimed,  invalidates  the  finding  of  the 
commission,  and  renders  the  record  of  such  finding  inadmis- 
sible in  evidence.  We  can  not  accede  to  this  view.  It  must 
be  presumed  that  the  court,  in  admitting  this  will  to  probate, 
and  the  board  of  commissioners,  proceeded  according  to  law, 
and  acted  upon  proper  and  sufficient  evidence ;  and  because 
that  evidence  is  not  preserved,  this  presumption  is  not  over- 
come. Even  had  the  county  court  erred  in  admitting  the 
will  to  probate  on  insufficient  evidence,  its  judgment  would 
not  be  a  nullity,  but  would  stand  until  set  .aside  or  vacated 
in  some  mode  known  to  the  law.  But  aside  from  this,  it  is 
not  perceived  how  this  objection,  if  allowed,  can  benefit  the 
appellant.  If  there  were  no  will,  or  the  record  be  rejected, 
then  the  whole  farm,  instead  of  only  sixty  acres  of  it,  de- 
scended to  the  six  heirs  of  James  Gill,  and  appellant  would 
have  to  claim  the  whole  under  four  out  of  six  heirs.  Again, 
the  deed  of  Napoleon  B.  Gill,  under  which  appellant  claims 
title,  expressly  excepts  and  reserves  twenty  acres  out  of  the 
tract  to  satisfy  the  heirs  of  the  other  two  deceased  daughters, 
and  if  no  will  was  ever  legally  made,  these  heirs,  instead  of 
being  entitled  to  one-third  of  sixty  acres  of  the  land,  would 
have  owned  one-third  of  the  entire  tract.  We  hold  that  this 
objection  is  unavailing  to  the  appellant. 

It  is  claimed  that  as  Napoleon  B..  Gill  made  a  warranty 
deed  for  the  land  to  Herod  M.  Jenkins,  the  title  subsequently 
acquired  by  him  passed  to  and  became  vested  in  the  grantee  of 
Jenkins, — the  appellant.  If  Napoleon  B.  Gill  had  attempted, 
in  his  deed,  to  convey  the  entire  estate  in  the  land,  this  would 
have  been  the  case ;  but  it  has  been  seen  that  he  expressly 
excepted  from  his  conveyance  an  undivided  twenty  acres  in 
the  tract.  A  title  is  created  by  estoppel  when  a  person  not 
having  an  estate  at  the  time1  of  his  grant  with  warranty,  after- 
wards acquires  the  same.  In  such  case  the  after  acquired 
title  or  estate  inures,  by  way  of  estoppel,  in  favor  of  his 
covenantee.     It  rests  upon  the  principle  that  a  party  will  not 
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be  allowed  to  attack  a  title  the  validity  of  which  he  has  cove- 
nanted to  maintain.  The  covenant  of  title,  here,  related  only 
to  the  land  or  estate  conveyed,  and  not  to  the  portion  excepted, 
and  the  grantor  is  under  no  obligation  to  maintain  the  title 
to  the  excepted  twenty  acres. 

As  to  the  deeds  from  the  several  heirs  of  Narcena  Emeline 
Smith  and  Nancy  Louisiana  Gill,  deceased,  for  their  interests 
in  the  twenty  acres  reserved,  made  since  the  deed  of  Napo- 
leon B.  Gill  to  Jenkins,  under  which  Napoleon  B.  Gill  now 
claims  title,  the  appellant  may  object  for  any  proper  cause. 
Upon  their  validity  and  admissibility  as  evidence  depends 
the  title  of  the  petitioner  Napoleon  B.  Gill. 

The  deed  from  John  McClintock  and  wife  to  Napoleon  B. 
Gill,  dated  October  25,  1S71,  was  acknowledged  before  a  jus- 
tice of  the  peace  of  Cape  Girardeau  county,  in  the  State  of 
Missouri.  The  objection  made  to  the  introduction  in  evidence 
of  this  deed  is,  that  the  certificate  of  the  clerk  of  the  official 
character  of  the  justice  of  the  peace  is  defective,  in  failing 
to  show  that  he  was  the  "clerk  of  a  court  of  record," — and 
the  case  of  Shepard  v.  Carriel,  19  111.  319,  is  referred  to  as 
sustaining  the  objection.  That  case  was  decided  under  sec- 
tion 16,  chapter  21,  of  the  Revised  Statutes  of  1815,  which 
relates  to  certificates  of  conformity,  and  not  to  the  official 
character  of  the  justice  taking  the  acknowledgment.  Here, 
no  attempt  was  made  to  show  that  the  deed  was  executed 
and  acknowledged  in  conformity  with  the  laws  of  Missouri, 
where  the  grantors  resided,  but  the  deed  was  executed  and 
acknowledged  in  conformity  with  the  laws  of  this  State,  if 
the  officer  taking  the  acknowledgment  was  a  justice  of  the 
peace.  The  second  clause  of  section  20,  chapter  30,  of  the 
present  revision,  provides  that  if  the  deed  is  acknowledged 
before  a  justice  of  the  peace,  "there  shall  be  added  a  certifi- 
cate of  the  proper  clerk,  under  the  seal  of  his  office,  setting 
forth  that  the  person  before  whom  such  proof  or  acknowledg- 
ment was  made,  was  a  justice  of  the  peace  at  the  time  of 
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making  the  same."  It  will  be  seen  that  the  statute  applicable 
to  this  case  does  not  require  the  clerk  to  show  in  his  certifi- 
cate that  he  is  a  clerk  of  a  court  of  record.  The  "proper 
clerk"  is  the  one  in  whose  office  the  evidences  of  the  official 
character  of  justices  of  the  peace  are  kept  and  preserved 
by  law. 

Several  other  deeds  were  objected  to  on  account  of  alleged 
defects  in  the  certificates  of  acknowledgment,  not  necessary  to 
be  discussed,  for  the  reason  that  their  execution  was  proved 
by  the  testimony  of  the  petitioner  Napoleon  B.  Gill.  This 
obviated  any  objection  that  might  have  existed  as  to  the  certi- 
ficates of  acknowledgment.  In  the  deed  marked  "Exhibit  K, " 
dated  in  October,  1871,  Henry  McClintock,  though  named  as 
a  grantor,  did  not  execute  the  same,  but  he  executed  and 
acknowledged  another  deed,  with  Washington  and  Margaret 
Eobinson,  to  John  H.  McClintock.  In  the  deed  described  as 
"Exhibit  K, "  one  of  the  grantors  was  described  as  Eobert  P. 
McClintock,  and  he  executed  the  same  by  the  name  E.  Parker 
McClintock.  The  certificate  of  acknowledgment  shows  that 
Eobert  P.  McClintock  acknowledged  the  same,  and  this  will 
be  sufficient  to  show  that  he  and  E.  Parker  McClintock  were 
the  same  person. 

It  is  also  urged  that  the  Statute  of  Limitations  is  a  bar  to 
the  title  of  the  petitioners.  It  may -be  observed  that  Herod 
M.  Jenkins,  when  he  received  his  deed  from  Napoleon  B.  Gill, 
agreed  to  pay  the  taxes  for  and  on  behalf  of  the  heirs  of 
Narcena  Emeline  McClintock  and  Nancy  Louisiana  Gill,  and 
there  is  no  proof  that  the  possession  of  this  land  was  at  any 
time  adverse  and  hostile  to  the  claim  of  the  true  owner. 
On  the  contrary,  the  proof  shows  that  appellant's  (and  its 
grantees')  possession  was  taken  subject  to  the  known  and 
recognized  exception  of  twenty  acres  in  other  parties,  and  not 
in  hostility  to  it.  As  said  in  Rigg  v.  Cook,  4  Gilm.  351 : 
"Where  the  possession  has  been  consistent  with  or  in  sub- 
mission to  the  title  of  the  real  owner,  nothing  but  a  clear, 
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unequivocal  and  notorious  disclaimer  and  disavowal  of  the 
title  of  such  owner  will  render  the  possession,  however  long 
continued,  adverse."  The  Statute  of  Limitations  does  not 
commence  to  run  against  one  tenant  in  common  in  favor  of 
another,  until  after  an  ouster  or  disseizin.  Jenkins  et  al.  v. 
Dalton  et  al.  27  Incl.  78. 

It  is  also  claimed  that  the  court  erred  in  not  finding 
and  declaring  the  rights  of  Mary  Olyphant,  the  interpleading 
minor.  The  judgment  may  be  regarded  as  finding  no  title 
in  her,  and  in  this  we  see  no  error,  for  the  reason  that  there 
is  no  sufficient  evidence  of  title  in  her,  even  if  appellant  might 
assign  this  for  error.  The  only  proof  of  title  in  the  inter- 
pleading minor  was  the  testimony  of  John  Stephens,  Jr.,  that 
he  knew  her  father,  who  claimed  the  two  lots  in  his  lifetime, 
and  had  possession  thereof.  There  is  no  proof  showing  how 
Olyphant  acquired  the  possession,  or  of  whom.  For  aught 
that  appears,  Otyphant  may  have  acquired  possession  of  his 
two  lots  of  the  appellant. 

Without  noticing  all  the  objections  made,  we  think  the 
evidence  sustained  the  findings  of  the  court,  and  that  there  is 
no  material  error,  prejudicial  to  the  appellant,  apparent  on  the 
record,  and  consequently  the  decree  below  should  be  affirmed. 

Decree  affirmed. 


The  Peoria  Fair  Association 

v. 

The  People  ex  rel.  F.  D.  Weiennett,  Collector. 

Filed  at  Ottawa  November  17,  1884. 

1.  Taxation — question  of  exemption — by  whom  to  be  finally  determ- 
ined. The  determination  of  the  board  of  supervisors  that  certain  lands  are 
not  exempt  from  taxation,  is  not  conclusive  upon  the  owner  on  an  application 
by  the  collector  for  judgment  against  the  same  for  taxes,  and  the  county  court 
may  rightfully  decide  the  question  on  such  application. 
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2.  The  board  of  supervisors  are  authorized  by  law  to  hear  and  determine 
the  application  of  any  person  assessed  on  property  claimed  to  be  exempt,  and 
an  appeal  lies  to  the  Auditor  of  Public  Accounts,  who  is  required  to  bring  the 
matter  before  this  court,  and  its  decision  alone  is  conclusive. 

Appeal  from  the  County  Court  of  Peoria  county ;  the  Hon. 
Lawrence  W.  James,  Judge,  presiding. 

This  was  an  application  by  the  collector  of  Peoria  county 
for  judgment  against  certain  lands  and  lots,  for  delinquent 
taxes.  The  collector  filed  his  delinquent  list,,  proof  of  notice, 
etc.,  and  thereupon  moved  for  judgment.  The  Peoria  Fair 
Association  submitted  objections  in  writing,  as  follows : 

"And  thereupon  comes  the  Peoria  Fair  Association,  and  in 
writing  objects  to  the  rendition  of  judgment  against  its  prop- 
erty, etc.,  described  as  follows :  Lot  1,  John  Birkett's  sub- 
division of  the  south-east  quarter  of  section  34,  township  9, 
north,  range  8,  east,  wrongfully  assessed  to  John  Hall,  12t606q 
acres,  tax  assessed,  $45.82;  lot  6,  in  same  subdivision,  same 
section,  16T8g°0  acres,  taxes  assessed,  $50.26;  lot  9,  same  sub- 
division, same  section,  tax  assessed,  $3.46, — for  said  tax,  or 
any  part  thereof,  because  this  defendant  shows  that  said  lands, 
and  all  of  the  same,  and  each  and  every  part  thereof,  now  and 
at  the  time  of  said  assessment,  and  for  more  than  five  years 
prior  to  the  said  assessment,  have  been  used  by  said  society 
for  agricultural,  horticultural,  mechanical  and  philosophical 
purposes  exclusively,  and  not  for  pecuniary  profit,  and  the 
objector  pleads  and  claims  the  benefit  of  the  constitutional 
provision  in  respect  to  such  societies,  and  of  the  statute,  being 
the  tenth  clause  of  section  2,  chapter  120,  entitled  'Bevenue,' 
and  says  and  shows  that  said  lands  were  not,  under  the  laws, 
taxable,  but  were  and  are  exempt  from  taxation." 

The  People,  by  the  county  attorney,  moved  to  strike  said 
objections  from  the  files,  because,  first,  the  objections  relate 
to  questions  of  fact  determined  by  the  township  assessor; 
second,  said  objections  should  have  been  made  to  the  county 
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board,  as  that  is  the  proper  tribunal  to,  determine;  third,  the 
objections  are  not  made  to  any  items  on  the  face  of  the  assess- 
ment, nor  do  they  show  that  since  making  the  same  it  has 
been  satisfied  or  annulled ;  fourth,  the  objector  made  claim 
to  the  exemption  stated  before  the  county  board,  under  the 
statute,  and  the  board  decided  the  lands  were  not  exempt  from 
taxation,  as  claimed;  and  fifth,  the  court  has  no  jurisdiction 
to  determine  the  case.  ««l 

It  was  admitted  that  the  objector  did,  on  the  ISth  of  April, 
1884,  petition  the  board  of  supervisors  to  strike  said  lands 
from  the  assessment  roll.  The  petition  was  set  out  in  full, 
but  the  board  refused  the  petition,  and  within  a  few  moments 
after  did  adjourn  for  the  term. 

The  objector  offered  to  prove  by  a  witness  then  in  attend- 
ance, the  truth  of  the  facts  stated  in  the  objection,  but  the 
court  excluded  the  said  proof,  and  the  objector,  by  counsel, 
then  and  there  excepted.  The  court  then  rendered  judgment 
against  said  objector,  and  against  said  lands,  in  statutory 
form,  to  which  the  objector  excepted. 

The  objector  deposited  the  full  amount  of  the  judgment, 
and  all  costs,  with  the  county  collector,  and  thereupon  prayed 
an  appeal  to  the  Supreme  Court,  which  was  allowed. 

The  errors  assigned  are,  first,  the  court  erred  in  striking 
the  petition  from  the  files ;  and  second,  the  court  erred  in 
rendering  judgment  against  said  lands,  because  they  were 
exempt  from  taxation. 

Messrs.  Wells  &  Keithley,  for  the  appellant. 

Mr.  John  M.  Niehaus,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

It  is  provided  by  section  2,  clause  10,  of  chapter  120,  of 

the  Kevised  Statutes  of  1874,  entitled  ''Eevenue, "  that  "all 

property  which  may  be  used  exclusively  by  societies  for  agri- 
36—111  III. 
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cultural,  horticultural,  mechanical  and  philosophical  pur- 
poses, and  not  for  pecuniary  profit,  shall  be  exempt  from 
taxation ; "  and  the  only  question  that  need  be  considered 
arising  upon  this  record  is,  whether  the  determination  of  the 
board  of  supervisors  that  appellant's  property  is  not  exempt 
from  taxation,  is  conclusive  upon  it  in  this  proceeding. 

The  board  of  supervisors  are  authorized,  by  section  97  of 
the  Eevenue  act,  ut  supra,  to  hear  and  determine  the  applica- 
tion of  any  person  who  is  assessed  on  property  claimed  to  be 
exempt  from  taxation.  An  appeal  from  the  decision  of  the 
board  is  authorized,  to  the  Auditor  of  Public  Accounts,  who  is 
required  to  then  bring  the  matter  before  this  court ;  but  it  is 
expressly  provided  at  the  end  of  the  section,  that  "the  collec- 
tion of  the  tax  shall  not  be  delayed  thereby,  but  in  case  the 
property  is  decided  to  be  exempt,  the  tax  shall  be  abated  or 
refunded."  It  is  therefore  clear  that  the  decision  is  not 
intended  to  otherwise  affect  the  proceeding  to  collect  the  tax. 
It  is  but  a  mode  of  bringing  such  cases  before  this  tribunal, 
and  it  is  the  only  judicial  tribunal  whose  action  is  contem- 
plated in  the  proceeding.  Of  course,  if  prior  to  the  applica- 
tion to  obtain  judgment  in  the  county  court  the  question  had 
been  brought  before  this  court,  and  this  court  had  passed 
upon  it,  its  judgment  would  be  conclusive  upon  the  county 
court, — the  question  would  be  res  judicata;  but  to  hold  that 
the  mere  determination  of  the  board  of  supervisors  is,  of 
itself,  final,  in  any  case,  is  to  totally  disregard  the  language 
of  the  section.  Even  the  judgment  of  the  county  court,  in 
applications  like  the  present,  is,  by  the  first  clause  of  section 
224  of  the  same  act,  made  only  prima  facie  evidence  that  the 
real  estate  is  subject  to  taxation. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  Cline  et  al. 

v. 

Matilda  A.  Jones  et  al. 

Filed  at  Springfield  May  19,  1884. 

1.  Deliveky  of  deed — necessity  of  delivery,  generally — and  of  the 
distinction  between  a  deed  and  a  will.  A  testamentary  disposition  of  prop- 
erty is  ambulatory  until  the  death  of  the  testator,  when  it  takes  effect;  but  a 
deed  for  an  interest  in  land  must  take  effect  upon  its  execution,  or  not  at  all. 
A  party  can  not  make  a  deed  for  land  and  retain  its  custody,  and  have  it  oper- 
ate as  a  conveyance  only  after  his  death.     It  takes  effect  at  once  or  not  at  all. 

2.  Same — in  case  of  a  voluntary  settlement.  A  conveyance  of  land  or  a 
deed  may  be  good  as  a  voluntary  settlement,  however,  though  it  be  retained 
by  the  grantor  in  his  possession  until  his  death,  when  the  circumstances, 
aside  from  the  retention  of  the  deed,  do  not  show  the  grantor  did  not  intend 
it  to  operate  immediately. 

3.  The  law  makes  stronger  presumptions  in  favor  of  the  delivery  of  deeds 
in  case  of  voluntary  settlements  of  a  parent  upon  a  child,  than  in  ordinary 
cases  of  bargain  and  sale. 

4.  Same — in  the  particular  case.  A  father  having  previously  made  gifts 
of  property  to  all  of  his  children  except  a  daughter,  went  before  a  justice  of 
the  peace  and  executed  a  deed  of  conveyance  of  a  tract  of  land  to  her,  and 
acknowledged  the  same,  stating  that  it  would  make  all  his  children  equal;  but 
he  retained  the  deed  in  his  possession,  with  no  present  intention  it  should 
take  immediate  effect,  but  to  be  operative  only  at  his  death,  or  on  the  daughter 
moving  upon  and  occupying  the  property,  which  she  never  did.  It  was  held, 
after  his  death,  that  the  deed  never  took  effect,  and  that  the  land  therein 
described  passed  to  his  heirs,  generally. 

5.  Advancement — of  evidence  in  respect  thereto.  The  owner  of  a  tract 
of  land  made  and  delivered  a  deed  for  the  same  to  his  daughter,  and  there- 
upon she  gave  to  him  a  receipt,  expressing  that  she  had  received  from  him 
the  sum  of  $1000  in  land.  After  the  death  of  the  grantor,  on  an  application 
for  partition  of  the  lands  of  his  estate,  the  other  heirs  contended  that  the 
grant  mentioned  was  an  advancement  to  the  daughter,  while  the  latter  in- 
sisted it  was  not.  The  evidence  showed  the  intestate  had  made  various  gifts 
of  land  and  money  to  his  children  during  his  lifetime,  and  had  endeavored 
to  treat  them  equally  in  this  respect.  There  was  evidence  of  his  repeated 
declarations  that  he  had  given  all  his  children  equal  amounts  of  property, 
and  that  he  had  made  them  equal.  The  evidence  on  this  branch  of  the  case, 
which  was  objected  to  by  those  of  the  heirs  who  claimed  the  gift  was  an 
advancement,  was  regarded  as  properly  received. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county ;  the 
Hon.  Charles  S.  Zane,  Judge,  presiding. 

Mr.  N.  M.  Broadwell,  and  Messrs.  Gross  &  Zane,  for  the 
appellants : 

It  is  essential  to  a  gift  inter  vivos,  that  the  subject  matter 
of  the  gift  should  be  delivered ;  or  if  this  is  not  done,  as  in 
case  of  land,  the  deed  must  be  delivered.  Holg  v.  Adrian 
College,  83  111.  267;    3  Wait's  Actions  and  Defences,  499. 

When  there  is  no  consideration,  a  court  .can  not  complete 
what  it  finds  imperfect.  Badgley  v.  Votrain,  68  111.  25  ;  Wad- 
hams  v.  Gay,  73  id.  415;  Otis  v.  Beckwith,  49  id.  121;  Fry 
on  Specific  Per.  70,  71. 

While  a  grantor  retains  his  deed,  and  the  possession  and 
control  of  the  land,  he  may  change  his  purpose  at  any  time 
before  the  deed  is  delivered.     Gorman  v.  Gorman,  98  111.  361. 

The  rule  of  a  presumption  of  delivery  when  a  parent  makes 
a  voluntary  settlement  in  favor  of  an  infant  child,  as  in  Reed 
v.  Douthit,  62  111.  348,  and  Bryan  v.  Wash,  2  Gilm.  557,  has 
no  application  when  the  parties  are  of  full  age.  Masterson 
v.  Cheek,  23  111.  72. 

The  deceased  must,  at  the  time  of  the  supposed  gift,  part 
with  all  dominion  over  it.     Hawkins  v.  Blewitt,  2  Esp.  663. 

The  delivery  must  be  absolute  and  unconditional  to  the 
donee,  or  to  another  for  him,  and  the  possession  must  con- 
tinue till  the  death  of  the  donor.  If  retained  by  the  donor, 
he  may  revoke.  Bunn  v.  Markham,  2  Marsh.  532 ;  7  Taunt. 
224;   Hott,  352. 

Not  by  gift  inter  vivos,  because  in  such  case  the  gift  is 
void  for  want  of  delivery.  People  v.  Johnson,  14  111.  342 ; 
Carpenter  v.  Davis,  71  id.  395;  Noble  v.  Smith,  2  Johns. 
52 ;  Pearson  v.  Pearson,  7  id.  25 ;  Basket  v.  Hassell,  107 
U.  S.  602. 

It  is  clear  that  Mrs.  Jones  could  become  invested  with  the 
title  to  these  premises  in  but  one  of  two  ways, — by  deed,  or 
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by  will.  It  could  not  be  by  parol  direction.  Willemin  v. 
Dunn,  93  111.  51T. 

The  declarations  of  the  grantor,  in  the  various  forms  shown 
by  the  witnesses,  that  he  intended  Mrs.  Jones  should  have 
this  land  on  his  death,  are  clearly  testamentary  in  their  na- 
ture ;  and  as  his  object  was  to  make  disposition  of  his  prop- 
erty after  death,  they  could  not,  after  his  death,  take  effect 
as  a  testamentary  devise,  for  want  of  compliance  with  the 
Statute  of  Wills.  Olney  v.  Howe,  89  111.  556  ;  Basket  v.  Has- 
sell,  107  U.  S.  602. 

The  conveyance  to  Mrs.  Sayles,  and  her  receipt,  show, 
j^rima  facie,  an  advancement  to  her.  Grattan  v.  Grattan,  18 
111.  167. 

Messrs.  McGuihe  &  Salzenstein,  for  the  appellee  Matilda 
Jones : 

A  deed  will  take  effect  and  be  valid  without  actual  delivery 
when  it  is  founded  on  a  meritorious  consideration,  and  it  is 
the  unrevoked  intention  of  the  grantor  that  it  should  so  take 
effect.  Barlow  v.  Heneage,  Proc.  in  Ch.  211;  Clavering  v. 
Clavering,  2  Vern.  473 ;  Broughton  v.  Broughton,  1  Atk.  625  ; 
Johnson  v.  Smith,  1  Yes.  314 ;  Souverbye  v.  Arden,  1  Johns. 
Ch.  240;  Biuin  v.  Winthrop,  id.  329;  Schragham  v.  Wood,  15 
Wend.  545;  Perry  on  Trusts,  sec.  103. 

The  law  makes  stronger  presumptions  in  favor  of  volun- 
tary settlements  than  in  ordinary  cases  of  bargain  and  sale. 
Bryan  v.  Wash,  2  Gilm.  557;  Masterson  v.  Cheek,  23  111.  72. 

A  court  of  equity  will  enforce  a  defective  conveyance  founded 
upon  a  meritorious  consideration,  and  carry  out  the  unrevoked 
intention  of  the  grantor  as  a  declaration  of  trust.  Kekewich 
v.  Manning,  1  DeG.  M.  &  G.  1S8  ;  Ex  parte  Bye,  18  Yes.  140  ; 
Richardson  v.  Richardson,  3  L.  E.  Eq.  686  ;  Morgan  v.  Mal- 
leson,  10  id.  475 ;  Shepherd  v.  Shepherd,  7  Johns.  Ch.  57 ; 
Jones  v.  Obenchain,  10  Gratt.  259;  Garner  v.  Gamer,  1  Busb. 
Eq.  (N.  C.)  1 ;   Haines  v.  Haines,  6  Md.  435 ;  Hunt  v.  John- 
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son,  44  N.  Y.  27;  Calchcell  v.  Williams,  1  Bailey's  Eq.  175; 
Marling  v.  Marling,  9  W.  Va.  79  ;  Mclatyre  v.  Hughes,  4  Bibb, 
1S6 ;  Da^  v.  Lincoln,  62  111.  22 ;  Majors  v.  Euerton,  89  id.  56 ; 
Perry  on  Trusts,  sees.  95,  96,  97;  Adams'  Equity,  97. 

Here,  in  this  case,  a  deed  is  made  to  a  child  unprovided 
for,  while  the  uncontradicted  evidence  shows  that  provision 
had  been  made  for  the  other  children.  That  this  amounts 
to  what  is  called  a  meritorious  consideration,  sufficient  to 
enforce  a  defective  conveyance,  see  Adams'  Equity,  9S ;  New- 
ton dc  Seeley  v.  Bealer,  41  Iowa,  334;  Stow,  v.  Millar,  16  id. 
460;  Minturn  v.  Seymour,  4  Johns.  497;  Hayes  v.  Kershaw, 
1  Sandf.  258. 

Messrs.  Patton  &  Hamilton,  for  the  appellee  Mrs.  Sayles. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  William  Cline  and  others,  against 
Matilda  Jones  and  others,  for  partition  of  certain  lands  de- 
scribed in  the  bill,  derived  from  a  common  ancestor,  John 
Cline.  Matilda  Jones  filed  her  answer  denying  that  com- 
plainants were  entitled  to  partition  of  a  certain  three- acre 
tract  of  the  lands,  claiming  sole  ownership  thereof  in  herself, 
by  virtue  of  a  deed  of  conveyance  of  the  same  made  to  her  by 
John  Cline  on  the  19th  clay  of  February,  1879.  Beplication 
was  filed,  proofs  taken,  and  the  court  found  the  defendant 
Matilda  Jones  acquired  title  to  said  tract  by  virtue  of  such 
deed,  and  the  complainants  appealed. 

The  proofs  show  that  John  Cline,  the  ancestor  of  all  the 
parties  to  this  suit,  died  intestate  February  7,  1882,  at  an 
advanced  age.  He  had,  at  various  periods  in  his  life,  given 
to  all  of  his  children  except  Mrs.  Jones  (some  eight  or  nine 
in  number)  money  and  property  to  a  considerable  amount. 
To  none  had  he  given  less  than  $1000;  to  some  as  much  as 
$6000  to  $8000.     To  Mrs.  Jones  alone,  up  to  the  time  of 
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the  alleged  making  of  the  deed  in  question,  he  had  never 
given  anything.  On  February  18,  1879,  John  Cline  went 
alone  before  a  justice  of  the  peace,  and  had  drawn  up,  and 
he  signed  and  acknowledged,  a  warranty  deed  of  this  three- 
acre  tract  to  Mrs.  Jones,  the  deed  reciting  it  was  made  in 
consideration  of  filial  love  and  affection,  and  one  dollar,  and 
the  property  it  conveyed  being  worth  about  $700  or  $800. 
At  the  time,  the  grantor  told  the  justice  that  he  had  given  all 
of  his  other  children  land,  but  none  to  Mrs.  Jones,  and  he 
felt  he  ought  to  give  her  this  land.  The  grantor  took  the 
deed  away,  and  ever  after  retained  it  in  his  possession  till 
his  death,  it  being  found  after  that  time  among  his  papers. 
He  also  kept  possession  of  the  land,  received  the  rents  from 
it,  and  paid  the  taxes  on  it  until  his  death.  After  he  had 
thus  signed  and  acknowledged  the  deed,  he  told  different  per- 
sons that  he  had  made  it, — that  he  had  made  all  his  children 
equal, — that  the  land  would  be  Mrs.  Jones'  at  his  death ;  and 
to  Mrs.  Jones  and  her  husband  he  said,  several  times,  he  had 
fixed  it  so  that  the  land  would  be  hers  at  his  death,  but  that 
if  she  would  move  on  it  and  live  there  it  should  then  be  hers. 
This  she  never  did.  She  expressed  her  gratification  to  her 
father  for  what  he  had  done.  The  question  which  is  made 
upon  the  deed  is  as  to  its  delivery. 

In  Bryan  v.  Wash,  2  Gilm.  557,  it  was  said  a  delivery  is 
essential  to  the  validity  of  every  deed,  and  that  "anything 
which  clearly  manifests  the  intention  of  the  grantor  and  the 
person  to  whom  it  is  delivered,  that  the  deed  shall  presently 
become  operative  and  effectual,  that  the  grantor  loses  all 
control  over  it,  and  that  by  it  the  grantee  is  to  become  pos- 
sessed of  the  estate,  constitutes  a  sufficient  delivery.  The 
very  essence  of  the  delivery  is  the  intention  of  the  party. " 

There  is  no  doubt  that  the  law  makes  stronger  presump- 
tions in  favor  of  the  delivery  of  deeds  in  case  of  voluntary 
settlements  than  in  ordinary  cases  of  bargain  and  sale,  as  has 
been  frequently  recognized  by  this  court.      {Bryan  v.  Wash, 
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supra;  Reed  v.  Douthlt,  62  111.  34S  ;  Walker  v.  Walker,  42  id. 
311.)  And  we  think  the  authorities  establish  that  an  instru- 
ment may  be  good  as  a  voluntary  settlement  though  it  be 
retained  by  the  grantor  in  his  possession  until  his  death. 
(Souverbye  v.  Arden,  1  Johns.  Ch.  240 ;  Bunn  v.  Winthrop,  id. 
329 ;  Schrugham  v.  Wood,  15  Wend.  545 ;  Perry  on  Trusts, 
sec.  103,  and  our  own  cases  above  cited,  and  Otis  v.  Beck- 
with,  49  111.  121.)  Yet  the  cases  in  this  respect  are  generally 
attended  with  the  qualification  that  there  be  no  circumstances, 
besides  the  mere  fact  of  retaining  the  instrument,  to  show 
that  the  executing  party  did  not  intend  it  to  operate  imme- 
diately, or  to  denote  an  intention  contrary  to  that  appearing 
upon  the  face  of  the  deed.  Thus,  in  Souverbye  v.  Arden, 
Chancellor  Kent  says  :  "A  voluntary  settlement,  fairly  made, 
is  always  binding  in  equity  upon  the  grantor,  unless  there  be 
clear  and  decisive  proof  that  he  never  parted  nor  intended  to 
part  with  the  possession  of  the  deed ;  and  even  if  he  retains 
it,  the  weight  of  authority  is  decidedly  in  favor  of  its  validity, 
unless  there  be  other  circumstances,  besides  the  mere  fact  of 
his  retaining  it,  to  show  that  it  was  not  intended  to  be  absolute." 
And  in  Bunn  v.  Winthrop:  "The  instrument  is  good  as  a 
voluntary  settlement,  though  retained  by  the  grantor  in  his 
possession  until  his  death.  There  was  no  act  of  his,  either 
at  the  time  or  subsequent  to  the  execution  of  the  deed,  which 
denoted  an  intention  contrary  to  that  appearing  upon  the  face  of 
the  deed. "  And  in  Schrugham  v.  Wood,  there  is  this  quota- 
tion from  Garnors  v.  Knight,  5  Barn.  &  Cress.  671 :  "Where 
a  party  to  an  instrument  seals  it,  and  declares  in  the  pres- 
ence of  a  witness  that  he  delivers  it  as  his  deed,  but  keeps  it 
in  his  own  possession,  and  there  is  nothing  to  qualify  that,  or 
to  show  that  the  executing  party  did  not  intend  it  to  operate  im- 
mediately, except  the  keeping  the  deed  in  his  hands,  it  is  a 
valid  and  effectual  deed ;  and  delivery  to  the  party  who  is  to 
take  by  the  deed,  or  to  any  person  for  his  use,  is  not  essen- 
tial."    Mr.  Lewin,  in  his  work  on  Trusts,  in  treating  of  the 
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formalities  required  to  create  a  trust,  on  page  123  remarks  : 
"A  wide  distinction  exists  between  testamentary  dispositions 
and  declarations  of  trust.  The  former  are  ambulatory  until 
the  death  of  the  testator,  but  the  latter  take  effect,  if  at  all, 
at  the  time  of  the  execution."  And  on  page  124,  top,  he 
quotes  this  observation  of  Buller,  J.,  in  Habergham  v.  Vin- 
cent, 2  Ves.  Jr. :  "A  deed  must  take  place  upon  its  execu- 
tion, or  not  at  all.  It  is  not  necessary  for  a  deed  to  convey 
an  immediate  interest  in  possession,  but  it  must  take  place 
as  passing  the  interest  to  be  conveyed  at  the  execution ;  but 
a  will  is  quite  the  reverse,  and  can  only  operate  after  death. " 
The  author  then  proceeds  :  "We  may  therefore  safely  assume 
as  an  established  rule,  that  if  the  intended  disposition  be  of 
a  testamentary  character,  and  not  to  take  effect  in  the  testa- 
tor's lifetime,  but  ambulatory  until  his  death,  such  disposi- 
tion is  inoperative,  unless  it  be  declared  in  writing  in  strict 
conformity  with  the  statute  enactments  regulating  devises 
and  bequests." 

In  the  case  in  hand  there  is  that  which  denotes  an  inten- 
tion contrary  to  that  appearing  upon  the  face  of  the  deed, 
which  shows  that  the  deed  was  not  intended  to  be  absolute, — 
that  the  grantor  in  it  did  not  intend  it  to  operate  immedi- 
ately,— and  that  is,  his  declarations  that  the  land  was  to  be 
Mrs.  Jones'  at  his  death,  but  that  if  she  would  go  and  live 
upon  it,  it  should  be  hers  then,  and  the  other  circumstances 
corroborative  of  such  intention.  The  deed  by  its  purport  was 
absolute,  conveying  the  grantor's  entire  interest,  to  operate 
immediately.  But  the  evidence  shows  the  deed  was  not  in- 
tended to  be  absolute,  but  to  be  qualified  in  its  effect, — that 
it  was  not  intended  to  convey  the  grantor's  whole  interest, 
but  that  he  meant  to  have  a  life  estate  unless  the  grantee 
should  move  upon  the  land,  which  she  never  did ;  that  the 
deed  was  not  intended  to  operate  presently,  but  only  upon 
the  grantor's  death,  or  going  upon  the  land  to  reside.  The 
evidence  shows  the  distinct  intention  not  to  create  a  present 
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estate  in  the  grantee.  As,  then,  there  was  never  any  actual 
delivery  of  the  deed,  but  the  grantor  ever  kept  it  in  his  own 
possession,  and  as  it  never  was  his  intention  that  the  deed 
should  presently  take  effect  and  become  operative  according 
to  its  terms,  there  was  no  delivery  of  the  instrument  as  the 
deed  of  the  grantor,  and  it  was  not  valid  as  a  deed.  As  Mrs. 
Jones  never  moved  on  the  land,  this  made  the  deed  one  to 
take  effect  at  the  grantor's  death,  which  wTas  a  disposition  of 
property  of  a  testamentary  character,  and  invalid,  because 
not  in  compliance  with  the  Statute  of  Wills ^ 

In  Byars  v.  Spencer,  101  111.  429,  it  was  held,  that  to  con- 
stitute a  sufficient  delivery  of  a  deed  there  must  be  a  clear 
manifestation  of  the  intention  of  the  grantor  that  the  deed 
shall  at  once  become  operative  to  pass  the  title,  and  that  the 
grantor  shall  lose  all  control  over  it.  That  was  a  case  of  a 
father  having  executed  a  deed  for  land  to  his  two  minor  chil- 
dren, and  never  actually  delivering  it,  but  retaining  it  in  his 
possession  until  his  death.  There  could  be  no  doubt,  from 
the  evidence  there,  that  it  was  in  accordance  with  the  inten- 
tion of  the  father  that  if  he  should  die  without  having  made 
any  other  disposition  of  the  land  it  should  go  to  these  two 
children.  It  is  true  there  was  there  the  evidence,  additional 
to  what  appears  in  this  case,  of  intention  against  the  imme- 
diate Operation  of  the  deed,  in  the  offer  to  sell  the  land.  But 
the  evidence  shows  that  was  not  for  the  grantor's  own  benefit, 
but  for  the  children's,  in  order  to  give  them  the  proceeds. 
There  was  the  same  evidence  of  purpose  to  benefit  the  grantees 
there  as  here,  and  the  same  intention  appearing  that  the  deed 
should  not  have  present  operation,  as  here,  only  that  it  was 
stronger  in  degree  in  the  last  respect  there  than  here.  Yet 
because  of  the  intention  shown  that  the  deed  should  not 
operate  presently  as  a  deed,  it  was  held,  after  the  father's 
death,  he  not  having  sold  the  land,  that  there  had  been  no 
delivery  of  the  deed,  and  that  it  was  invalid,  and  the  land 
should  go  to  the  heirs  in  general. 
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An  instructive  case,  as  bearing  upon  the  present  by  way 
of  analogy,  is  that  of  Basket  v.  Hassell,  107  U.  S.  602,  which 
involved  the  question  of  what  constituted  delivery  of  a  gift 
mortis  causa.  There,  one  Chaney,  being  the  holder  of  a  cer- 
tificate of  deposit  given  by  a  bank  in  his  favor,  during  his 
last  sickness,  and  "in  apprehension  of  death,  wrote  on  the 
back  thereof  the  following  indorsement : 

"Pay  to  Martin  Basket,  of  Henderson,  Ky., — no  one  else ; 
then  not  till  my  death.  My  life  seems  to  be  uncertain.  I 
may  live  through  this  spell.     Then  I  will  attend  to  myself. 

H.  M.  Chaney." 

Chaney  then  delivered  the  certificate  to  Basket,  and  died 
without  recovering  from  that  sickness.  The  certificate  was 
payable  on  demand.  It  was  held  by  the  court  that  it  was 
unquestionable  that  a  delivery  of  the  certificate  to  the  donee 
with  an  indorsement  in  blank,  or  a  special  indorsement  to 
the  donee,  or  without  indorsement,  would  have  transferred 
the  whole  title  and  interest  of  the  donor  in  the  fund  repre- 
sented by  it,  and  might  have  been  valid  as  a  donatio  mortis 
causa,  but  that  the  indorsement  which  accompanied  the  de- 
livery qualified  it,  and  limited  the  authority  of  the  donee 
in  the  collection  of  the  money,  so  as  to  forbid  its  payment 
until  the  donor's  death ;  that  the  property  in  the  fund  did  not 
presently  pass,  but  remained  in  the  donor,  and  the  donee  was 
excluded  from  its  possession  and  control  during  the  life  of  the 
donor ;  that  that  qualification  of  the  right  which  would  have 
belonged  to  the  donee  if  he  had  become  the  present  owner 
of  the  fund,  established  that  there  was  no  delivery  of  posses- 
sion, according  to  the  terms  of  the  instrument,  and  that  as 
the  gift  was  to  take  effect  only  upon  the  death  of  the  donor, 
it  was  not  a  present  executed  gift  mortis  causa,  but  a  testa- 
mentary disposition,  and  invalid,  not  being  in  compliance 
with  the  Statute  of  Wills. 

In  Olnexj  v.  Howe,  89  111.  556,  there  was  an  instrument  in 
writing,  under  seal,  selling  and  transferring  certain  personal 
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property  to  be  given  to  and  taken  by  the  transferee  immedi- 
ately upon  the  death  of  the  one  executing  the  instrument. 
It  was  there  said:  "The  writing  is  essentially  testamentary 
in  its  nature.  *  *  *  Its  object  was  to  make  disposition  of 
property  after  the  death  of  the  owner.  It  did  not,  after  such 
death,  take  effect  as  a  testamentary  devise,  for  it  was  not 
executed  and  witnessed  as  required  by  the  Statute  of  Wills." 

There  is  a  subordinate  question  in  respect  of  one  other  of 
the  defendants, — Mrs.  Sayles.  The  intestate,  in  his  lifetime, 
had  made  to  her  a  deed  for  forty  acres  of  land,  and  she  gave 
to  him  a  receipt  expressing  that  she  had  received  from  him 
the  sum  of  $1000  in  land.  It  is  contended  by  appellants 
that  this  forty  acres  of  land  was  an  advancement  to  Mrs. 
Sayles,  and  should  have  been  so  treated,  instead  of  decreeing, 
as  the  court  did,  that  Mrs.  Sayles  had  not  been  advanced,  and 
that  she  should  share  equally  with  the  others  in  the  lands  to 
be  partitioned.  The  evidence  shows  the  intestate  had  made 
various  gifts  of  land  and  money  to  his  children  daring  his 
lifetime,  and  had  endeavored  to  treat  them  equally  in  this 
respect.  There  was  evidence  of  his  repeated  declarations 
that  he  had  given  all  his  children  equal  amounts  of  property, 
and  that  he  had  made  them  equal.  The  evidence  on  this 
branch  of  the  case,  which  was  objected  to,  we  regard  as  prop- 
erly received. 

As  to  Mrs.  Sayles  we  think  the  decree  correct,  and  it  is 
affirmed  as  to  her,  and  in  all  other  respects  except  as  to 
Mrs.  Jones.  As  it  regards  her,  the  decree  is  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Decree  reversed  in  'part  and  in  part  affirmed. 

Mr.  Justice  Scott,  dissenting: 

Dissenting,  as  I  do,  from  the  opinion  of  the  majority  of  the 
court,  I  deem  it  proper  to  state  my  views  at  some  length  on 
the  principal  question  involved. 
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As  respects  the  property  conveyed  to  Mrs.  Sayles,  I  concur 
in  the  views  of  the  court,  as  expressed  in  the  prevailing  opin- 
ion. It  is  as  to  the  property  conveyed  to  Mrs.  Jones  I  dissent 
from  the  conclusion  reached  by  the  majority  of  the  court.  In 
her  answer  she  insists  she  is  the  sole  owner  of  a  tract  of  land 
described  in  the  bill  as  consisting  of  three  acres,  by  "virtue 
of  a  deed  of  conveyance  thereof  made  to  her  by  John  Cline, 
*  *  *  on,  to-wit,  the  19th  of  February,  1879."  The  deed 
under  which  she  claims  the  property  seems  to  have  remained 
in  the  possession  of  the  grantor,  with  his  other  papers,  until  his 
death,  which  occurred  on  or  about  the  7th  of  February,  1882, 
and  the  insistence  is,  as  the  deed  was  never  in  fact  delivered 
to  the  grantee,  no  title  passed  to  her.  It  is  satisfactorily 
proven  by  the  scrivener  who  prepared  the  deed  at  the  request 
of  the  grantor,  and  also  by  other  witnesses,  the  deed  to  this 
land  was  made  to  Mrs.  Jones  as  a  gift,  to  place  her  on  an 
equality  with  his  other  children,  to  whom  he  had  given  land 
or  personal  property,  or  both.  After  the  execution  of  the  deed 
he  frequently  stated  he  had  now  made  his  children  equal  in 
respect  to  the  property  bestowed  upon  them,  and  that  the 
law  would  divide  the  remainder  of  his  estate  equally  between 
his  children.  There  can  be  no  doubt  that  was  his  intention. 
All  his  other  heirs  got  property  from  their  father  as  gifts, 
and  unless  Mrs.  Jones  is  permitted  to  retain  the  land  em- 
braced in  this  deed,  she  would  receive  a  less  portion  of  her 
father's  estate  than  his  other  children.  The  just  purpose  of 
the  grantor  to  make  an  equal  division  of  his  property  among 
his  children,  by  conveying  this  land  to  Mrs.  Jones,  ought  not 
to  be  defeated  by  any  subtle  reasoning. 

The  only  question  made  is,  whether  the  deed  took  effect 
notwithstanding  it  was  never  actually  delivered  to  the  grantee, 
or  to  any  one  for  her.  It  was  made  upon  a  meritorious  con- 
sideration, and  was  executed  with  the  usual  formalities  pre- 
scribed by  law.  The  grantor  acknowledged  before  the  proper 
officer,  he  "had  signed,  sealed  and  delivered  said  instrument 
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as  liis  free  and  voluntary  act,  for  the  uses  and  purposes  therein 
set  forth,"  and  there  is  nothing  in  all  the  evidence  in  this 
record  that  shows,  or  even  tends  to  show,  that  intention  was 
ever  revoked.  On  the  contrary,  he  repeatedly  affirmed  it  by 
declaring  he  had  deeded  the  land  to  Mrs.  Jones  to  make  her 
equal  with  his  other  children  in  respect  to  the  property  given 
to  them. 

Undoubtedly  the  general  rule  is,  a  deed  takes  effect  from  its 
delivery  and  acceptance,  and  most  generally  they  are  mutual 
and  concurrent  acts.  It  would  be  stating  the  rule  broader 
than  the  law  will  warrant,  to  say  no  deed  would  take  effect 
unless  delivered  into  the  actual  possession  of  the  grantee. 
The  books  abound  in  exceptional  cases.  Where  the  excep- 
tion to  the  general  rule  is  most  frequently  recognized,  is  in 
cases  of  voluntary  settlements,  as  is  the  conveyance  in  this 
case.  In  such  cases  a  common  rule  of  the  law  of  general 
application  is,  the  "first  deed  and  the  last  will"  shall  stand. 
A  will  is  most  generally  retained  by  the  testator,  and  so  a 
deed  making  a  voluntary  settlement  may  be  retained  by  the 
grantor  and  still  take  effect.  On  this  subject  Chancellor 
Kent,  in  Souverbye  v.  Arden,  1  Johns.  Ch.  240,  states  the  law 
to  be  in  cases  of  voluntary  settlements  where  the  grantor 
retains  the  deed,  the  weight  of  authority  is  decidedly  in  favor 
of  its  validity,  unless  there  were  other  circumstances,  besides 
the  mere  fact  of  his  retaining  it,  to  show  it  was  not  intended 
to  be  absolute.  In  Bunn  v.  Winthrop,  1  Johns.  Ch.  336,  the 
Chancellor  said :  "The  instrument  is  good  as  a  voluntary 
settlement,  though  retained  by  the  grantor  until  his  death." 
Both  of  these  cases  were  cited  with  approval  in  Bryan  v. 
Wash,  2  Gilm.  557.  In  Walker  v.  Walker,  42  111.  311,  this 
court,  in  discussing  the  same  subject,  said:  "No  formal  de- 
livery to  the  grantee  in  person  was  necessary.  If  the  grantor 
in  a  deed  intends,  when  executing  it,  to  be  understood  as 
delivering  it,  that  is  sufficient.  The  intention  of  the  party  is 
the  controlling  element,  as  said  in  Masterson  v.  Cheek,  23  111. 
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Mr.  Justice  Scott,  dissenting. 

76. "  English  and  other  American  cases  have  been  examined, 
and  it  is  seen  they  are  in  harmony  with  the  general  doctrine 
here  stated,  and  it  will  not  be  necessary  to  do  more  than  to 
cite  a  few  of  the  most  important  cases  that  are  considered  as 
supporting  the  rule  :  Nalrod  v.  Gilliam,  1  P.  Wms.  577  ;  Cot- 
ton v.  King,  2  id.  35 S  ;  Clavering  v.  Clavering,  2  Yern.  473 ; 
Broughton  v.  Broughton,  1  Atk.  625  ;  Johnson  v.  Smith,  1  Ves. 
314;  Wall  v.  Wall,  30  Miss.  91;  Newton  v.  Bealcr,  41  Iowa, 
334 ;  Mitchell  v.  Bryan,  3  Ohio  St.  377 ;  Otis  v.  Beckwith,  49 
111.  121;  Langham  v.  Wood,  15  Wend.  545;  Jones  v.  Jones, 
6  Conn.  Ill;  Crawford  v.  Bertholf,  Saxton's  (N.  J.)  Ch.  Eep. 
458;  Doe  v.  Knight,  5  Barn.  &  Cress.  671.  It  would  be  use- 
less to  go  over  these  cases  again,  since  they  have  been  fully 
considered  by  the  courts  in  this  country  and  in  England,  and 
with  a  uniform  concurrence  in  the  doctrine  stated. 

A  principle  running  through  many  of  the  cases  on  this  sub- 
ject is,  the  law  makes  stronger  presumptions  in  favor  of  the 
delivery  of  deeds  in  cases  of  voluntary  settlements  than  in 
ordinary  cases  of  bargain  and  sale.  It  is  for  the  reason  the 
parties  are  supposed  to  place  great  confidence  in  each  other. 
It  was  so  expressly  held  in  Walker  v.  Walker,  supra.  In  the 
former  class  of  cases,  (that  is,  cases  of  voluntary  settlements,) 
the  intention  of  the  grantor  is  most  generally  allowed  to  con- 
trol, and  the  deed  will  be  regarded  as  taking  effect,  or  not, 
according  to  the  intention  of  the  grantor.  It  has  been  seen,  in 
the  present  case  the  intention  the  deed  should  take  effect  was 
never  revoked  by  the  grantor  in  his  lifetime.  His  oft  repeated 
wish  was,  it  should  take  effect  and  pass  the  title  to  his  daugh- 
ter absolutely.  The  facts  of  this  case  bring  it  clearly  within 
the  rule  deducible  from  the  cases  ut  supra.  It  will  also  be 
observed  the  case  being  considered  has  one  feature  not  found 
in  many  of  the  cases  on  this  subject,  that  makes  it  a  stronger 
case  for  the  application  of  the  rule.  Here  the  grantee  was 
notified  of  the  making  of  the  deed  by  the  grantor  himself, 
and  she  accepted  the  grant  by  expressing  her  obligations  for 
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the  bounty  bestowed  upon  her,  and  would  try  to  take  care  of 
it.  Words  of  similar  import,  in  Kingsbury  v.  Bar  aside,  58 
111.  310,  were  held  to  constitute  an  acceptance  of  the  deed 
by  the  grantee,  though  the  grantee  died  before  taking  it  into 
actual  possession.  The  reason  for  the  decision  in  such  cases 
is,  assent  is  the  principal  element,  and  the  taking  of  the  deed 
into  possession  is  not  indispensable,  but  is  only  evidence  of 
assent  and  acceptance.  There  being  a  clear  intention  mani- 
fested by  the  grantor  in  making  the  deed  it  should  take  effect 
at  once,  and  that  she  should  have  the  possession  of  the  land 
on  his  death,  or  sooner  if  she  would  live  on  the  premises, 
which  intention  was  never  revoked,  and  there  having  been  an 
acceptance  of  the  deed  by  the  grantee  in  the  lifetime  of  the 
grantor,  it  would  seem  to  follow,  on  principle  as  well  as  upon 
authority,  the  deed  was  effectual  to  pass  the  title  to  the  grantee, 
although  the  grantor  retained  possession  of  the  deed  until  his 
death.  That  he  retained  the  deed  for  the  benefit  of  the  grantee 
sufficiently  appears  from  the  facts  and  the  circumstances  of 
the  case.     I  am  of  opinion  the  decree  should  be  affirmed. 

Mr.  Justice  Walker  :     I  fully  concur  in  all  that  is  said  in 
this  dissenting  opinion. 


Truman  Eldridge 

v. 
Trustees  of  Schools  et  al. 

Filed  at  Ottawa  November  17,  1884. 

1.  Kevekting  of  title— after  use  ceases— whether  the  circumstances 
will  call  for  the  re-investing  of  the  title  in  a  donor.  The  owner  of  land 
donated,  verbally,  three-fourths  of  an  acre  thereof  to  a  school  district,  for 
a  school  site,  and  built  a  school  house  thereon  under  contract  with  the 
directors,  and  then  refused  to  convey,  for  the  reason  he  was  not  paid  for  his 
work  in  the  erection  of  the  building,  and  the  lot  had  not  been  fenced.    After- 
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ward,  a  settlement  was  made,  by  which  the  district  agreed  to  pay  him  and 
to  fence  the  lot,  and  he  agreed,  upon  performance,  to  make  the  district  a 
warranty  deed,  and  the  contract  was  reduced  to  writing.  The  district  per- 
formed the  contract  and  obtained  a  decree  for  specific  performance,  under 
which  he  made  an  unconditional  warranty  deed,  which  being  lost,  he  after- 
ward made  a  quitclaim  deed.  On  a  change  of  districts,  this  ground  was 
divided  into  lots,  and  sold,  and  was  no  longer  used  for  school  purposes. 
Thereupon,  the  original  grantor  filed  his  bill  in  equity,  seeking  to  cancel  his 
deed  and  have  the  title  re-invested  in  him:  Held,  that  he  was  not  entitled  to 
any  equitable  relief,  there  being  no  condition  in  his  deeds  or  the  decree  that 
the  land  should  revert  in  case  of  its  ceasing  to  be  used  for  school  purposes. 

2.  Consideration — for  conveyance  of  school  site.  The  performance 
of  the  written  agreement  mentioned,  by  the  directors  of  the  school  district, 
would  constitute  a  sufficient  consideration  to  support  a  warranty  deed  made 
to  the  trustees  of  schools  for  the  use  of  the  district,  by  the  other  party  to  the 
agreement. 

3.  Duress — making  a  deed  in  obedience  to  a  decree — estoppel.  On  bill 
for  specific  performance,  a  decree  was  entered  directing  the  defendant  to  con- 
vey to  the  complainant  a  certain  tract  of  land.  A  deed  was  executed  accord- 
ingly. Subsequently,  upon  bill  filed  by  the  person  so  executing  the  deed,  to 
set  it  aside  and  to  re-invest  himself  with  the  title,  it  was  contended  in  his 
behalf  that  he  made  the  deed  sought  to  be  set  aside  under  the  coercion  of  the 
court, — but  it  was  held  that  obedience  to  a  valid  decree  could  in  no  sense  be 
regarded  as  legal  duress.  Moreover,  he  was  as  much  estopped  by  the  decree 
itself  from  prosecuting  his  claim  for  the  land,  as  by  the  deed. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  Almon  Kidder,  for  the  appellant. 

Messrs.  Grier  &  Dryden,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  present  controversy  relates  to  the  ownership  of  about 
three-quarters  of  an  acre  of  land,  being  a  part  of  the  south- 
west quarter  of  section  30,  township  9,  north,  range  2,  west, 
in  Warren  county,  this  State. 

The  quarter  section  of  which  the  lot  in  question  is  a  part, 
was  purchased  from  the  United  States  by  Truman  Eldridge, 
the  appellant,  who  received  a  patent  therefor  in  18-iS.  In 
37—111  III. 
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1853  the  inhabitants  of  school  district  No.  5,  in  said  town, 
(now  district  No.  1,)  were  desirous  of  procuring  a  site  for  a 
school  house,  and  among  others  the  lot  of  ground  in  question 
was  offered  by  appellant,  and  accepted  by  the  district  for  that 
purpose.  The  school  directors  shortly  afterwards  commenced 
building  a  school  house  on  the  site  thus  selected,  the  car- 
penter work  for  which  was  let  out  to  appellant  himself,  at 
$350.  During  the  summer  of  that  year  the  house  was  com- 
pleted. There  seems  to  have  been  no  definite  understanding 
with  respect  to  the  transfer  of  the  lot,  or  the  terms  or  con- 
ditions, if  any,  upon  which  it  was  to  be  conveyed.  In  the 
spring  of  1854  there  was  some  dissatisfaction  between  appel- 
lant and  the  district,  on  account  of  what  was  clue  him  for  the 
carpenter  work  on  the  school  house,  and  also  in  respect  to 
enclosing  the  premises  with  a  fence.  On  account  of  this  mis- 
understanding, appellant  refused  to  make  a  deed  for  the  lot. 
The  matter,  however,  was  finally  arranged,  to  the  apparent 
satisfaction  of  all  parties  concerned,  by  the  execution  of  a 
written  agreement,  by  the  terms  of  which  the  district  obligated 
itself  to  enclose  the  premises  with  a  fence,  and  to  pay  appel- 
lant's demand  upon  a  specified  day,  with  interest  thereon  at 
the  rate  of  ten  per  cent ;  and  the  appellant,  on  his  part, 
thereby  covenanted,  upon  such  payment,  to  execute  to  the 
trustees  of  schools  of  the  township,  for  the  use  of  the  district, 
a  good  and  sufficient  warranty  deed  for  the  premises.  This 
agreement  was  fully  performed  on  the  part  of  the  district. 
The  appellant,  nevertheless,  still  refused  to  convey  the  prop- 
erty. In  1856  a  bill  was  filed  to  enforce  a  specific  perform- 
ance of  the  above  agreement,  which,  in  1858,  resulted  in  a 
decree  directing  appellant  to  execute  a  warranty  deed  for  the 
premises,  in  compliance  with  his  said  agreement,  which  he 
did.  The  deed,  however,  having  been  lost  or  mislaid,  the 
cause  was  re-docketed  in  1868,  for  the  purpose  of  compelling 
the  making  of  another  deed,  when,  on  the  19th  of  January, 
1869,  the  parties  came  to  terms,  and  the  suit  was  settled  by 
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appellant  making  a  quitclaim  deed  in  lieu  of  the  one  that  was 
lost  or  mislaid.  Matters  remained  in  this  condition  until  in 
1881,  when  the  district,  having  in  the  meantime  been  changed 
from  No.  5  to  No.  1,  deemed  it  advisable  to  procure  a  new 
site  for  school  purposes  and  sell  the  old  one.  With  this  view 
the  trustees  subsequently  subdivided  the  premises  in  question 
into  eight  smaller  lots,  adapted  to  residence  and  business 
purposes,  which,  on  the  9th  of  June,  1883,  were  sold  to  the 
appellees  Gordon,  Anderson,  Buckley,  Lewis  and  Pratt,  re- 
spectively. On  the  12th  of  December,  following,  the  appellant 
filed  the  present  bill,  praying  "that  the  quitclaifti  deed  of 
January  19,  1869,  and  all  proceedings,  may  be  set  aside  as 
a  cloud  on  the  title  of  complainant ;  that  all  said  deeds  to 
buyers  at  such  sale  of  June  9,  1883,  and  the  proceedings  of 
said  directors  and  trustees  relating  to  such  sale,  be  adjudged 
illegal,  and  set  aside  as  a  cloud  on  the  title  of  complainant." 
The  cause  was  heard  in  the  court  below  upon  the  pleadings 
and  proof,  resulting  in  a  decree  dismissing  the  bill  for  want 
of  equity,  and  the  complainant  appealed  to  this  court. 

The  exact  theory  of  the  bill  in  this  case  is  not  altogether 
apparent.  If  we  are  to  judge  of  it  by  so  much  of  the  prayer 
as  is  above  set  forth,  we  would  be  warranted  in  the  conclu- 
sion that  it  is  simply  a  bill  to  remove  a  cloud  from  a  title 
which  at  law  is  deemed  sufficiently  good.  But  the  bill  goes 
further,  and  asks  that  the  possession  of  the  premises  be 
restored  to  the  complainant,  and  in  this  respect  it  can  only 
be  regarded  as  what  is  known  as  a  mere  ejectment  bill,  and, 
of  course,  regarded  as  such  it  can  not  be  maintained.  As 
the  bill  does  not  seek  to  have  a  reconveyance  of  the  property, 
it  may  be  assumed  the  legal  title  is  regarded  as  still  being  in 
the  appellant,  though  this  view  is  hardly  to  be  reconciled  with 
the  statement  in  appellant's  brief,  to  the  effect  that  the  "bill 
is  against  the  trustees,  as  such,  and  relating  to  property  in 
trust,  held  in  trust  by  trustees  and  their  grantees  for  a  use, 
and  to  establish  that  use  and  establish  the  dedication,  and 
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to  compel  such  trustees  and  their  grantees  to  return  the  prop- 
erty to  the  person  rightfully  entitled." 

But  it  is  useless  to  speculate  as  to  what  is  the  true  theory 
of  the  bill,  for  it  is  clear,  viewed  from  whatever  legal  aspect 
it  may,  there  is  no  theory  upon  which  it  can  be  maintained. 
Concede,  as  claimed  by  appellant,  that  the  lot  was  originally 
given  by  him,  without  consideration,  for  the  purpose  of  a 
school  site  only,  yet  the  fact  is  undisputed  that  before  any 
writings  were  entered  into  with  respect  to  it,  appellant  set  up 
the  claim  that  it  was  a  part  of  the  understanding  that  the 
district  was  to  enclose  the  lot  with  a  fence,  and  that  he  re- 
fused to  make  any  conveyance  until  this  was  done  and  he 
was  paid  for  his  work  on  the  school  house.  The  district 
finally  came  to  his  own  terms,  and,  as  already  shown,  a  writ- 
ten agreement  was  entered  into  between  the  parties  to.  that 
effect,  which  was  fully  performed  by  the  district, — and  the 
performance  of  this  agreement  on  its  part  was  an  ample  and 
sufficient  consideration  for  the  warranty  deed  subsequently 
made  by  him.  That  deed  was  not  only  unconditional,  but 
it  expressly  warranted  the  title  in  fee,  and  the  appellant  is 
thereby  estopped  from   setting  up  any  claim  to  the  property. 

To  the  suggestion  that  in  making  the  deed  appellant  was 
acting  under  the  coercion  of  the  court,  it  is  sufficient  to  say 
that  obedience  to  a  valid  decree,  which  has  never,  in  any 
manner,  been  questioned,  as  was  the  case  here,  can  in  no 
sense  be  regarded  as  legal  duress.  Moreover,  the  appellant 
is  just  as  much  estopped  by  the  decree  itself  from  prosecuting 
the  present  claim,  as  he  is  by  the  deed. 

The  decree  of  the  court  below  is  clearly  right,  and  it  must 

therefore  be  affirmed. 

Decree  affirmed. 
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William  Parker 
v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Ottawa  September  27,  1884. 

1.  Fishery — fishways — constitutionality  of  the  act  of  1879,  providing 
for  the  free  passage  offish  in  the  waters  in  this  State— prescriptive  rights 
as  against  the  public.  The  act  of  31st  of  May,  1879,  provides  "that  it  shall 
be  the  duty  of  any  person  or  persons  who  now  owns,  or  may  hereafter  erect, 
any  dam  or  other  obstruction  across  any  of  the  rivers,  creeks,  streams,  ponds, 
lakes,  sloughs,  bayous,  or  other  water-courses  within  this  State,  to  place 
therein  suitable  fishways,  in  order  that  the  free  passage  of  fish  up  or  down  or 
through  such  waters  may  not  be  obstructed. "  On  a  prosecution  against  the 
owner  of  a  mill  dam  which  was  erected  across  a  river,  and  which  it  was 
alleged  obstructed  the  free  passage  of  fish  up  and  down  the  river,  to  recover 
the  fine  prescribed  in  the  act  for  a  neglect  or  refusal  to  comply  with  its 
requirements,  it  was  held  to  be  within  the  constitutional  power  of  the  legis- 
lature to  impose  the  duty  as  provided  in  the  statute. 

2.  Nor  could  the  owner  of  the  dam,  by  occupancy  or  user  for  any  length 
of  time,  acquire  a  prescriptive  right  as  against  the  public,  so  as  to  prevent 
the  enforcement  of  the  provisions  of  the  statute  against  him. 

3.  Same — claim  of  right  as  under  a  contract  with  the  State — effect  of 
the  act  as  impairing  the  obligation  of  such  contract.  The  owner  of  a  mill 
dam  which  had  been  in  use  for  many  years,  procured  to  be  passed  an  act  of 
the  legislature  authorizing  him  to  raise  this  dam  higher,  or  to  erect  a  new  one 
at  that  place.  The  dam,  both  prior  and  subsequent  to  that  act,  was  of  such 
character  as  to  entirely  obstruct  the  passage  of  fish  in  the  stream  on  which 
it  was  situated.  It  was  contended  by  the  owner  that  the  act  giving  him  the 
right  to  raise  the  dam,  or  to  erect  another,  possessed  the  elements  of  a  con- 
tract that  he  might  continue  in  its  use,  so  that  a  subsequent  statute  imposing 
the  burden  of  erecting  a  fish  way  in  the  dam  would  impair  the  obligation  of  , 
such  contract,  and  therefore  would  be  unconstitutional.  The  act  conferring 
authority  to  raise  the  dam,  or  to  erect  a  new  one,  contained  no  words  indi- 
cating a  purpose  on  the  part  of  the  legislature  to  surrender  the  power  of  the 
State  to  control  the  use  of  its  water  ways  in  respect  to  the  free  passage  of 
fish,  so  that,  without  reference  to  the  question  whether  it  was-  competent  for 
the  legislature  to  make  such  surrender  of  its  powers,  the  act  was  construed 
as  not  having  that  effect. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county ;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 
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Brief  for  the  Plaintiff  in  Error. 

Mr.  A.  J.  Hopkins,  and  Mr.  N.  J.  Aldrich,  for  the  plaintiff 
in  error: 

Common  right  of  fishery,  free  fishery,  and  a  several  fishery, 
are  defined  and  distinguished  in  3  Kent's  Com.  329 ;  1  Bou- 
vier's  Law  Die.  592 ;  People  v.  Piatt,  17  Johns.  204. 

All  streams  below  tide  water  are  prima  facie  public,  and  all 
above  are  prima  facie  private.  King  v.  Montague,  4  B.  &  C. 
598;  Wardworth  v.  Smith,  11  Maine,  278;  Angell  on  Water- 
courses, p.  596,  sec.  535. 

This  court  will  take  judicial  notice  that  Fox  river  is  above 
tide  water,  and  not  navigable  in  fact.  Cummings  v.  Stone, 
13  Mich.  70;  Tewksberry  v.  Schulenberg,  1  Wis.  584;  Harding 
v.  Strong,  42  111.  148. 

As  to  what  is  a  navigable  stream,  see  Munson  v.  Hunger- 
ford,  6  Barb.  370;  Curtis  v.  Keesler,  14  id.  511;  Rhodes  v. 
Otis,  33  Ala.  534. 

In  fresh  water  streams  the  right  of  the  public  is  merely 
the  right  to  use  the  water  within  the  channel  for  purposes  of 
navigation.      Walker  v.  Board  of  Public  Works,  16  Ohio,  544. 

The  riparian  owner  has  the  exclusive  right  to  take  fish  from 
any  part  of  a  stream,  great  or  small,  over  his  soil.  Angell  on 
Water-courses,  (7th  ed.)  68,  70,  65 ;  Adams  v.  Pease,  2  Conn. 
481 ;  Jackson  v.  Keeling,  1  Jones'  L.  (N.  C.)  299. 

The  uninterrupted  use,  possession  and  control  of  the  dam 
for  nearly  fifty  years  gives  a  vested  right  by  prescription, 
which  can  not  be  divested  without  compensation.  (Bealey 
v.  Shaw,  6  East,  208 ;  Woolever  v.  Stewart,  36  Ohio  St.  146.) 
Bat  plaintiff  in  error  is  not  limited  to  the  rights  acquired 
from  long  usage.  The  charter  from  the  State  of  Illinois,  set 
forth  in  our  statement  of  facts,  is  a  contract  between  him 
and  the  State,  which  can  not  be  invalidated  or  impaired  by 
any  legislative  enactment  subsequent  to  the  grant  of  such 
charter.  One  of  the  leading  cases  in  this  country  on  that 
subject  is  the  case  of  Fletcher  v.  Peck,  6  Cranch,  132. 
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The  statute  relating  to  fishways  is  a  subsequent  act  of  the 
legislature,  which  alters  and  impairs  that  charter  or  fran- 
chise, and,  as  held  in  the  Dartmouth  College  case,  4  Wheat. 
518,  such  subsequent  legislation  impairing  the  obligation  of 
the  charter  is  unconstitutional  and  void.  When  no  power  is 
reserved  by  the  legislature  to  alter  the  charter,  it  can  not  be 
done,  nor  can  additional  burdens  be  thrown  upon  it  without 
the  consent  of  the  corporator.  Commonwealth  v.  Monongahela 
Navigation  Co.  6  Barr,  379 ;  Harrington's  Kep.  389 ;  Farring- 
tort  v.  Tennessee,  95  U.  S.  681 ;  People  v.  Piatt,  17  Johns.  195  ; 
State  v.  Glenn,  7  Jones'  L.  322;  Crenshaw  v.  Slate  River  Co. 
6  Rand.  255 ;  Commonwealth  v.  Pennsylvania  Coal  Co.  66 
Pa.  St.  47;  Lake  View  v.  Rose  Hill  Cemetery  Co.  70  111.  195; 
Cooley's  Const.  Lim.  719. 

Mr.  Eugene  Canfield,  and  Mr.  R.  P.  Goodwin,  for  the 
People : 

No  one  can  prescribe  for  a  public  nuisance.  Washburn 
on  Easements,  481. 

The  appropriation  to  one's  self  of  public  property  which 
should  be  common  to  all,  is  a  purpresture,  and  a  public 
nuisance.  Wood  on  Nuisances,  sec.  14;  Dunning  v.  City  of 
Aurora,  40  111.  481. 

The  fouling  of  a  stream  with  waste  from  a  mill,  like  saw- 
dust and  the  like,  is  of  the  same  character.  Veazie  v.  Divi- 
nel,  50  Maine,  495;  Davis  v.  Winsibw,  51  id.  93;  Gerrish  v. 
Brown,  id.  256. 

Where  a  slaughter  house  was  built  in  a  place  remote  from 
buildings,  and  the  business  then  carried  on  for  twenty  years, 
it  was  held  this  did  not  authorize  the  owner  to  continue  it 
after  houses  had  been  built  and  roads  opened  in  the  neigh- 
borhood. Commonwealth  v.  Upton,  6  Gray,  476 ;  People  v. 
Cunningham,  1  Denio,  536. 

The  private  act  of  1857  is  not  a  charter,  and  all  then 
granted  could  have  been  granted  by  a  general  law.      Thomas 
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v.  Railroad  Co.  101  U.  S.  71  ;  Fertilizing  Co.  v.  Hyde  Park,  97 
id.  666;  Delaware  Railroad  Tax,  18  Wall.  206;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420  ;  Providence  Bank  v.  Bil- 
lings, 4  id.  548  ;  United  States  v.  Arredondo,  6  id.  738  ;  Ohio 
Life  Ins.  and  Trust  Co.  v.  Debolt,  16  How.  416;  Railroad  Co. 
v.  Briggs,  2  Zabr.  620 ;  Sedgwick  on  Stat,  and  Const.  Law, 
595. 

Public  grants  are  to  be  construed  strictly.  Nothing  passes 
under  them  by  implication,  and  all  doubts  are  solved  in  favor 
of  the  State.     Harbor  Co.  v.  Monroe  City,  Walker's  Ch.  155. 

The  private  act  in  question  is  itself  unconstitutional  and 
void.  Its  whole  scope  is  to  grant  to  Michael  C.  Parker,  his 
heirs  and  assigns,  the  power  of  taking  or  injuriously  affecting 
private  property  for  a  private  use  upon  making  compensation, 
without  the  consent  of  the  owners.  This  it  was  beyond  the 
power  of  the  legislature  to  grant  to  him.  Ryerson  v.  Broion, 
35  Mich.  333;  Loughbridge  v.  Harris,  42  Ga.  500;  Hay  v. 
Cohoes  Co.  3  Barb.  47  ;  Sadler  v.  Langham,  34  Ala.  311 ;  Tyler 
v.  Beecher,  4:4:  Vt.  648  ;  Coster  v.  Tide  Wat.er  Co.  3  C.  E.  Green, 
(N.  J.)  54. 

Every  owner  of  a  dam  holds  it  on  the  condition  that  a 
sufficient  and  reasonable  passage  may  be  allowed  for  fish. 
Holyoke  v.  Lyman,  15  Wall.  500  ;  Stoughton  v.  Baker,  4  Mass. 
528;  Burnham  v.  Webster,  5  id.  266;  Nickerson  v.  Brackett, 
10  id.  212;  Commonwealth  v.  MeCurdy,  5  id.  324;  Cottrill  v. 
Merrick,  12  Maine,  229;  Vinton  v.  Welsh,  9  Pick.  92;  Com- 
monwealth v.  Essex  Co.  13  Gray,  244;  Commonwealth  v.  Cha- 
pin,  5  Pick.  204. 

The  police  powers  of  the  State  are  inalienable,  and  its  legis- 
lature can  not  bind  itself  by  contract  not  to  exercise  them. 
Stone  v.  Mississippi,  101  U.  S.  814;  Beer  Co.  v.  Massachusetts, 
97  id.  25 ;  Boyd  v.  Alabama,  94  id.  645 ;  Commonwealth  v. 
Internal  Liq.  115  Mass.  153;  Metropolitan  Board  of  Excise 
v.  Barrie,  34  N.  Y,  657. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  involves  the  question  whether  an  act  of  the 
General  Assembly  is,  or  not,  unconstitutional.  We  are  fully 
impressed  with  the  gravity  of  the  question  involved,  and 
the  important,  if  not  vast,  results  that  must  flow  from  its 
determination.  There  are  few  questions  that  more  vitally 
concern  the  future  interests  and  welfare  of  the  people  than 
does  this  question.  Again,  it  is  always  a  delicate  matter  to 
review  the  action  of  the  other  coordinate  branches  of  gov- 
ernment, who  act  under  the  same  obligations  to  observe  and 
support  the  constitution  that  are  imposed  upon  us.  We 
have  therefore,  in  view  of  these  considerations,  bestowed  an 
unusual  amount  of  labor,  thought  and  pains  in  the  investi- 
gation of  the  question,  and  shall  proceed  to  state  our  con- 
clusions. 

The  act  under  which  this  proceeding  was  instituted  was 
adopted  on  the  31st  of  May,  1879,  (Sess.  Laws,  page  171,) 
which  is  declared  to  be  an  amendment  to  a  prior  act.  It 
provides:  "That  it  shall  be  the  duty  of  any  person  or  per- 
sons who  now  owns,  or  may  hereafter  erect,  any  dam  or 
other  obstruction  across  any  of  the  rivers,  creeks,  streams, 
ponds,  lakes,  sloughs,  bayous,  or  other  water-courses  within 
this  State,  to  place  therein  suitable  fishways,  in  order  that 
the  free  passage  of  fish  up  or  down  or  through  such  waters 
may  not  be  obstructed."  And  it  imposes  a  fine  not  exceed- 
ing $200  a  year  for  not  complying  with  the  requirements  of 
the  statute,  to  be  recovered  before  any  justice  of  the  peace 
of  the  county  where  such  dam  or  obstruction  may  be  situ- 
ated. Defendant  being  the  owner  of  a  dam  across  Fox  river, 
and  refusing  to  comply  with  the  law,  was  prosecuted  before  a 
justice  of  the  peace,  and  on  a  trial  a  judgment  was  rendered 
against  him.  He  appealed  to  the  circuit  court  of  the  county, 
where  a  trial  was  had  with  the  same  result,  and  he  brings  the 
case  to  this  court  on  error,  and  urges  a  reversal. 
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All  the  facts  are  conceded  by  stipulation  of  the  parties. 
It  is  agreed  that  the  dam  was  erected  across  Fox  river,  where 
it  now  stands,  in  the  year  1836,  and  was  raised  to  its  present 
height  in  July,  1853,  and  has  been  so  maintained  ever  since ; 
that  in  1842  Michael  C.  Parker,  a  remote  grantor  of  plaintiff 
in  error,  purchased  the  land  on  which  the  mills  and  dam  are 
situated,  from  the  general  government ;  that  M.  C.  Parker,  in 
1857,  procured  the  passage  of  an  act  of  the  General  Assem- 
bly authorizing  him,  his  heirs  or  assigns,  to  raise  this  dam 
higher,  or  to  erect  a  new  one  at  that  place ;  that  the  dam 
always  has  obstructed,  and  now  obstructs,  the  passage  of  fish 
in  the  river,  and  to  construct  a  fishway  in  conformity  to  the 
act  would  cost  about  $600;  that  plaintiff  in  error  has  owned 
and  used  the  mills  and  dam  since  in  1871,  and  maintained 
the  dam  at  its  present  height  since  that  time ;  that  he  has 
succeeded  to  and  is  possessed  of  all  the  rights  with  which 
Michael  C.  Parker  was  invested.  These  are  the  material 
facts  of  the  case. 

Plaintiff  in  error  insists  that  he  has  a  prescriptive  right 
to  maintain  his  dam  as  now  constructed,  as  it  has  been  used 
in  its  present  condition,  by  himself  and  grantors,  for  more 
than  twenty  years ;  that  the  law  requiring  him  to  construct 
a  fishway  connected  with  his  dam  would  be  to  deprive  him  of 
his  rights  without  due  process  of  law, — if  intended  for  public 
use,  without  due  compensation,  or  if  for  private  use,  then  not 
only  without  compensation  but  without  the  semblance  of  con- 
stitutional warrant.  He  also  contends  that  the  act  of  1857 
was  a  charter,  and  as  such  is  or  contains  a  contract,  and  this 
law  violates  its  obligation,  and  is  repugnant  to  the  contract 
clause  of  the  Federal  and  State  constitutions,  and  is  there- 
fore void.  When  the  dam  was  erected  it  was  without  right, 
and  by  a  trespass  on  the  lands  of  the  government,  and  before 
Michael  C.  Parker  purchased  the  land  of  the  general  govern- 
ment, the  legislature  had  by  enactment,  in  1840,  (Sess.  Laws, 
98,)  declared  Fox  river  a  navigable  stream  and  public  high- 
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way.  It  then  follows  that  he  purchased  subject  to  the  power 
of  the  legislature  to  control  the  use  of  the  stream  to  the  same 
extent  it  had  to  regulate  the  use  of  other  streams  in  the  State 
which  were  navigable  in  fact.  After  the  passage  of  that  act 
Parker  maintained  his  dam  as  an  obstruction  to  a  navigable 
river,  and  in  violation  of  that  law,  because  by  the  passage  of 
that  act  it  became  public  in  its  use,  and  its  use  was  under 
the  control  of  the  legislature.  He,  in  all  probability,  to  obtain 
a  license  to  maintain  his  dam,  procured  the  passage  of  the 
act  of  1857,  authorizing  him  to  raise  the  height  of  the  clam 
or  to  erect  a  new  one  ;  but  did  that  act  withdraw  or  surrender 
permanently  the  power  of  the  General  Assembly  to  protect 
the  passage  of  fish  in  the  stream?  There  is  no  rule  of  con- 
struction more  familiar  or  more  firmly  established,  than  that 
all  grants  of  powers  must  be  taken  most  strongly  in  favor  of 
the  State  and  against  the  grantee.  In  such  cases  nothing 
passes  that  is  not  in  the  letter  or  by  clear  and  unmistakable 
implication,  and  when  the  State  makes  a  grant,  the  thing  or 
right  is  subject  to  legislative  control,  precisely  as  other  rights 
not  derived  from  government ;  and  inasmuch  as  this  was  a 
license  to  maintain  a  dam  in  a  navigable  river,  we  have  no 
right  to  hold  that  the  legislature  intended  to  repeal  the  act 
of  184:0,  so  far  as  it  related  to  the  river  above  this  dam. 
Such  would  be  the  effect  if  it  should  be  held  that  Parker, 
his  heirs  or  assigns,  may  maintain  a  complete  obstruction  at 
that  place.  It  is  not  a  reasonable  inference  that  the  General 
Assembly  contemplated  such  a  result.  The  act  contains  no 
language  that  in  terms,  or  by  implication,  declares  such  a 
purpose.  We  must  therefore  hold  that  the  license  was  made 
subject  to  legislative  control.  There  is  nothing  in  the  act 
that  warrants  the  conclusion  that  the  General  Assembly  de- 
signed to  permanently  surrender  any  portion  of  its  power  of 
control  over  this  river  for  the  protection  of  fish.  That  the 
legislative  branch  of  government  has  the  power  to  prevent 
the  erection  and  maintenance  of  obstructions  in   navigable 
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streams  can  not  be  successfully  controverted,  and  all  must 
know  that  any  obstruction  to  the  passage  of  fish  necessarily 
must  obstruct  the  passage  of  boats  and  other  water  craft. 
"We,  therefore,  have  no  hesitation  in  saying  that  the  legisla- 
ture, if  it  had  the  power,  never  intended  by  that  act  to  per- 
manently abandon  the  control  for  the  free  passage  of  fish  in 
this  river.  Had  it  intended  to  repeal  or  amend  the  act  of 
1840,  it  is  but  reasonable  to  suppose  it  would  have  been'done 
in  terms. 

There  are  some  things,  and  they  are  the  most  essential  of 
all  to  man,  that  are  incapable  of  individual  ownership.  Such 
are  air  and  water.  All  may  and  do  participate,  without  re- 
straint, in  their  enjoyment.  They  are  the  common  inherit- 
ance of  mankind.  There  are  other  things  to  a  large  extent 
incapable  of  individual  ownership,  and  of  these  are  game  and 
fish,  and  they  belong  to  the  entire  community,  collectively ; 
and  belonging  to  all  equally,  for  their  protection  from  extinc- 
tion, and  to  preserve  the  common  ownership  in  all,  they  are, 
and  of  necessity  have  ever  been,  subject  to  legislative  control. 
If  they  were  not,  the  few  would,  by  their  destruction  or  ap- 
propriation, deprive  the  balance  of  the  community  of  their 
rights  in  this  common  inheritance.  Belonging  to  all,  common 
justice  requires  their  preservation  for  the  use  and  enjoyment 
of  all.  From  the  wild  and  wandering  nature  of  fish  they  are 
not,  nor  can  they  be,  the  subject  of  ownership  in  running 
streams,  like  animals  and  fowls  which  have  been  domesti- 
cated. The  nature  of  fish  impels  them  periodically  to  pass 
up  and  down  streams  for  breeding  purposes,  and  in  such 
streams  no  one,  not  even  the  owner  of  the  soil  over  which 
the  stream  runs,  owns  the  fish  therein,  or  has  the  legal  right 
to  obstruct  their  passage  up  or  down,  for  to  do  so  would  be 
to  appropriate  what  belongs  to  all  to  his  own  individual  use, 
which  would  be  contrary  to  common  right,  and  all  having  a 
common  and  equal  ownership,  nothing  short  of  legislative 
power  can  regulate  and  control  the  enjoyment  of  this  common 
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ownership.  This  must  be  so  from  absolute  necessity.  There 
is  not,  nor  can  there  be,  any  other  means  of  protecting  each 
individual  in  the  enjoyment  of  the  rights  his  joint  ownership 
confers,  hence  the  necessity  of  legislative  action  to  preserve 
and  protect  the  rights  of  each  and  all  in  their  common  inher- 
itance. Therefore  the  power  of  the  legislature  to  act  must 
be  admitted. 

The  common  law  has  always  recognized  the  right  of  the 
riparian  owner  to  take  fish  in  the  waters  running  over  his  own 
soil,  and  appropriate  them  to  his  own  use ;  but  the  fish  being 
the  common  property  of  the  people,  such  owner  has  never  had 
the  right  to  obstruct  their  passage  from  that  portion  of  the 
river  which  flows  over  his  land,  nor  has  he  the  right  to  want- 
only destroy  the  fish  passing  over  it,  and  thus  deprive  the 
community  of  their  right  to  and  ownership  in  the  fish, — 
hence  the  manner  in  which,  the  time  when,  and  the  amount 
such  riparian  owner  shall  take,  for  the  preservation  of  the 
common  property,  is  a  legislative  and  governmental  function. 
Government  was  organized  to  protect  the  general  and  collect- 
ive rights  of  the  governed  as  fully  as  the  individual  rights 
of  each  member  of  the  body  politic, — and  this  power,  as  we 
shall  see,  has  been  exercised  as  a  legislative  function  by  the 
British  parliament  almost  from  the  time  of  its  organization, 
as  well  as  by  our  State  governments  since  their  organization. 

At  an  early  period,  before  and  immediately  after  our  State 
government  was  organized,  the  legislature  adopted  what  is 
now  chapter  28  of  the  Ee vised  Statutes  of  1874,  and  that 
provision  has  ever  since  remained  in  force  in  this  State.  It 
provides  :  "The  common  law  of  England,  so  far  as  the  same 
is  applicable  and  of  a  general  nature,  and  all  acts  of  the  Brit- 
ish parliament  made  in  aid  of  and  to  supply  the  defects  of 
the  common  law,  prior  to  the  fourth  year  of  James  I,"  (ex- 
cepting several  statutes  specified,)  "and  which  are  of  a  gen- 
eral nature,  and  not  local  to  that  kingdom,  shall  be  the  rule 
of  decision,  and  shall  be   considered  as  of  full  force  until 
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repealed  by  legislative  authority."  We  shall  refer  to  Magna 
Charta  and  some  of  the  early  British  statutes  on  this  subject 
in  aid  of  the  common  law,  to  show  that  under  that  law  the 
regulation  of  the  right  to  take  fish,  and  for  their  increase  and 
preservation,  was  always  considered  a  legislative  function. 
Under  the  common  law,  obstructions  to  the  passage  of  fish 
were  held  to  be  public  nuisances,  and  subject  to  legislative 
control. 

That  these  rights  were  always,  from  the  earliest  times, 
considered  of  great  public  interest  and  of  vast. importance,  is 
manifest  from  Magna  Charta  and  the  early  British  statutes. 
The  arbitrary  kings  after  the  conquest  claimed  the  game  and 
fish  in  the  kingdom  as  a  part  of  their  prerogative,  and  con- 
ferred on  their  favorites  and  dependents  royal  franchises  to 
take  game  and  fish,  to  the  exclusion  of  the  people.  This 
being  in  derogation  of  common  right,  there  were*many  strug- 
gles to  compel  their  monarchs  to  restore  their  ancient  rights. 
The  first  that  proved  successful  was  in  1215,  when  King  John 
was  compelled  to  restore  them  by  Magna  Charta.  The  resto- 
ration of  the  rights  it  confirmed  had  been  petitioned  for  during 
several  previous  reigns,  but  although  promised,  were  never 
restored.  Succeeding  monarchs  disregarded  its  provisions, 
but  they  were  compelled  to  reaffirm  the  great  charter.  The 
39th  chapter  of  that  instrument  declares  :  "All  kydells  (weirs) 
for  the  future  shall  be  quite  removed  out  of  the  Thames  and 
the  Medway,  and  through  all  England,  except  on  the  sea 
coast."  (Thorn.  Es.  Mag.  Ch.  81.)  This  charter  or  declara- 
tion of  rights  was  confirmed  by  Henry  III,  in  1216,  (id.  112,) 
and  again  by  the  same  monarch  in  1217,  (id.  125,)  and  a 
third  time  in  1221-25.  (Id.  13S.)  It  was  also  confirmed  by 
Edward  I,  in  1297, — and  in  each  of  these  confirmations  the 
provision  in  regard  to  weirs  is  in  precisely  the  same  language. 
As  illustrating  the  great  importance  attached  to  the  right  of 
fishery,  the  48th  chapter  of  the  same  charter  provided  :  "All 
evil  customs  of  forests  and  warrens,  and  foresters  and  war- 
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reners,  *  *  *  water  banks  and  their  keepers,  shall  imme- 
diately be  inquired  into  by  twelve  knights  of  the  same  county, 
by  oath,  *  *  *  and  within  forty  days  after  inquisition  is 
made  they  shall  be  altogether  destroyed  by  them,  never  to  be 
restored."  (Id.  85.)  This  author,  in  his  notes,  (page  203,) 
says,  speaking  of  this  last  provision  of  the  charter-:  "It 
ordains  that  river  banks  shall  not  be  defended  excepting  at 
their  ancient  places  and  boundaries ;  and  its  intent  was,  says 
Lord  Coke,  that  no  owner  of  such  banks  should  in  the  future 
so  appropriate  or  keep  the  rivers  separate  to  himself  as  to 
prevent  others  from  fishing  or  having  passage  at  them. "  Sir 
Edward  Coke  says  that  Magna  Charta  and  the  Charta  For- 
esta  have  "been  confirmed,  established  and  commanded  to  be 
put  into  execution  by  thirty-two  several  acts  of  parliament 
in  all ; "  and  inasmuch  as  this  provision  in  regard  to  weirs 
seems  to  have  been  embraced  in  all  of  them,  it  establishes 
beyond  all  question  that  the  power  to  control  the  exercise  of 
the  right  of  fishery  was  then,  as  it  has  been  ever  since,  re- 
garded as  of  national  concern,  and  of  such  public  importance 
as  to  form  one  of  the  chapters  of  the  constitution  or  bill  of 
rights  of  the  British  people,  maintained  only  by  long  and 
bitter  struggles. 

The  first  statute  we  shall  refer  to  is  the  2d  Westminster, 
13th  Edw.  I.  It  provides:  "The  waters  of  Humber,  Owse, 
Trent,  Dove,  Arre,  Derewent,  Wherfe,  (Nid,  Yore,)  Swale, 
Tese,  (Tine,  Eden,)  and  all  other  waters,  (wherein  salmons 
be  taken,)  shall  be  in  defence  for  taking  salmons,  from  the 
Nativity  of  our  Lady  unto  St.  Martin's  day ;  and  likewise, 
that  young  salmons  shall  not  be  taken  nor  destroyed  by  nets, 
nor  by  other  engines,  at  mill  pools,  from  the  midst  of  April 
unto  the  Nativity  of  St.  John  the  Baptist;  and  in  places 
(where  as  fresh  waters  be)  there  shall  be  assigned  conserva- 
tors of  this  statute,  which,  being  sworn,  shall  oftentimes  see 
and  inquire  of  the  offenders ;  and  for  the  first  trespass  they 
shall  be  punished  by  burning  of  their  nets  and  engines,  and 
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if  they  offend  a  second  time  they  shall  be  punished  by  im- 
prisonment for  a  quarter  of  a  year,  and  if  they  offend  a  third 
time  they  shall  be  punished  by  imprisonment  for  a  whole 
year,  and  as  their  trespass  increaseth  so  shall  their  punish- 
ment." (1  Eng.  Stat,  at  Large,  211.)  The  13th  Richard', 
2  C.  19,  contains  similar  provisions.  The  1st  Eliz.  17,  pre- 
vents the  taking  of  young  fry  or  spawn  of  fish,  and  it  also 
prohibits  the  taking  of  various  kinds  enumerated,  under  spe- 
cified lengths.  The  3d  Jac.  1  C.  12,  prohibits  the  erection  of 
weirs  at  specified  places,  or  using  nets  to  destroy  the  fry  or 
spawn  of  sea  fish.  And  there  are  a  number  of  ancient  statutes 
that  are  local  to  counties  or  particular  streams.  There  are 
other  statutes  of  the  same  character  adopted  by  parliament, 
on  the  same  subject,  that  might  be  referred  to.  It  thus  ap- 
pears that  the  preservation  and  the  regulation  of  the  mode 
and  time  of  taking  fish  was  of  public  concern,  and  a  proper 
subject  of  legislation.  It  is  thus  distinguished  from  a  mere 
private  right  not  within  the  domain  of  legislation. 

Bat  as  bearing  on  this  question,  as  on  the  question  of  pre- 
scription, we  will  refer  to  some  cases  that  shed  much  light 
on  it.  In  Weld  v.  Hornby,  7  East,  195,  Lord  Ellenborough 
said:  "The  erection  of  weirs  across  rivers  was  reprobated 
in  the  earliest  periods  of  our  law.  They  were  considered 
as  public  nuisances.  The  words  of  Magna  Charta  are,  that 
'all  weirs  from  henceforth  shall  be  utterly  pulled  down  by 
Thames  and  Medway,  and  through  all  England,'  etc.  And  this 
was  followed  up  by  subsequent  acts  treating  them  as  public 
nuisances,  forbidding  the  erection  of  new  ones,  and  the  en- 
hancing, straitening  or  enlarging  of  those  which  had  afore- 
time existed.  I  remember  that  the  stells  erected  in  the  river 
Eden  by  the  late  Lord  Lonsdale  and  the  corporation  of  Car- 
lisle, whereby  all  the  fish  were  stopped  in  their  passage  up 
the  river,  were  pronounced,  in  this  court,  upon  a  motion  for 
a  new  trial,  to  be  illegal,  and  a  public  nuisance.  Now,  here 
it  appears  that  previous  to  the  erection  of  this  complete  stone 
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weir  there  had  always  been  an  escape  for  the  fish  through 
and  over  the  old  brush-wood  weir,  in  which  those  in  the 
stream  above  had  a  right,  and  it  was  not  competent  for  de- 
fendant to  debar  them  of  it  by  making  an  impervious  wall  of 
stone,  through  which  the  fish  could  not  insinuate  themselves 
as  it  is  well  known  they  will  through  a  brush-wood  weir,  and 
over  which  it  is  in  evidence  that  the  fish  could  not  pass, 
except  in  extraordinary  times  of  flood ;  and  however  twenty 
years'  acquiescence  may  bind  parties  whose  private  rights 
only  are  affected,  yet  the  public  have  an  interest  in  the 
suppression  of  public  nuisances,  though  of  longer  standing. " 
In  the  same  case,  Lawrence,  J.,  said:  "There  is  no -bar  to 
the  action  from  any  length  of  possession  in  the  defendant. " 
That  case  was  by  an  upper  riparian  proprietor,  and  it  ap- 
peared by  ancient  deeds  that  for  two  centuries  before  that 
time  the  owners  of  the  mill  and  weir  had  the  right  to  maintain 
them,  as  expressed  in  the  deeds ;  nor  did  they  limit  it  as  to 
its  height,  nor  the  materials  of  which  it  should  be  constructed. 
It  is  true,  in  that  case  the  cause  of  action  accrued  within 
twenty  years,  but  Lord  Ellenborough  referred  to  a  case  de- 
cided in  the  King's  Bench,  where  it  was  held  that  such 
obstructions  were  illegal,  and  a  public  nuisance,  and  he  so 
announced  the  doctrine  in  the  case  he  was  then  deciding. 
"We  are  aware  that  in  comparatively  recent  cases  in  the  courts 
of  that  kingdom  the  doctrine  of  Weld  v.  Hornby  has  been  dis- 
regarded, but  we  prefer  the  exposition  of  the  common  law  in 
that  case  to  the  more  recent  decisions  of  their  courts,  and  are 
inclined  to  follow  it  as  the  better  doctrine. 

In  the  case  of  Eubank  v.  Pence,  5  Litt.  (Ky.)  338,  which 
was  a  condemnation  proceeding  for  the  erection  of  a  mill  and 
dam,  the  court  said:  "The  inquest  of  the  jury,  taken  under 
the  writ  of  ad  quod  damnum  which  issued  in  this  case,  not 
having  ascertained  whether  or  not  fish  of  passage  will  in  any 
degree  be  obstructed,  the  court  erred  in  ordering  the  mill  seat 
to  be  condemned,  and  in  giving  permission  to  Pence  to  erect 
38—111  III. 
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a  mill.  The  order,  therefore,  must  be  reversed,  with  costs, 
the  cause  remanded  to  the  court  below,  and  the  inquest  of 
the  jury  quashed, "  etc.  The  legislature  of  Kentucky  at  an 
early  period  adopted  the  common  law  of  England,  and  all 
statutes  of  the  British  parliament  in  aid  thereof,  and  of  a 
general  nature  and  applicable  to  the  condition  of  the  people, 
passed  prior  to  the  American  revolution,  with  exceptions 
similar  to  our  statute.  But  concede  this  was  under  a  statute 
of  the  State,  still  it  shows  the  preservation  of  fish  was  re- 
garded as  of  such  public  concern  as  to  fall  within  the  domain 
of  legislative  power.  If  not  under  such  an  enactment,  it  must 
have  been  under  ancient  British  statutes. 

In  the  case  of  Stoughton  v.  Baker,  4  Mass.  522,  (two  years 
subsequent  to  the  decision  of  Weld  v.  Hornby,  supra,)  Chief 
Justice  Parsons,  in  delivering  the  opinion  of  the  court,  said : 
"But  the  right  to  build  a  dam  for  the  use  of  a  mill  was  under 
several  implied  limitations.  One  was,  to  protect  private  rights 
by  compelling  him  to  make  compensation  to  the  owners  of 
land  above,  for,  and  damages  occasioned  by,  overflowing  their 
lands.  Another  was,  to  protect  the  rights  of  the  public  to  the 
fishery,  so  that  the  dam  must  be  so  constructed  that  the  fish 
should  not  be  interrupted  in  their  passage  up  the  river  to  cast 
their  spawn.  Therefore,  every  owner  of  a  water  mill  or  clam 
holds  it  on  the  condition,  or  perhaps  under  the  limitation, 
that  a  sufficient  and  reasonable  passageway  shall  be  allowed 
for  the  fish.  This  limitation,  being  for  the  benefit  of  the 
public,  is  not  extinguished  by  any  inattention  or  neglect  in 
compelling  the  owner  to  comply  with  it,  for  no  laches  can  be 
imputed  to  the  government,  and  against  it  no  time  runs  so  as 
to  bar  its  rights."  Another  objection,  he  says,  was  urged, 
that  if  the  resolution  was  constitutional,  the  legislature  might 
authorize  strangers  to  enter  without  right  on  the  freehold  or 
lawful  possession  of  another.  To  this  he  answered:  "This 
objection,  supposing  strangers  enter  without  right,  is  begging 
the  question ;   for  if  the  owner  of  the  dam  holds  it  under  the 
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limitation  mentioned,  that  limitation  must  extend  to  give  a 
right  to  the  government  to  enter  and  remove  obstructions, 
which,  if  not  removed,  would  defeat  the  limitation."  This 
case  was  followed  by  a  number  of  cases,  among  others  the 
cases  of  Commonwealth  v.  Chapin,  5  Pick.  199,  and  Vinton  v. 
Welsh,  9  id.  87,  which  recognize  the  exclusive  right  of  ripa- 
rian owners  to  take  fish  on  their  own  lands,  but  expressly 
hold,  as  against  the  public  they  have  no  right  to  obstruct 
their  passage,  and  it  is  expressly  held  that  the  right  is  under 
legislative  control. 

In  the  case  of  Carson  v.  Blazer,  2  Binn.  475,  it  was  held 
that  the  common  law  never  prevailed  in  the  State  of  Penn- 
sylvania, which  recognizes  the  exclusive  right  of  the  riparian 
owner  to  take  fish  in  a  stream  flowing  in  front  of  or  bounding 
his  land,  and  such  has  been  the  recognized  doctrine  of  that 
tribunal  ever  since.  It  has  been  followed  by  subsequent  cases 
in  that  court. 

In  the  case  of  Hooker  v.  Cummings,  20  Johns.  90,  the  doc- 
trine of  the  common  law  was  fully  recognized  and  applied, 
and  it  was  said^  "The  legislature  have,  confessedly,  the  right 
of  regulating  the  taking  of  fish  in  private  rivers,  and  do  every 
year  pass  laws  for  that  purpose  as  to  rivers  not  navigable  in 
any  sense,  and  which  are  unquestionably  private  property." 

The  cases  here  referred  to  fully  establish  the  doctrine  that 
whatever  the  private  right  of  taking  fish  in  streams  flowing 
over  a  man's  land,  it  is  under  the  limitation  that  its  exercise 
may  be  regulated  and  controlled,  as  public  necessity  may. 
require ;  and  they  clearly  announce  the  rule  that  their  free 
passage  may  be  secured  by  enactment,  or  it  is  secured  by  the 
common  law. 

As  early  as  in  1807  the  territorial  legislature  of  Indiana 
adopted  an  act  for  the  purpose  of  preserving  fish  in  our 
waters,  this  State  then  being  a  portion  of  that  territory.  The 
act  provided  for  the  condemnation  of  mill  seats  by  a  writ  of 
ad  quod  damnum.     It  required  the  jury  impaneled,  to  assess 
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damages  by  reason  of  constructing  the  mill  dam ;  also,  to 
inquire  whether,  and  to  what  extent,  fish  of  passage  or  mi- 
gration would  be  obstructed,  and  by  what  means  such  obstruc- 
tion could  be  prevented.  This  law  was  in  force  when  our 
territorial  government  was  organized.  The  provision  in  rela- 
tion to  fish  was  dropped  out  when  the  laws  were  revised,  after 
the  State  government  was  organized,  and  only  restored  by  the 
act  to  which  this  is  an  amendment.  In  1817  the  territorial 
legislature  passed  an  act  authorizing  Ezra  Owen  to  erect  a 
dam  in  the  Kaskaskia  river,  for  the  purpose  of  taking  fish. 
It  contained  a  provision  that  the  clam  should  not  obstruct 
the  passage  of  fish  or  ordinary  navigation.  (Sess.  Laws 
1817-18,  p.  26.)  This  act  was  retained  in  the  revision  of 
1819.  (Laws,  p.  351.)  It  is  thus  seen  that  in  that  early 
period  of  our  history  the  legislative  branch  of  our  govern- 
ment claimed  and  exercised  the  power  of  preserving  the  fish 
in  our  waters.  At  that  time  it  appears  the  exercise  of  the 
power  was  regarded  as  an  inherent  and  unquestioned  func- 
tion of  legislation. 

But  if  any  doubt  existed,  it  is  removed  by  the  22d  section 
of  article  4  of  our  present  constitution.  It  provides  that  the 
General  Assembly  shall  not  pass  local  or  special  laws  in  a 
number  of  enumerated  cases,  and  among  the  cases  enumer- 
ated is  "the  protection  of  game  and  fish."  This  unmistakably 
recognizes  the  power  as  then  existing,  and  undeniably  author- 
izes its  exercise.  This  must  end  all  dispute  as  to  the  power. 
-This  limitation  of  the  power  of  the  legislature  in  all  of  the 
cases  enumerated  refers  to  matters  of  a  public  nature,  and 
among  them  is  the  protection  of  fish,  which  was  regarded  so 
important  to  the  public  that  the  legislature  was  restricted 
and  prevented  from  granting,  by  special  or  local  law,  any 
privileges  or  exemption  from  a  general  law.  It  was  esteemed 
too  important  a  public  interest  to  permit  any  person,  even 
with  the  consent  of  the  legislature,  to  escape  from  conforming 
to  any  general  law  which  should  be  passed  on  the  subject. 
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All  must  admit  that  from  the  remotest  times  game  has 
been  the  subject  of  protection  by  legislation  in  Great  Britain, 
and  in  this  country  since  its  settlement ;  nor  has  any  one, 
until  recently,  questioned  the  constitutional  power  to  adopt 
such  laws,  and  our  constitution  places  both  the  preservation 
of  game  and  fish  on  the  same  basis  and  equality.  There  is 
no  question  that  more  concerns  the  public  than  an  abundant 
supply  of  cheap  and  healthy  food.  In  a  densely  populated 
country  it  is  the  all  absorbing  question  that  engages  the 
attention  of  its  people  and  the  government.  It  is  the  basis 
of  the  happiness,  prosperity  and  contentment  of  all  peoples. 
And  with  our  unparalleled  increase  of  population,  vast  as 
is  our  domain,  in  a  generation  more  it  will  become  the  all 
absorbing  economical  question  for  the  government  to  solve. 
Even  now,  in  some  portions  of  the  Union,  it  is  taxing  the 
energy  of  the  people  and  the  wisdom  of  statesmen,  to  a  high 
degree,  to  provide  against  pinching  want ;  and  it  must  be 
obvious  to  all  that  the  question  of  the  increase  of  the  supply 
of  food,  and  the  preservation  of  the  sources  of  its  supply,  are 
matters  of  the  highest  public  concern.  i  There  are  few,  if 
any,  questions  that  should  attract  the  attention  of  the  law- 
makers to  a  greater  extent,  because  of  its  public  importance. 
All  will  concede  the  vast  importance  of  the  commercial  and 
manufacturing  interests  of  the  country,  and  in  recognition 
of  their  importance  these  interests  have  received  aid  and  pro- 
tection from  the  government ;  but  no  one  can  say  they  are 
of  paramount  importance  more  than  an  abundant  supply  of 
cheap  food  for  the  people,  nor  should  the  sources  of  such  a 
supply  be  sacrificed  to  either  or  both  of  the  other  great  inter- 
ests. Commerce,  manufactures  and  trade  concern  the  opu- 
lent or  persons  in  easy  circumstances,  but  the  supply  of  food 
vitally  concerns  the  struggling  masses,  upon  whose  labor  the 
other  interests  are  wholly  dependent.  Their  labor  is  indis- 
pensable to  the  very  existence  of  commerce,  manufactures 
and  trade,  and  their  interests  and  wants  are  of  as  essential 
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damages  by  reason  of  constructing  the  mill  dam;  also,  to 
inquire  whether,  and  to  what  extent,  fish  of  passage  or  mi- 
gration would  be  obstructed,  and  by  what  means  such  obstruc- 
tion could  be  prevented.  This  law  was  in  force  when  our 
territorial  government  was  organized.  The  provision  in  rela- 
tion to  fish  was  dropped  out  when  the  laws  were  revised,  after 
the  State  government  was  organized,  and  only  restored  by  the 
act  to  which  this  is  an  amendment.  In  1817  the  territorial 
legislature  passed  an  act  authorizing  Ezra  Owen  to  erect  a 
dam  in  the  Kaskaskia  river,  for  the  purpose  of  taking  fish. 
It  contained  a  provision  that  the  dam  should  not  obstruct 
the  passage  of  fish  or  ordinary  navigation.  (Sess.  Laws 
1817-18,  p.  26.)  This  act  was  retained  in  the  revision  of 
1819.  (Laws,  p.  351.)  It  is  thus  seen  that  in  that  early 
period  of  our  history  the  legislative  branch  of  our  govern- 
ment claimed  and  exercised  the  power  of  preserving  the  fish 
in  our  waters.  At  that  time  it  appears  the  exercise  of  the 
power  was  regarded  as  an  inherent  and  unquestioned  func- 
tion of  legislation. 

Bat  if  any  doubt  existed,  it  is  removed  by  the  22d  section 
of  article  4  of  our  present  constitution.  It  provides  that  the 
General  Assembly  shall  not  pass  local  or  special  laws  in  a 
number  of  enumerated  cases,  and  among  the  cases  enumer- 
ated is  "the  protection  of  game  and  fish."  This  unmistakably 
recognizes  the  power  as  then  existing,  and  undeniably  author- 
izes its  exercise.  This  must  end  all  dispute  as  to  the  power. 
•This  limitation  of  the  power  of  the  legislature  in  all  of  the 
cases  enumerated  refers  to  matters  of  a  public  nature,  and 
among  them  is  the  protection  of  fish,  which  was  regarded  so 
important  to  the  public  that  the  legislature  was  restricted 
and  prevented  from  granting,  by  special  or  local  law,  any 
privileges  or  exemption  from  a  general  law.  It  was  esteemed 
too  important  a  public  interest  to  permit  any  person,  even 
with  the  consent  of  the  legislature,  to  escape  from  conforming 
to  any  general  law  which  should  be  passed  on  the  subject. 
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All  must  admit  that  from  the  remotest  times  game  has 
been  the  subject  of  protection  by  legislation  in  Great  Britain, 
and  in  this  country  since  its  settlement ;  nor  has  any  one, 
until  recently,  questioned  the  constitutional  power  to  adopt 
such  laws,  and  our  constitution  places  both  the  preservation 
of  game  and  fish  on  the  same  basis  and  equality.  There  is 
no  question  that  more  concerns  the  public  than  an  abundant 
supply  of  cheap  and  healthy  food.  In  a  densely  populated 
country  it  is  the  all  absorbing  question  that  engages  the 
attention  of  its  people  and  the  government.  It  is  the  basis 
of  the  happiness,  prosperity  and  contentment  of  all  peoples. 
And  with  our  unparalleled  increase  of  population,  vast  as 
is  our  domain,  in  a  generation  more  it  will  become  the  all 
absorbing  economical  question  for  the  government  to  solve. 
Even  now,  in  some  portions  of  the  Union,  it  is  taxing  the 
energy  of  the  people  and  the  wisdom  of  statesmen,  to  a  high 
degree,  to  provide  against  pinching  want ;  and  it  must  be 
obvious  to  all  that  the  question  of  the  increase  of  the  supply 
of  food,  and  the  preservation  of  the  sources  of  its  supply,  are 
matters  of  the  highest  public  concern.  t  There  are  few,  if 
any,  questions  that  should  attract  the  attention  of  the  law- 
makers to  a  greater  extent,  because  of  its  public  importance. 
All  will  concede  the  vast  importance  of  the  commercial  and 
manufacturing  interests  of  the  country,  and  in  recognition 
of  their  importance  these  interests  have  received  aid  and  pro- 
tection from  the  government ;  but  no  one  can  say  they  are 
of  paramount  importance  more  than  an  abundant  supply  of 
cheap  food  for  the  people,  nor  should  the  sources  of  such  a 
supply  be  sacrificed  to  either  or  both  of  the  other  great  inter- 
ests. Commerce,  manufactures  and  trade  concern  the  opu- 
lent or  persons  in  easy  circumstances,  but  the  supply  of  food 
vitally  concerns  the  struggling  masses,  upon  whose  labor  the 
other  interests  are  wholly  dependent.  Their  labor  is  indis- 
pensable to  the  very  existence  of  commerce,  manufactures 
and  trade,  and  their  interests  and  wants  are  of  as  essential 
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importance,  and  are  as  worthy  of  the  protection  of  govern- 
ment, as  the  others.  The  interests  of  an  owner  of  a  mill 
or  factory  do  not  require  the  sacrifice  of  this  great  public 
interest  by  strained  construction  or  refined  distinctions.  Its 
regulation  is  manifestly  as  public  in  its  character  as  many 
others  that  have  always  been  under  legislative  control,  and 
never  challenged  or  even  questioned. 

We  now  come  to  the  consideration  of  the  effects  and  con- 
sequences of  holding  that  private  individuals  may  acquire 
prescriptive  rights  against  the  public.  If  such  a  doctrine 
were  to  obtain,  it  would  amount  to  a  repeal  of  this  law.  All 
the  riparian  owners  on  every  stream  in  the  State,  and  many 
others,  could  prove  that  they  and  their  ancestors  had,  for 
more  than  twenty  years,  maintained  weirs,  and  used  seines, 
nets  and  other  prohibited  devices  for  the  destruction  of  fish. 
If  the  claim  of  such  prescriptive  rights  should  be  sustained, 
then  all  the  fish  in  our  streams  would  soon  be  destroyed,  and 
the  production  of  food  decreased  perhaps  millions  of  dollars 
annually,  and  other  food  enhanced  in  price,  so  as  to  become 
oppressive  to  the  poor  and  struggling  masses, — and  the  ques- 
tion, for  these  reasons,  will  annually  grow  in  importance  with 
our  unparalleled  increase  of  population.  No  one  has  ques- 
tioned the  power  of  government  to  protect  cattle,  sheep  and 
hogs  from  disease,  or  the  power  to  pass  and  enforce  restric- 
tions for  their  preservation  for  food  for  the  great  mass  of  the 
people.  This  may  not  be  so  important  an  interest  as  either  of 
the  others,  but  there  is  no  doubt  it  is  of  great  public  concern. 
The  legislature  has  the  power,  and  is  charged  with  the  duty, 
of  passing  all  laws  for  the  preservation  of  the  people  and  their 
morals,  and  to  adopt  all  measures  for  the  general  welfare, 
and  this  law  is  eminently  adapted  to  produce  such  results. 
At  the  ancient  common  law  it  was  regarded  as  within  legisla- 
tive power  to  prevent  the  forestalling,  regrating  and  engrossing 
of  food,  and  they  were  prohibited  by  statute,  for  the  protection 
of  the  people  against  unjust  exactions  in  the  price  of  food. 


Parker  v.  The  People.  599 

Opinion  of  the  Court. 

If  such  were  objects  of  legislation,  then  the  preservation  and 
increase  of  this  article  of  food  must  necessarily  be  of  great 
public,  as  contradistinguished  from  private,  interest. 

The  act  of  1857  does  not  possess  a  single  ingredient  of  a 
charter  for  a  corporation.  It  does  not,  in  the  remotest  de- 
gree, refer  to  a  corporation,  or  confer  the  slightest  corporate 
powers  or  franchises,  or  anything  which  can  be  tortured  into 
a  grant  of  such  franchises.  If  the  courts  may  torture  that 
act  into  a  charter,  or  hold  that  plaintiff  in  error  is  a  corpora- 
tion, then  it  might  be  held  that  almost  any  law  on  the  statute 
book  is  a  charter,  and  creates  a  corporation.  To  so  hold  in 
this  case  would  be  to  disregard  all  definitions,  distinctions 
and  relations  of  things.  It  surely  is  not  expected  that  this 
or  any  other  court  could  so  hold.  .  It  is  so  palpable  that  the 
act  is  not  a  charter,  it  is  useless  to  search  for  authorities,  as 
no  one  before,  we  presume,  ever  conceived  such  an  idea. 

On  thorough  examination  and  earnest  reflection,  we  are 
impelled  to  the  conclusion  that  the  General  Assembly  exer- 
cised legitimate  and  constitutional  power  in  the  adoption  of 
the  act  of  1879,  and  did  not  thereby  deprive  plaintiff  in  error 
of  any  right  of  property  or  privilege.  Nor  did  or  could  he 
acquire  a  prescriptive  right  against  the  public.  We,  for  these 
reasons,  conclude  that  this  is  one  of  the  great  purposes  for 
which  the  State  government  was  brought  into  existence,  and 
the  legislature  has  no  competent  authority  to  permanently 
grant  or  barter  it  away.  That  it  may  suspend  the  right,  and 
license  persons  to  create  such  nuisances,  none  can  deny ;  but 
the  license  may  be  revoked  at  will,  as  the  licensee  acquires 
no  vested  rights  under  the  license.  This  power  can  only  be 
destroyed  or  withheld  by  the  people  when  framing  and  adopt- 
ing a  constitution. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting : 

I  can  not  concur  in  this  judgment.  It  seems  to  me  not 
only  unjust,  but  an  invasion  of  the  rights  of  private  property 
without  warrant  of  law.  The  sanctity  of  the  rights  of  private 
property  is  zealously  guarded  in  all  civilized  communities, 
and  these  rights  are  shielded  in  this  State  by  the  provisions  of 
our  own  constitution.  This  protection  is  one  of  the  proudest 
features  of  our  free  institutions.  I  feel  bound  to  protest  that 
the  constitutional  barriers  erected  for  their  protection  shall 
not  be  frittered  away  under  any  undefined  idea  of  the  omnipo- 
tence of  the  police  power,  or  under  any  other  guise. 

I  concede  that  this  dam,  when  first  erected,  was  a  private 
nuisance,  in  so  far  as  it  did  injury  to  the  rights  of  riparian 
proprietors  upon  Fox  river,  above  and  below  the  dam,  by 
obstructing  the  free  passage  of  fish  up  and  down  the  stream, 
and  continued  to  be  a  private  nuisance  in  this  regard  until, 
by  the  lapse  of  time,  such  use  of  the  property  by  the  owner 
of  the  dam,  without  question  or  objection  by  those  whose 
rights  alone  were  thereby  injured,  ripened  into  an  adverse 
right,  as  against  such  riparian  proprietors,  to  continue  such 
use  of  his  property,  I  think,  that  Fox  river  being  in  fact  a 
strictly  private  river,  the  public  never  had  any  rights  what- 
ever as  to  the  free  passage  of  fish  in  that  river,  and  hence 
this  dam  never  was  a  public  nuisance.  The  pivotal  question 
of  the  case  is,  whether  the  obstruction  of  the  passage  of  fish 
in  Fox  river  was  by  law  a  public  nuisance  or  merely  a  private 
nuisance,  for  it  is  clear,  if  it  were  a  public  nuisance  no  length 
of  time  could  ripen  the  use  into  a  right  in  the  possessor ;  and 
it  is  equally  clear  that  if  this  dam  were  originally  merely  a 
private  nuisance,  twenty  years'  uninterrupted  use  and  occu- 
pation did  ripen  into  a  right  as  against  all  upper  or  lower 
riparian  owners. 

Our  constitution  declares  private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation. 
If,  then,  at  the  passage  of  the  act  of  1879,  Parker,  the  plaintiff 
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in  error,  had  a  lawful  right  to  maintain  his  dam  in  its  then 
condition,  although  it  did  obstruct  the  passage  of  fish,  such 
right  was  property,  and  being  property,  could  not,  without 
violation  of  the  constitution,  be  taken  or  damaged  without 
just  compensation;  and  to  deny  him  this  right,  except  on 
condition  that  he  should  expend  $600  of  his  own  money  in 
constructing  a  fishway  for  the  benefit  of  the  public  or  that 
of  riparian  proprietors  above  and  below,  would  be  to  damage 
this  right  which  is  property.  If,  however,  at  the  time  of  the 
act  of  1879  the  dam  in  question  was  a  nuisance,  either  public 
or  private,  then  Parker  had  not  the  lawful  right  to  maintain 
the  same  in  its  then  condition ;  and  to  provide  that  he  should 
maintain  it  no  longer,  except  upon  the  condition  stated,  would 
be  a  fit  exercise  of  legislative  power.  This,  in  that  case, 
would  not  deprive  him  of  any  lawful  right  of  property,  and 
would  be  no  innovation  upon  any  constitutional  right.  As 
already  suggested,  if  originally  this  dam  was  a  mere  private 
nuisance,  and  not  a  public  nuisance,  by  lapse  of  time  the  use 
and  occupation  of  this  dam  has  ripened  into  a  lawful  right 
in  the  owner  to  continue  its  maintenance,  and  it  had  thereby 
ceased  to  be  a  private  nuisance.  The  right  to  maintain  it,  if 
not  a  public  nuisance,  had  thus  been  added  to  his  other  rights 
as  owner.  See  Wood  on  Nuisances,  sec.  420 ;  Yard  v.  Ford, 
2  Saunders,  175,  note  6;   Parker  v.  Foote,  19  Wend.  309. 

The  right  to  maintain  what  originally  was  a  private  nui- 
sance may  be  acquired  by  prescription  or  by  grant.  Hence, 
I  say,  the  pivotal  question  in  this  case  is,  whether,  by  law, 
this  dam  was,  or  was  not,  a  public  nuisance,  by  reason  of 
its  obstruction  of  the  passage  of  fish  in  the  stream  at  that 
point.  What,  then,  in  a  legal  sense,  is  a  nuisance  ?  What 
is  the  difference  between  a  private  nuisance  and  a  public 
nuisance  ?  A  nuisance  is  something  done,  or  omitted  to  be 
done,  which  has  the  effect  of  injuriously  and  unwarrantably 
affecting  the  rights  of  another  person  or  persons.  Albrights 
are  personal.     Some  rights  are  public  rights,  and  some  are 
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private  rights.  Those  rights  which  belong  to  a  person  as 
one  of  the  public,  are  public  rights.  That,  only,  is  a  public 
nuisance  which  injuriously  affects  such  right  or  rights  of 
another  as  belong  to  him  as  one  of  the  public.  Those  rights 
which  belong  specially  and  exclusively  to  a  particular  person 
are  private  rights.  That  is  a  private  nuisance  which  inju- 
riously affects  such  right  or  right's  of  another  as  especially 
belong  to  him  exclusively,  and  do  not  belong  to  him  as  one 
of  the  public,  All  men  have,  as  members  of  the  public,  a 
right  to  have  the  public  highways  free  from  obstruction  to 
travel,  and  have  the  right  to  travel  thereon.  This  is  a  public 
right.  Every  man  who  owns  property  abutting  upon  a  high- 
way has  a  right  of  access  to  and  egress  from  his  property  from 
and  to  the  highway.  This  is  a  private  right.  That  is  a  pri- 
vate nuisance  which  injuriously  and  unwarrantably  affects 
such  rights  of  another  as  belong  to  him  specially  and  exclu- 
sively. The  right  to  take  fish  in  the  sea  or  in  tide  waters  is 
a  right  which  belongs  to  every  man  as  one  of  the  public, — 
hence  that  is  a  public  nuisance  which  injuriously  and  un- 
warrantably affects  that  right.  The  right  to  take  fish  in  the 
waters  of  rivers  and  streams  where  the  tide  does  not  ebb  and 
flow,  is  exclusively  in  the  riparian  proprietor  over  whose  land 
the  waters  are  flowing, — hence  that  which  injuriously  and 
unwarrantably  affects  that  right  is  a  private  nuisance.  One 
committing  a  private  nuisance  is  liable  to  the  person  whose 
private  rights  are  injured,  in  a  private  action.  A  public  nui- 
sance subjects  the  offender  to  indictment.  The  same  thing 
unlawfully  done  may  sometimes  be  a  public  nuisance  and 
also  a  private  nuisance.  Should  one  construct  a  house  in  a 
street  in  a  city,  large  enough  to  occupy  the  whole  breadth  of 
the  street,  and  so  situated  as  to  obstruct  access  and  egress 
between  the  street  and  the  property  of  another  abutting  upon 
the  street  at  that  place,  the  offender  would  no  doubt  be  liable 
to  indictment  for  a  public  nuisance  in  obstructing  the  travel 
along  the  street,  and  thereby  violating  the  rights  of  those 
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who,  as  members  of  the  public,  have  the  right  to  travel  the 
highways  ;  and  for  the  same  act  such  offender  would  be  liable 
to  a  private  action  by  the  owner  of  the  abutting  property, 
for  the  violation  of  his  private  right  of  access  and  egress  as 
owner  or  tenant  of  the  abutting  property. 

Wood,  in  his  excellent  work  on  Nuisances,  says  that  legally 
the  term  "nuisance"  is  applied  to  wrongs  "which  work  an 
obstruction  of  or  injury  to  a  right  of  another,  or  of  the  pub- 
lic," (sec.  1,  pp.  1,  2,)  and  that  "every  enjoyment  by  one  of 
his  own  property  which  violates  the  rights  of  another,  is  in 
an  essential  degree  a  nuisance,  and  the  use  by  the  owner  of 
his  own  property  must  be  such  as  will  not  prejudicially  affect 
the  rights  of  others, "  and  that  such  use  must  be  "in  recogni- 
tion of  and  obedient  to  the  rights  of  others."  And  in  a  note 
it  is  said,  "that  which  is  lawful  can  never  be  a  nuisance," — 
referring  to  Lee  v.  Westerfeldt,  2  Duer,  618,  Williams  v.  Rail- 
road Co.  18  Barb.  222,  and  Remvick  v.  Merrick,  7  Hill,  575. 
The  author  quotes  from  Smith's  Manual  on  the  Common  Law, 
as  follows :  "A  nuisance  is  something  done  which  has  the 
effect  of  prejudicing  and  unwarrantably  affecting  the  rights  of 
another  person,"  and  says:  "If  Smith  had  added,  'or  some- 
thing omitted  to  be  done,'  this  definition  would  have  been 
sufficiently  comprehensive  to  cover  the  subject  and  be  complete." 
(Sec.  4,  p.  6.)  Again :  "A  nuisance  is  an  obstruction  of  or 
injury  to  a  right,  *  *  *  and  unless  the  act  or  thing  is  in 
violation  of  a  right,  the  act  or  thing  is  not  a  nuisance,  and  the 
party  injured  is  remediless."  (Sec.  9,  p.  16.)  And  again: 
"The  inconsistencies  that  have  sometimes  appeared  in  the 
judgments  of  courts  when  dealing  with  this  branch  of  the  law, 
have  arisen  *  *  *  from  a  failure  at  all  times  to  keep  in 
view  this  fact :  that  there  can  be  no  legal  injury  except  from 
the  violation  of  a  legal  right."  (Sec.  13,  p.  21.)  Again: 
"When  no  right  has  been  violated,  it  can  not,  by  any  process 
of  reasoning,  be  established  there  is  a  legal  injury;"  and 
"a  public  nuisance  is  a  violation  of  a  public  right.    *    *    * 
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A  nuisance  is  only  public  when  it  affects  the  rights  of  citizens 
as  a  p art  of  the  public."  (P.  29.)  And  again,  in  stating  the 
distinction  between  public  and  private  nuisances,  he  says : 
"Private  nuisances  are  confined  to  the  injury  of  individual 
rights,  while  public  nuisances  affect  the  rights  of  individuals 
only  as  members  of  the  public,"  (p.  77,) — referring  to  Soltau 
v.  DeHeld,  2  Sim.  (N.  S.)  133;  9  Eng.  L.  &  Eq.  104. 

A  dam  erected  so  as  to  injure  the  land  of  another,  above 
or  below,  is  a  private  nuisance.  (Norway  Plains  Co.  v.  Brad- 
ley, 12  N.  H.  86.)  A  dam  which  impairs  the  health  of  the 
neighbors  is  a  public  nuisance,  because  each  man,  as  of  com- 
mon right,  is  endowed  with  the  right  of  having  his  health  free 
from  injury  by  the  wrong  of  another.  Kownslar  v.  Ward, 
Gil.  (Va.)  127;  Rhodes  v.  Whitehead,  27  Texas,  304. 

Counsel  for  the  People  attempt  to  defend  the  validity  of 
this  act,  as  against  the  plaintiff  in  error,  under  what  are 
called  the  police  powers  of  government.  It  may  be  observed 
that  the  provision  of  our  constitution  protecting  private  prop- 
erty from  being  taken  or  damaged  without  just  compensation, 
is  unconditional.  This  is  absolutely  forbidden,  and  can  not 
constitutionally  be  done  under  the  police  power  or  any  other 
power.  The  police  power,  however,  in  my  judgment,  never 
did,  when  properly  exercised,  extend  to  or  justify  the  taking 
away  or  damaging  any  right  relating  to  private  property.  It 
extends  to  the  protection  of  all  rights,  whether  public  or  pri- 
vate, and  to  the  enforcement  of  all  duties  which  the  citizen 
or  property  owner  owes  to  other  citizens  as  respects  their 
private  rights,  as  well  as  to  the  enforcement  of  all  duties 
which  the  citizen  or  property  owner  owes  to  the  public, — that 
is,  owes  to  any  other  person,  as  respects  the  rights  of  such 
person  as  one  of  the  public.  My  position  is,  that  where  there 
are  no  rights  of  others  to  be  protected,  and  no  duties  in  respect 
to  the  rights  of  others  resting  upon  the  owner  of  private  prop- 
erty to  be  enforced,  to  such  case  the  mere  police  power  does 
not  extend.     If  this  limitation  be  sound,  it  follows  that  the 
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police  power  can  never  be  invoked  to  justify  the  taking  or 
damaging  of  private  property,  for  no  man  can  have  a  prop- 
erty right  to  violate  the  rights  of  others,  or  the  right  to  omit 
the  performance  of  any  duty  which  he  owes  to  others  in 
respect  of  any  of  their  rights. 

Chief  Justice  Shaw  has  well  said  of  the  police  power  of 
government,  (7  Cush.  85) :  "It  is  easier  to  perceive  and 
realize  the  existence  and  source  of  this  power  than  to  mark  its 
boundaries  and  prescribe  limits  to  its  exercise. "  He  concedes, 
however,  that  it  has  limits.  Cooley  prescribes  a  limit,  and 
says  this  power  of  the  State  "embraces  its  whole  system  of 
internal  regulations  made  to  preserve  public  order  and  to  pre- 
vent offences  against  the  State,  and  to  establish  those  rules 
of  good  manners  and  good  neighborhood  which  tend  to  pre- 
vent conflict  of  riglits,  and  to  insure  to  each  the  uninterrupted 
enjoyment  of  his  own,  so  far  as  is  reasonably  consistent  with 
a  like  enjoyment  of  rights  by  others."  (Cooley's  Const.  Lim. 
572.)  The  right  to  exercise  this  power,  at  least  in  so  far  as 
regards  the  protection  of  the  private  rights  of  others,  is  usually 
said  to  rest  upon  the  fundamental  doctrine  of  all  civilized 
men,  that  each  must  so  use  his  own  as  not  to  injure  others. 
Chief  Justice  Shaw  places  it  upon  this  ground.  (Common- 
wealth v.  Alger,  7  Cush.  53.)  Eedfield  bases  this  power  upon 
the  same  doctrine, — sic  utere  tuo  ut  alienum  non  Icedas, — and 
says  :  "It  is  within  the  range  of  legislative  action  to  define  the 
mode  and  manner  in  which  every  one  may  so  use  his  own  as 
not  to  injure  another."  (Thorpe  v.  Rutland  and  B.  R.  R.  Co. 
27  Vt.  140.)  Cooley,  speaking  of  this  maxim  as  the  founda- 
tion of  the  police  power,  says  :  "The  maxim  is  that  which  lies 
at  the  foundation  of  the  power ;  and  to  whatever  enactment 
affecting  the  management  and  business  of  private  corpora- 
tions it  can  not  fairly  be  applied,  the  power  itself  will  not 
extend."  And  so,  where  a  corporation,  by  its  charter,  had  the 
right  to  take  toll  from  passengers  over  its  road,  a  subsequent 
statute  authorizing  a  certain  class  of  persons  to  go  toll  free, 
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was  held  void,  and  the  author  aptly  says:  "This  was  not  a 
regulation  of  existing  rights,  but  it  took  from  the  corporation 
that  which  they  before  possessed,  *  *  *  and  conferred 
upon  individuals  that  which  before  they  had  not."  (Id.  578.) 
And  so  an  amendment  of  the  charter  of  a  bridge  company, 
requiring  a  fifty-two-foot  draw  for  the  passage  of  vessels  in- 
stead of  one  of  thirty-two  feet  required  by  the  charter,  was 
held  not  within  the  police  power,  and  to  be  unconstitutional. 
(18  Conn.  53.) 

What  is  said  by  Cooley  as  to  the  rights  of  corporations 
seems  equally  applicable  to  the  property  rights  of  private  citi- 
zens, for  surely  the  rights  of  corporations  are  no  more  sacred 
than  those  of  the  citizens.  If  so,  adopting  the  apt  words  of 
Cooley,  we  may  say,  this  maxim  is  that  which  lies  at  the 
bottom  of  the  power,  and  to  whatever  enactment  affecting 
the  property  rights  of  the  private  citizen  it  can  not  fairly  be 
applied,  the  power  itself  will  not  extend.  It  seems  to  me  it 
may  be  safely  laid  down  as  a  rule,  that  all  police  regulations 
made  by  statute  affecting  injuriously  the  rights  of  private  prop- 
erty, to  be  valid  must  be  for  the  protection  of  some  existing 
right,  public  or  private,  and  for  the  enforcement  of  some  duty 
in  respect  to  such  existing  rights,  either  to  the  public,  as  such, 
or  to  private  individuals ;  and  when  no  such  rights  are  in- 
volved, and  no  such  duty  is  found,  the  mere  police  power  of 
the  State  does  not  extend  to  the  case.  On  this  principle,  stat- 
utes requiring  railroad  corporations  to  fence  their  existing 
tracks  are  sustained.  To  use  their  own  so  as  not  to  injure 
adjoining  proprietors  by  endangering  their  cattle  by  reason 
of  such  use,  was  a  duty  resting  upon  the  corporation ;  and  to 
guard  their  passengers  from  danger  arising  from  cattle  stray- 
ing upon  the  track,  was  a  duty  resting  upon  the  corporation. 
The  police  power  aptly  prescribes  the  mode  in  which  these 
duties  shall  be  performed.  Upon  this  principle,  existing  rail- 
way companies  are  required  to  ring  a  bell  or  blow  a  whistle 
at  highway  crossings,  and  to  stop  their  trains  at  intersections 
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with  other  railroads,  and  to  keep  a  flagman  at  specified  dan- 
gerous places.  Upon  the  same  ground,  statutes  regulating  or 
restraining  the  sale  of  dangerous  drugs  are  held  valid.  Un- 
der this  power,  carriers  of  persons  may  be  made  insurers  of 
the  safety  of  their  passengers,  quarantine  and  health  regu- 
lations have  been  made,  and  regulations  as  to  harbors,  pilots, 
quiet  deportment  on  Sunday,  as  to  fire  limits  in  cities,  as  to 
location  of  slaughter-houses,  as  to  places  of  deposit  for  gun- 
powder, as  to  the  inspection  of  provisions,  the  keeping  of 
dogs,  as  to  markets,  and  relating  to  many  other  subjects. 
Under  this  power,  laws  are  passed  imposing  penalties  for 
cutting  trees  on  another's  land,  and  for  permitting  Canada 
thistles  and  other  noxious  weeds  to  go  to  seed  on  the  owner's 
land.  Other  illustrations  might  be  named.  Some  of  these 
are  for  the  enforcement  of  duties  to  the  public,  or  to  others  as 
members  of  the  public,  and  some  for  the  enforcement  of  duties 
to  citizens,  and  for  the  protection  of  strictly  private  rights ; 
but  each  of  all  such  regulations,  in  so  far  as  they  prescribe 
what  a  man  may  or  may  not  do  as  to  the  use  of  his  own  prop- 
erty, is  simply  for  the  enforcement  of  the  maxim,  "So  use 
your  own  as  not  to  injure  another, " — or,  in  the  language  of 
Chief  Justice  Shaw,  (7  Cush.  84)  :  "Every  holder  of  property, 
however  absolute  and  unqualified  may  be  his  right,  holds  it 
under  the  implied  liability  that  his  use  may  be  so  regulated 
that  it  shall  not  be  injurious  to  the  equal  enjoyment  of  others 
having  equal  right  to  the  enjoyment  of  their  property,  nor  in- 
jurious to  the  rights  of  the  community. "  Observe,  he  speaks 
of  the  rights  of  others,  and  the  rights  of  the  community.  He 
does  not  merely  speak  of  the  interests  of  others,  or  of  the 
interests  of  the  community  at  large.  Nor  do  we  find  either 
any  general  proposition  laid  down,  or  any  illustration  given, 
by  any  of  the  various  authors  and  jurists,  as  showing  what  is 
a  proper  subject  of  the  police  power,  which  is  not  in  full  har- 
mony with  the  proposition  that  it  is  essential  to  the  validity 
of  every  statute  resting  solely  upon  what  is  called  the  police 
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power,  that  it  must  be  passed  in  protection  or  furtherance  of 
some  right,  public  or  private,  and  to  enforce  some  duty  to  the 
public  or  to  private  persons.  Where  such  rights  and  duties 
are  involved,  it  is  competent  for  the  law-making  power  to 
prescribe  the  mode  in  which  the  end  shall  be  accomplished. 
This  is  within  the  functions  of  legitimate  legislation,  for  no 
man  can  hold  as  property  a  right  to  maintain  a  nuisance, 
public  or  private.  Whether  the  obstruction  of  the  passage 
of  fish,  by  this  dam,  was  ever  a  nuisance,  must  depend  upon 
whether,  under  the  laws  of  Illinois,  this  obstruction  violated 
any  rights  of  any  other  person  or  persons,  and  upon  the 
nature  of  the  rights  violated,  if  any, — whether  mere  private 
rights,  or  rights  possessed  by  others  as  a  part  of  the  public, 
must  depend  the  question  whether  such  nuisance  was  private 
or  public.  To  determine  these  questions  we  must  examine 
the  law  as  to  the  rights  of  persons  in  relation  to  fish  in  such 
rivers. 

It  is  conceded  the  common  law  of  England  is  the  law  of 
Illinois,  except  in  so  far  as  modified  by  the  early  English  stat- 
utes, or  by  acts  of  our  own  legislature.  As  to  the  common 
law  affecting  these  questions,  Lord  Hale's  "De  Jure  Maris" 
is  everywhere  recognized  as  unquestionable  authority.  It  is 
there  said:  "There  be  some  streams  and  rivers  that  be  pri- 
vate, not  only  in  propriety  and  ownership,  but  in  use,  as,  the 
little  streams  or  rivers  that  are  not  a  common  passage  for 
the  king's  people.  There  be  other  rivers,  as  well  fresh  as 
salt,  that  are  common  or  public  for  the  carriage  of  boats  and 
lighters,  and  these,  whether  they  are  fresh  or  salt,  whether 
they  flow  or  reflow,  or  not,  are  prima  facie  publici  juris, — 
common  highways  for  a  man  or  goods,  or  both,  from  one 
inland  town  to  another.  Thus,  the  rivers  of  the  Wey,  of  the 
Severn,  of  the  Thames,  and  divers  others,  *  *  *  as  well 
above  the  flowing  of  the  sea  as  below,  and  as  well  where  they 
are  become  private  property,  are  public  rivers,  juris  publici, 
and  therefore  all  nuisances  and  impediments  of  passage  of 
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boats  and  vessels,  though  in  the  private  soil  of  any  person, 
may  be  punished  by  indictment,  and  removed."  And  again 
he  says :  "Fresh  rivers,  of  what  kind  soever,  do,  of  common 
right,  belong  to  the  owners  of  the  soil  adjacent,  so  that 
*  *  *  if  a  man  be  owner  of  the  land  on  both  sides,  in 
common  presumption  he  is  the  owner  of  the  whole  river,  and 
hath  the  right  of  fishing  according  to  the  extent  of  his  land  in 
length."  Blackstone,  speaking  of  a  "several  fishery,"  which 
is  the  exclusive  right  to  take  or  kill  fish  in  a  fresh  stream, 
says  it  "is  in  or  derived  from  the  owner  of  the  soil."  Book  1, 
page  39. 

It  has  been  held  by  this  court,  again  and  again,  that  the 
property  of  the  owner  of  land  bounded  by  a  fresh  stream 
extends  to  the  thread  of  the  stream,  and  if  one  owns  the  land 
on  both  sides  of  such  stream,  he  thereby  owns  the  entire  bed 
of  the  stream  at  that  point.  (3  Scam.  510;  11  111.  554;  47 
id.  384;  49  id.  172;  51  id.  226;  64  id.  4S8  ;  75  id.  41;  82 
id.  179.)  That  such  ownership  in  Illinois  carries  with  it  the 
exclusive  right  of  taking  fish  in  all  fresh  rivers,  (and  we  have 
none  other,)  has  also  been  established  by  the  adjudications 
of  this  court.  In  Beckman  v.  Kreamer,  43  111.  447,  this  court 
said,  speaking  by  Mr.  Justice  Breese  :  "By  the  common 
law,  a  right  to  take  fish  belongs  so  essentially  to  the  right  of 
soil  in  streams  where  the  tide  does  not  ebb  and  flow,  that  if 
the  riparian  proprietor  owns  on  both  sides  of  such  stream, 
no  one  but  himself  may  come  upon  the  limits  of  his  land  and 
take  fish  there.  *  *  *  Within  these  limits,  by  the  common 
law,  his  right  of  fishery  is  sole  and  exclusive,  unless  restricted 
by  some  local  law  or  well  established  usage  of  the  State  where 
the  premises  may  be  situate.  *  *  *  The  right  to  take 
fish  within  the  limits  of  one's  own  land  *  *  *  is  so  far 
a  subject  of  distinct  property  or  ownership,  that  it  may  be 
granted  as  a  separate  and  distinct  property  from  the  freehold 
of  the  land,  or  the  land  may  be  granted  whilst  the  grantor 
reserves  the  fishery  to  himself."  Again,  in  Washington  Ice 
39—111  III. 
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Co.  v.  Shortall,  101  111.  51,  where  the  question  was  as  to  the 
ownership  of  the  ice  formed  in  a  fresh  stream,  this  court, 
by  Mr.  Justice  Sheldon,  said :  "By  the  common  law,  only 
arms  of  the  sea,  and  streams  where  the  tide  ebbs  and  flows, 
are  regarded  as  navigable.  The  stream  above  the  tide,  al- 
though it  may  be  navigable  in  fact,  belongs  to  the  riparian 
proprietors  on  each  side  of  it  to  its  center,  and  the  only 
right  the  public  has  therein  is  an  easement  for  the  purpose 
of  navigation."  And  in  another  part  of  the  opinion  it  is 
said,  there  is  much  reason  "to  allow  to  the  riparian  owner 
the  same  right  to  take  ice  as  to  take  fish,  which  latter  is  an 
exclusive  right  in  such  owner.'"  If  this  court  is  prepared  to 
overrule  these  decisions,  and  declare  that  the  common  law 
relating  to  such  exclusive  right  in  the  riparian  proprietor 
is  not  the  law  of  Illinois,  then  I  grant  that  the  conclusion 
reached  by  the  court  in  this  case  is  logical,  and  that  my 
reasoning  is  without  foundation.  If,  however,  these  decisions 
are  to  stand,  and  the  common  law  in  this  regard  is  to  be 
held  in  force  here,  it  seems  to  me  this  decision  can  not  be 
logically  defended. 

The  authorities  as  to  what  the  common  law  is  in  this  regard 
are  in  absolute  harmony  in  England  and  America.  In  the 
case  of  Commonwealth  y.  Chapin,  5  Pick.  199,  it  was  expressly 
decided  that  in  all  rivers  where  the  tide  does  not  ebb  and  flow, 
by  the  common  law  the  proprietor  of  the  adjoining  soil  has 
the  exclusive  right  of  fishing  in  front  of  his  land  to  the  thread 
of  the  stream,  and  an  indictment  at  common  law  would  not 
lie  for  the  obstruction  of  passage  of  fish  in  such  a  river  by  a 
dam,  and  that  such  an  obstruction  was  not,  at  common  law, 
a  public  nuisance.  This  is  also  declared  to  be  the  common 
law,  by  the  same  court,  in  Vinton  v.  Welsh,  9  Pick.  87.  To 
these  two  cases  I  will  hereafter  refer  for  another  purpose. 
In  People  v.  Piatt,  17  Johns.  195,  and  in  Hooker  v.  Cummings, 
20  id.  90,  the  same  doctrine  is  declared.  In  fact,  it  is  ele- 
mentary that  by  the  common  law  rivers  were  divided  into 
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three  classes :  First,  rivers  where  the  tide  ebbs  and  flows ; 
second,  rivers  susceptible  of  useful  navigation,  where  the  tide 
does  not  ebb  and  flow ;  and  third,  rivers  not  susceptible  of  use 
for  navigation,  and  where  there  is  no  tide.  The  first  class 
are  essentially  public  rivers.  They,  only,  are  called  navi- 
gable, at  common  law.  The  title  to  the  bed  of  such  rivers 
was  in  the  sovereign,  and  this  carried  with  it,  technically, 
the  title  or  right  to  take  fish  therein.  This  right,  so  far  as 
concerned  royal  fish,  (whales,  porpoises  and  sturgeon,)  was 
held  by  the  sovereign  for  his  own  revenues,  and  so  far  as 
concerned  all  fish  not  royal,  and  in  tide  waters,  was  said  to 
be  in  the  king,  in  trust  for  all  his  subjects.  So  royal  fish, 
when  taken,  were  the  property  of  the  crown,  by  whomsoever 
taken ;  but  fish  not  royal,  taken  in  tide  waters,  became  the 
property  of  the  takers.  Each  subject,  as  one  of  the  public, 
had  a  common  right  to  take  fish  in  tide  waters.  But  as  to 
fresh  streams,  whether  susceptible  of  useful  navigation  or 
not,  the  title  to  the  bed  of  the  stream  was,  as  we  have  seen, 
in  the  respective  owners  of  the  adjacent  land,  and  to  them, 
respectively,  belonged  the  exclusive  right  of  taking  fish  in 
such  streams.  (See,  also,  Angell  on  Water-courses,  sec.  61.) 
In  fresh  rivers  susceptible  of  useful  navigation,  the  public 
had  a  right  of  way  for  such  navigation,  as  a  highway  by 
water ;  but  this  in  no  manner  affected  the  right  to  take  fish 
in  such  streams.  That  right  was  ever  a  private  right,  rest- 
ing in  the  respective  owners  of  the  soil  adjacent,  or  those 
deriving  right  from  them,  respectively.  This  has  ever  been 
the  law  of  Illinois.  No  man,  merely  as  one  of  the  public, 
ever  had  a  lawful  right  to  take  fish  in  any  river  or  stream  in 
the  State  of  Illinois.  If  this  be  so,  it  can  not,  in  my  judg- 
ment, be  properly  said  that  the  fish  in  such  streams  belong 
to  the  community  collectively,  or  that  in  this  regard  there  is 
a  general  ownership,  or  that  the  fish  in  our  rivers  are  a  com- 
mon inheritance  or  a  common  heritage.  I  know  of  no  war- 
rant in  reason  or  authority  for  so  saying,  or  for  saying  that 
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belonging  to  all,  they  should  be  protected  for  all.  If  any 
such  common  right  to  take  fish  in  our  streams  had,  under 
our  law,  any  existence,  then,  indeed,  would  I  concede  that  to 
obstruct  the  free  passage  of  fish  in  our  rivers  does  constitute 
a  public  nuisance.  It  is  equally  plain  that  where  no  one,  as 
a  mere  member  of  the  public,  has  right  to  take  fish,  and 
where  that  right  is  exclusively  in  the  riparian  owner  as  a 
private  right,  whatever  impairs  such  right  is  not  a  public 
nuisance,  but  a  private  nuisance. 

It  is  said  fish  in  streams  are  incapable  of  individual  owner- 
ship. This  is  true  in  a  strict  technical  sense,  for  fish  in 
streams,  until  taken,  are  incapable  of  ownership  at  all.  They 
are  just  as  incapable  of  ownership  by  the  king  or  by  the 
public,  so  long  as  they  are  at  large,  as  they  are  incapable  of 
individual  ownership.  It  is  the  lawful  right  to  take  such 
fish,  and  thus  acquire  the  ownership,  that  is  meant  when  the 
ownership  of  fish  is  spoken  of,  although  the  expression  is 
not  strictly  accurate.  That  right  is  capable  of  having  an 
individual  owner,  as  we  have  seen. 

It  seems  to  be  thought  the  obstruction  of  the  passage  of 
fish  must  be  a  public  nuisance,  because  parliament  and  the 
legislatures  of  our  States  have,  from  time  immemorial,  passed 
statutes  regulating  the  manner  in  which,  the  time  when,  and 
the  extent  to  which  the  riparian  owner  may  take  fish  in  fresh 
streams,  even  upon  his  own  land,  and  that  the  recognized 
validity  of  such  statutes  shows  that  "the  community"  have 
a  common  ownership  in  such  fish,  and  that  such  statutes  are 
passed  necessarily  to  preserve  "the  common  property,"  and 
that  the  existence  of  such  legislation,  and  legislation  for  the 
preservation  of  fish,  not  only  show  the  same  to  be  "a  proper 
subject  of  legislation  and  a  matter  of  public  concern,"  but 
distinguishes  the  rights  in  question  "from  a  mere  private 
right  not  within  the  dominion  of  legislation."  This  seems 
to  me  a  radical  misconception.  It  is  not  the  law  that  pri- 
vate rights  are  not  the  fit  subjects  of  legislation.     All  these 
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statutes  are  for  the  protection  of  the  private  rights  of  other 
riparian  proprietors,  and  properly  so.  While  each  riparian 
proprietor  has  the  exclusive  right  to  take  fish  in  that  part  of 
a  fresh  stream  passing  over  his  own  land,  yet  he  must  exer- 
cise that  right  so  as  not  to  impair  the  like  rights  of  other 
riparian  owners  above  and  below  his  land ;  and  to  this  end 
fishing  with  seines,  or  in  any  mode  or  time  calculated  to  de- 
stroy the  supply  of  fish,  or  to  prevent  fish  from  passing  from 
his  land  to  that  of  others,  may  properly  be  prohibited  by 
statute.  This  in  no  sense  recognizes  any  public  right,  for  we 
have  seen  it  is  the  unquestionable  law  that  no  man,  as  one  of 
the  public,  has  any  right,  at  common  law,  to  take  fish  in  such 
streams.  That  right  can  come  only  from  the  owner  of  the 
soil.  In  Hooker  v.  Cummings,  20  Johns.  101,  where  a  like 
suggestion  was  made,  Chief  Justice  Spencer  said:  "Counsel 
lay  some  stress  upon  statutes  regulating  fishing.  *  *  * 
These  acts  prove  nothing,  for  the  legislature  confessedly  have 
the  right  of  regulating  the  right  of  taking  fish  in  private 
rivers." 

I  do  not  doubt  that  it  is  a  legislative  function  to  regulate 
the  taking  of  fish  in  the  waters  of  the  State,  and  make  pro- 
vision for  their  preservation  and  for  their  increase,  and  to 
prohibit  obstructions  to  the  free  passage  of  fish ;  nor  do  I 
question  that  it  is  appropriate  exercise  of  the  power  of  legis- 
lation by  the  State  to  protect  the  rights  of  each  and  all,  in 
so  far  as  they  have  rights  relating  to  fish  in  our  rivers,  and 
in  so  far  as  they  have  rights  relating  to  any  other  subject  mat- 
ter,— and  this  whether  such  rights  are  private  rights  or  public 
rights ;  and  where  there  are  any  rights  of  any  citizen  to  be 
protected  thereby,  I  do  not  deny  the  power  of  the  legislature 
to  regulate  the  mode  and  time  of  taking  fish  in  our  streams, — 
and  this  whether  the  rights  to  be  thus  protected  be  private 
rights  or  public  rights.  The  mere  fact  that  the  English  par- 
liament and  our  State  legislatures  have  the  power,  and  have 
ever  exercised  the  same,  to  legislate  against  the  erection  of 
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obstructions  to  the  free  passage  of  fish  in  streams,  does  not 
prove,  or  tend  to  prove,  that  the  rights  to  be  protected  thereby 
are  necessarily  public  rights,  and  that  they  are  thereby  distin- 
guished from  mere  private  rights.  The  protection  of  private 
rights  is  a  matter  as  much  within  the  domain  of  legislative 
power  as  is  the  protection  of  public  rights.  The  legislature, 
under  its  mere  police  powers,  has  undoubtedly  the  constitu- 
tional authority  to  require  any  citizen  maintaining  a  nuisance, 
whether  public  or  private,  to  abate  the  same  at  his  own  ex- 
pense, and  to  prescribe  the  manner  in  which  that  duty  shall 
be  performed,  and  also  to  enforce  the  performance  of  such 
duty  by  the  imposition  of  penalties  for  its  non-performance, — 
and  all  this  because  no  man  can  hold  as  property  a  right  tos 
maintain  that  which  is  a  nuisance,  either  private  or  public. 

Again,  it  is  suggested  that  game,  and  fish  in  our  rivers, 
stand  upon  the  same  footing,  to  the  fact  that  this  court,  in 
Magner  v.  The  People,  97  111.  320,  speaking  of  game,  said, 
that  whilst  it  remains  at  large,  the  ownership  (by  which  was 
meant  the  lawful  right  to  take  or  kill)  is  in  the  sovereign 
authority,  and  hence  no  individual  having  any  property  rights 
to  be  affected,  the  legislature  may  withhold  or  grant  to  indi- 
viduals the  right  to  hunt  and  kill  game.  And  from  this  it 
is  insisted  we  must  now  hold  that  the  ownership  in  relation 
to  fish  in  our  rivers  is  in  the  sovereign  authority, — that  is, 
in  the  State, — and  hence  any  invasion  of  that  ownership 
must  be  held  to  be  a  public  nuisance.  The  error  which  is 
the  foundation  of  this  suggestion  consists  in  the  idea  that 
game,  and  fish  in  fresh  rivers,  at  common  law,  stood  upon  the 
same  footing.  At  the  common  law,  the  doctrine  of  title  in 
the  sovereign,  applies  to  game,  wild  fowl  and  royal  fish,  as  a 
royal  prerogative,  (or  as  what  may  be  called  the  private  prop- 
erty of  the  king,)  and  applies  to  fish  (not  royal)  in  the  sea 
and  tide  waters,  and  as  to  such  fish  the  title  was  said  to  be 
in  the  king  for  the  use  of  the  public ;  but  this  doctrine  never 
had  any  application  to  fish  in  streams  in  which  the  tide  did 
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not  ebb  and  flow.  Blackstone,  in  his  Commentaries,  says, 
the  beasts  of  chase  or  venary  replenish  the  forests,  and  are 
under  the  king's  protection,  for  the  sake  of  his  royal  recrea- 
tion and  delight.  (Book  1,  p.  289.)  And  again,  enumerat- 
ing franchises  which  may  be  derived  by  the  subject  from 
the  crown,  the  author  mentions  as  such,  "to  have  a  forest, 
chase,  park,  warren  or  fishery,  endowed  with  the  privileges  of 
royalty."  (Book  2,  p.  28.)  It  elsewhere  appears  that  the 
fishery  here  mentioned  relates  to  taking  fish  at  sea  or  in  tide 
waters.  The  author  says  a  chase  is  "a  liberty  of  keeping 
beasts  of  chase  or  royal  game,  protected  even  from  the  owner 
of  the  land,  with  power  of  hunting  them  thereon."  And 
again  :  "Nor  is  every  inclosure  with  deer  in  it,  a  legal  park, 
for  the  king's  grant  is  necessary  to  make  it  so;"  and  the 
author  adds,  "it  is  unlawful,  at  common  law,  for  any  person 
to  kill  any  beasts  of  parks  or  chase,  except  as  they  possess 
these  franchises."  And  on  the  next  page  (39)  we  are  told: 
"No  man,  not  even  the  lord  of  the  manor,  could,  by  common 
law,  justify  sporting  upon  another's  soil,  or  even  on  his  own, 
unless  he  had  the  liberty  of  free  warren,  which  was  a  fran- 
chise granted  by  the  king. "  And  so  of  a  free  fishery,  (which 
is  an  exclusive  right  of  fishing  in  some  part  of  the  sea  bor- 
dering upon  the  realm,  or  in  a  river  where  there  is  tide,)  he 
says,  "it  exists  only  by  grant  from  the  king."  (Book  2,  p. 
411.)  It  is  quite  otherwise  as  to  a  several  fishery,  which  the 
author  declares  "is  in  or  derived  from  the  owner  of  the  soil, " 
a  several  fishery  being  the  "exclusive  right  of  the  owner  of  the 
soil, "  or  some  one  claiming  under  him,  to  take  and  kill  fish 
in  a  private  river  on  the  land  of  such  owner.  (Book  1,  p.  39.) 
And  so  the  same  author,  in  book  2,  page  409,  speaking  of 
chattels  vested  in  the  crown,  and  not  derived  from  any  former 
proprietor,  mentions  "the  acquisition  of  property  in  wTaifs,  in 
royal  fish,  in  swans,  and  the  like."  And  on  page  415  it  is 
seen  this  royal  right  to  all  game  has  been  recognized  since 
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the  rule  was  soon  after  extended  to  winged  as  well  as  four- 
footed  creatures.  (Page  416.)  And  on  page  417  we  are  told, 
"as  to  all  inferior  species  of  game,  the  liberty  of  killing  them 
is  a  franchise  of  royalty," — and  so  was  a  free  fishery,  which 
was  the  exclusive  right  to  take  fish  in  certain  parts  of  the 
sea  or  tide  waters ;  but  by  Magna  Charta  no  new  franchises 
"of  the  latter  class  could  be  granted,"  and  the  author  says: 
"In  thorough  strictness  of  the  common  law,  no  man,  without 
a  franchise  from  the  king,  could  justify  hunting  or  sporting  at 
all. "  Plainly,  the  law  relating  to  game  can"  have  no  relation 
to  the  questions  under  discussion. 

As  showing  that  this  dam  was,  at  common  law,  a  public 
nuisance,  great  reliance  is  placed  upon  the  provisions  of 
Magna  Charta,  wherein  it  is  said,  "all  kydells  (weirs)  for  the 
future  shall  be  quite  removed  out  of  the  Thames  and  the 
Medway,  and  through  all  England,  except  on  the  sea  coast." 
And  again,  when  it  is  declared,  among  other  thing,  that  "all 
water  Danks  and  their  keepers  shall  be  immediately  inquired 
into,  *  *  *  and  within  forty  days  after  inquisition  is 
made  they  shall  be  altogether  destroyed,  never  to  be  restored, " 
and  upon  the  early  British  statutes  (adopted  here  with  the 
common  law)  in  relation  to  weirs  and  embankments.  These 
provisions  of  Magna  Charta  and  the  early  statutes  plainly 
related  to  streams  navigable  at  common  law,  and  had  no 
reference  whatever  to  private  rivers.  Magna  Charta  contains 
only  concessions  from  the  crown  to  the  subjects.  Although 
the  king  held  the  title  to  the  sea,  and  to  all  estuaries  and 
tide  rivers,  which  were  regarded  as  arms  of  the  sea  or  parts 
of  the  sea,  it  had  always  been  regarded,  at  common  law, 
that  he  held  such  title  in  trust  for  the  use  of  his  subjects, 
and  that  they  enjoyed,  as  of  common  right,  the  right  to  take 
fish  (except  royal  fish)  on  the  sea  shore  and  in  such  rivers. 
Before  the  time  of  Magna  Charta,  the  kings  of  England  had 
encroached  upon  the  rights  of*  their  subjects  in  this  regard, 
by  granting  to  their  favorites  the  exclusive  right  of  fishing 
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on  certain  parts  of  the  coast  and  also  in  certain  parts  of  tide 
waters,  and  had  also  authorized  certain  of  their  favorites  to 
encroach  upon  the  sea  coast  and  on  the  shores  of  tide  waters, 
by  what  were  called  embankments.  Now,  it  was  against  these 
usurpations  of  the  crown, — these  encroachments  upon  the 
rights  of  the  subjects,  enjoyed  by  them  in  common, — that 
these  provisions  of  Magna  Charta  and  of  these  early  statutes 
were  aimed.  We  are  not  aware  that  the  king  had  ever  as- 
sumed the  right  or  power  to  grant  to  any  of  his  favorites  the 
right  to  take  fish  in  rivers  not  navigable,  or  the  right  to  en- 
croach upon  such  rivers  by  embankments.  These  rights  were 
always,  in  England,  exclusively  the  property  of  the  owners  of 
the  land  abutting  against  such  rivers.  In  fact,  the  provisions 
of  Magna  Charta  may  be  read  from  beginning  to  end,  and 
nothing  can  be  found  therein,  in  the  nature  of  a  limitation 
upon  the  rights  of  the  riparian  proprietors  on  fresh  rivers. 
Thomson,  in  his  Essay  on  Magna  Charta,  (page  214,)  says 
of  this  provision  as  to  the  destruction  of  ky dells  or  weirs, 
found  in  Magna  Charta:  "The  intent  of  this  brief  fragment 
of  the  old  common  law  was  to  prevent  any  persons  from 
appropriating  to  themselves  a  fishery  in  any  part  of  the  river 
Thames,  which  was  common  property,  and  thereby  commit- 
ting a  purpresture."  This  shows  that  Thomson  understood 
this  provision  as  applying  only  to  rivers  navigable  at  com- 
mon law,  for  there  was  no  "common  right"  in  the  people  of 
Great  Britain  to  fish  in  fresh  rivers,  and  a  purpresture  is  con- 
fined entirely  in  its  application  to  encroachments  upon  the 
sea  and  upon  tide  rivers.  A  purpresture  is  a  violation  of  a 
private  right  "of  the  crown."  (Wood  on  Nuisances,  sec.  604, 
p.  637.)  Wood  teaches  that  Magna  Charta,  in  this  regard, 
relates  only  to  tide  rivers,  and  says  :  "The  purpose  of  Magna 
Charta  was  to  prevent  the  king,  because  of  his  ownership  of 
the  bed  of  the  sea  within  certain  limits,  and  of  the  branches 
of  the  sea,  from  imposing  unreasonable  restrictions  upon  its 
use  by  the  people.     In  fresh  water  streams  the  king  was  not 
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the  owner  of  the  alveus  of  the  stream,  and  could  not  impose 
restrictions  which  the  court  could  not  control,  therefore  no 
necessity  existed  for  any  provision  thereto."  (Sec.  577,  p. 
609.)  "All  such  streams  were  regarded  as  private  property 
for  all  purposes,  except  as  highways  for  commerce."  (Sec. 
578.)  Callis,  in  his  work  on  Sewers,  prepared  in  1622,  after 
a  careful  discussion  of  the  provisions  of  Magna  Charta  and 
these  early  British  statutes,  expressly  declares  that  they  ex- 
tended only  to  streams  deemed  navigable  at  the  common  law. 
(Page  259.)  And  he  quotes  a  decision  made  by  Chief  Justices 
Fleming  and  Coke,  and  Chief  Baron  Tanfield,  (found  in  the 
10th  report  of  Sir  Edward  Coke,)  in  which  these  three  distin- 
guished jurists  concur  in  holding  that  the  general  words  of 
Magna  Charta  in  this  regard,  were  restrained  by  the  statutes 
of  25th  Edward  III  and  45th  Edward  III,  and  limited  to 
streams  deemed  navigable  at  common  law.     (Page  260.) 

Great  reliance  is  also  placed  upon  what  Lord  Ellenborough 
said  in  Weld  v.  Hornby, — found  in  7  East,  195,  and  also  in 
3  Smith's  Kep.  241, — and  it  is  assumed  that  he  intended  there 
to  be  understood  as  speaking  of  an  obstruction  located  in  a 
fresh  river.  This  is  plainly  a  misapprehension.  In  Smith's 
Eeports  the  syllabus  of  the  case  is :  "A  prescription  or  grant 
of  a  fishery  can  not  authorize  the  erecting  of  a  weir  entirely 
across  a  public  river,  whereby  the  passage  of  all  fish  shall  be 
prevented,  for  that  is  prima  facie  a  public  nuisance."  Lord 
Ellenborough,  in  Smith's  Beports,  is  said  to  have  referred  to 
Hargrave's  notes  to  Lord  Coke's  1st  Institute,  122,  (A.  N.  7.) 
That  authority  has  no  reference  to  an  obstruction  in  a  fresh 
river.  It  is  therefore-  unreasonable  and  unwarrantable  to 
assume  that  so  great  a  jurist  as  Lord  Ellenborough  could 
have  intended  to  say  that  every  man,  as  of  common  right, 
had  in  England  the  right  to  fish  in  a  fresh  river,  or  that  a 
dam  in  a  fresh  river,  by  impairing  a  mere  private  right,  con- 
stituted a  public  nuisance.  It  is  not  exactly  accurate,  either, 
to  say  that  the  views  of  Lord  Ellenborough,  expressed  in 
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that  case  have  been  overruled  in  more  recent  cases  in  Eng- 
land. In  the  cases  referred  to,  the  language  of  Lord  Ellen- 
borough  is  explained  upon  the  ground  that  it  was  used  by 
him  in  regard  to  what  he  must  have  regarded  a  tide  river. 
It  is  only  the  inference  sought  to  be  drawn  from  his  language 
which  is  condemned.  In  fact,  the  language  is  that  of  the 
reporters,  and  not  that  of  the  jurist. 

This  view  does  not,  however,  rest  upon  the  mere  strength 
of  the  reasons  and  authorities  above.  Cases  very  like  in 
principle  with  the  case  at  bar,  and  in  which  the  very  ques- 
tions were  involved,  have  been  decided  in  England, — one  in 
1S68,  and  the  other  in  1870.  In  the  case  of  Rolle  v.  Whyte, 
3  L.  E.  Q.  B.  286,  the  complaint  was  against  the  owner  of  a 
clam  in  the  river  Taw,  by  which  the  passage  of  fish  was  pre- 
vented at  a  point  where  there  was  no  tide.  The  defence,  as 
in  the  case  at  bar,  was  that  of  an  easement  acquired  by 
prescription.  It  was  answered,  the  obstruction  was  a  public 
nuisance,  for  which  a  man  may  not  claim  by  prescription. 
The  court  sustained  the  defence,  and  held  that  the  act  of 
12th  Edward  IV,  as  well  as  Magna  Charta  and  the  statutes 
which  preceded  this  statute  on  the  subject  of  weirs,  had  rela- 
tion solely  to  rivers  navigable  at  common  law,  saying:  "It 
is  true  Magna  Charta  speaks  generally  of  weirs,  but  the  key 
to  the  meaning  is  in  the  statute  of  25th  Edward  III,  St.  4, 
C.  4,  and  it  means  the  great  navigable  rivers."  And  in  sup- 
port of  this  view  all  the  statutes  of  England  bearing  upon 
the  subject  are  quoted  and  examined,  and  reference  is  also 
made  to  Callis  on  Sewers,  page  259.  In  regard  to  fish,  the 
court  said :  "Inasmuch  as  the  public  generally  have  a  right 
to  fish  in  navigable  rivers,  the  destruction  of  the  fry  by  means 
of  weirs  in  such  rivers  was  matter  of  public  concern,  and 
became  a  fit  subject  for  imperial  legislation ;  but  as  to  other 
rivers,  the  riparian  owners  alone  were  entitled  to  take  fish, — 
and  as  appears  in  Weld  v.  Hornby,  could  prevent  any  inter- 
ference with  the  general  rights  of  the  riparian  proprietors  by 
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action.  There  was  no  necessity,  in  the  case  of  such  rivers, 
for  statutory  protection.  The  idea  of  prohibiting  easements 
which  might  otherwise  be  lawfully  acquired,  and  thus  to  in- 
terfere with  the  private  rights  in  order  to  secure  to  the  public 
a  large  supply  of  an  article  of  food,  does  not  appear  to  have 
occurred  to  our  earlier  legislators.  *  *  *  It  seems  to  us 
clear,  such  an  easement  may  be  acquired  in  private  rivers  by 
grant  from  other  riparian  owners,  or  by  enjoyment,  or,  in 
short,  by  any  means  by  which  such  rights  may  be  consti- 
tuted." 

In  1870  the  same  question  came  before  the  Court  of  Com- 
mon Pleas  in  England,  in  the  case  of  Leconfield  v.  Lonsdale, 
5  L.  E.  C.  P.  657,  in  which  it  was  again  held  that  the  pro- 
visions of  Magna  Charta,  and  all  the  earlier  statutes  which 
prohibited  weirs,  applied  only  to  navigable  rivers.  The  case 
of  Rolle  v.  Whyte,  supra,  is  reviewed,  and  the  decision  there 
approved,  and  it  was  therein  declared  that  a  fishing  mill  dam 
in  a  river  not  navigable  at  common  law,  was  not  a  public 
nuisance ;  and  it  was  further  held  that  the  grant  of  an  ease- 
ment to  maintain  a  dam,  by  evidence  of  enjoyment,  consist- 
ent only  with  the  existence  of  such  a  grant,  and  where  the 
owner  of  the  dam  upon  such  stream  had  maintained  it  for 
more  than  twenty  years,  the  law  inferred  a  grant  "from  all 
proprietors  whose  interests  could  be  affected  by  the  dam, "  and 
hence  such  a  dam  was  lawfully  in  use.  That  court  was  urged 
to  disregard  the  ruling  in  Rolle  v.  Whyte,  and  rule  otherwise. 
The  language  of  Lord  Ellenborough,  in  Weld  v.  Hornby, 
was  pressed  upon  the  attention  of  the  court,  as  authority 
showing  that  such  a  dam  in  a  fresh  stream  was  a  public  nui- 
sance. The  whole  subject  was  fully  argued  and  considered 
with  great  care,  and  the  ruling  in  Rolle  v.  Whyte  fully  ap- 
proved and  affirmed.  That  case,  like  this,  was  a  proceeding 
under  a  statute  wherein  fish  commissioners  were  endowed 
with  statutory  powers  to  require  fishways  in  all  dams  where 
such  burden  could  lawfully  be  imposed,  and  the  question  was, 
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whether  this  dam  was  one  which  was  an  unlawful  dam,  and 
came  within  these  powers.  In  delivering  the  opinion  of  the 
court,  (in  which  all  the  judges  concur,)  Bovill,  Ch.  J.,  says : 
"The  first  question  which  arises  is,  whether  the  provisions  of 
Magna  Charta,  and  the  other  early  statutes  which  were  relied 
upon  as  prohibiting  weirs,  were  confined  to  navigable  rivers, 
and  that  point  was  elaborately  argued  before  us,  and  is  dis- 
cussed at  large  by  the  fishery  commissioners  in  their  judg- 
ment. We  have  carefully  considered  this  point,  and  concur 
in  the  opinion  expressed  by  the  Court  of  Queen's  Bench,  that 
these  statutes  relate  to  navigable  rivers  only,  and  for  the 
reasons  which  are  fully  stated  in  the  judgment  in  the  Court 
of  Queen's  Bench,  and  which  it  is  therefore  unnecessary  to 
repeat.  In  addition  to  the  passage  cited  from  Callis  on 
Sewers,  259,  which  the  Court  of  Queen's  Bench  considered 
of  great  weight,  there  is  the  higher  and  weightier  authority 
of  Lord  Coke  citing  a  passage  from  Glanville,  in  the  2d  In- 
stitute, to  show  that  the  enactment  of  Magna  Charta  applied 
only  to  public  rivers.  If  it  were  otherwise,  there  would  have 
been  a  prohibition  against  erecting  weirs  in  all  private  rivers, 
even  where  a  person  was  the  owner  of  the  entire  river  and 
of  the  land  on  both  banks,  which,  we  think,  could  not  have 
been  intended.  *  *  *  We  think  it  may  also  be  collected 
from  the  observations  of  Lord  Hale  in  his  treatise  De  Jure 
Maris,  that  his  view  of  the  early  statutes  was  the  same  as 
Lord  Coke  and  Callis  took  of  them.  *  *  *  The  weir  in 
this  case  was  in  a  part  of  the  river  above  the  flow  of  the  tide, 
and  where  it  was  not  navigable ;  and  we  are  of  opinion  that 
the  use  of  the  weir  is  not  shown  to  have  been  unlawful  by 
force  of  any  statute  at  the  time  of  the  passing  of  the  Salmon 
Fishery  act,  in  1861.  It  was  contended,  that  independently 
of  any  statute,  the  erecting  of  a  coop  of  the  present  descrip- 
tion, without  any  gap  or  opening  in  the  dam  to  allow  fish  to 
pass,  was  a  public  nuisance ;  but  we  see  no  ground  for  saying 
that  a  coop  which  is  not  in  a  public  navigable  river  can  be 
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treated  as  a  nuisance.  The  supposed  authorities  which  were 
cited  do  not  appear  to  us  to  make  out  any  such  proposition, 
and  the  passage  in  the  2d  Institute  involves  the  contrary. 
The  case  of  Weld  v.  Hornby,  which  was  relied  upon  on  this 
point,  did  not  raise  any  such  question.  It  was  an  action  for  a 
private  nuisance,  and  unquestionably  maintainable  in  respect 
of  the  plaintiff's  private  right  of  property,  which  was  injured 
by  the  act  of  the  defendant  in  making  his  weir  more  imper- 
vious to  fish,  and  so  preventing  them  from  arriving  at  the 
plaintiff's  fishery, — a  grievance  long  recognized  as  giving  a 
right  of  action,  independent  of  any  question  of  public  nui- 
sance. The  dictum  of  Ellenborough  must  be  read  as  assum- 
ing that  the  river  was  public,  and  the  marginal  note  to  the 
report  of  the  case  in  3  Smith,  244,  expressly  refers  to  it  as  a 
public  river.  *  *  *  The  dictum  was  unnecessary  to  the 
decision  of  the  case,  and  is  outweighed  by  the  authority  of 
Coke  and  Glanville.  At  the  same  time,  it  is  proper  to  observe 
that  the  opinion  thus  extrajudicially  thrown  out  has  led  to 
much  misapprehension,  which  even  the  judgment  of  the  Court 
of  Queen's  Bench  in  Rolle  v.  Whyte  does  not  appear  to  have 
quite  corrected.  The  passage  cited  from  Viner's  Abridgment, 
title  'Nuisance,'  3,  was  clearly  also  a  case  of  injury  to  a 
private  right.  *  *  *  A  grant  may  be  proved  either  by 
production  of  the  grant  itself,  or  by  evidence  of  enjoyment, 
consistent  only  with  the  existence  of  such  a  grant,  and  from 
which  it  may  be  presumed." 

That  the  provisions  of  Magna  Charta,  and  the  statutes  of 
Edward  III,  relate  solely  to  weirs  in  tide  waters,  is  therefore 
established,  not  only  by  the  logic  of  the  matter,  but  by  the 
authority  of  Callis,  Coke  and  Fleming,  Tanfield,  Thomson 
and  Wood.  When  we  add  to  these  authorities  these  two  de- 
cisions, (one  in  the  Queen's  Bench  and  one  in  the  Common 
Pleas,)  in  which  the  words  of  Lord  Ellenborough  are  ex- 
plained, it  seems  to  me  the  position  is  well  sustained. 
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Eeliance  is  also  placed  upon  the  language  of  Parsons, 
Ch.  J.,  in  the  case  of  Stoughton  v.  Baker,  4  Mass.  522.  This 
authority  clearly  can  have  no  application  here.  The  law  of 
Illinois  on  this  subject  is  the  common  law  of  England.  In 
Massachusetts,  at  a  very  early  day,  and  before  the  rights  of 
private  property  had  accrued,  this  common  law  was  so  mod- 
ified as  to  give  the  public  rights  in  fisheries  in  fresh  waters, 
which  did  not  exist  at  common  law.  Some  of  these  modifi- 
cations were  made  by  ancient  ordinances,  still  extant.  Others 
are  evidenced  by  usages  from  time  out  of  mind,  recognized 
by  the  decisions  of  their  courts.  The  principle  upon  which 
Stoughton  v.  Baker  was  decided,  is  founded  expressly  on  early 
local  law,  and  is  at  variance  with  the  common  law.  By  the 
law  of  Massachusetts,  on  tide  waters  the  land  of  the  adjoin- 
ing proprietor  extends  to  low  tide,  instead  of  being  limited  to 
high  tide,  as  at  common  law,  and  the  public  not  only  had 
right  to  fish  in  such  waters  as  at  common  law  were  navigable, 
but  had  right  to  pass  over  the  land  of  the  riparian  owner  for 
that  purpose,  not  treading  down  his  corn.  So  the  right  to 
take  fish  in  fresh  rivers  and  ponds  in  that  State,  is  held  to 
be  a  common  right  in  the  public,  so  long  as  the  fishing  right 
of  the  owner  was  not  injuriously  affected.  This  latter  is  very 
distinctly  shown  in  that  very  case,  where  Parsons,  Ch.  J., 
speaks  of  such  fishing  "as  free  fishery,"  and  as  common  to 
"all  the  people."  It  is  declared  that  by  these  ancient  usages 
the  rights  of  the  owners  of  even  ancient  mills  are  subject  to  an 
implied  limitation  that  a  reasonably  sufficient  fishway  shall 
be  provided  for  the  passage  of  fish,  and  that  such  limitation 
may  be  waived  by  a  grant  from  the  government.  Now,  it  is 
plain  that  in  Massachusetts  the  right  of  the  riparian  owner 
to  take  fish  was,  as  in  this  State,  absolutely  exclusive.  He 
might  demand  of  the  owner  of  the  offending  dam  a  reasonable 
fishway,  and  the  State  would  have  no  power  to  waive  this 
right  for  him.  It  logically  follows,  in  that  State,  from  the 
position  that  the  public  have  these  rights  unknown  to  the 
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common  law,  that  an  obstruction  to  the  passage  of  fish  in  a 
fresh  river  in  that  State,  in  so  far  as  it  affected  this  common 
right,  was  a  public  nuisance. 

Again,  in  Commonwealth  v.  Chopin,  5  Pick.  199,  (which  was 
an  indictment  at  common  law,  charging  the  obstructing  the 
free  passage  of  fish  in  a  fresh  river  in  Massachusetts  by 
means  of  a  dam,  and  thereby  committing  a  public  nuisance,) 
the  indictment  did  not  say  "contrary  to  the  statute,"  or  by 
any  other  words  rely  upon  any  statute.  It  was  there  held 
that  at  common  law  this  was  not  a  public  nuisance,  and  that 
indictment  was  accordingly  quashed.  It  is  said  in  the  opinion 
that  "the  common  law  had  been  essentially  altered"  in  that 
State,  by  early  legislative  action  as  to  the  rights  of  the  citi- 
zens of  that  commonwealth,  and  as  to  penalties  for  violating 
public  rights  founded  upon  the  ancient  usages  of  the  colony ; 
but  these  penalties  must  be  enforced  under  the  statute,  and 
not  by  indictment  for  a  public  nuisance  at  common  law.  The 
case  of  Vinton  v.  Welsh,  9  Pick.  87,  shows  the  same  line  of 
thought.  The  report  shows,  that  by  a  statute  of  Massachu- 
setts the  right  of  fishing  in  any  river  of  that  State,  within  the 
bounds  of  any  town,  was  granted  to  the  inhabitants  of  the 
town  through  which  the  stream  passed.  It  was  insisted  that 
fisheries  in  fresh  rivers  belonged  to  the  owners  of  the  adjoin- 
ing banks,  and  hence  the  legislature  had  no  constitutional 
power  to  divest  them  of  this  right  and  vest  the  franchise  in 
the  inhabitants  of  the  town.  Parsons,  Ch.  J.,  delivering  the 
opinion  of  the  court,  said :  "  Upon  principles  of  the  English 
common  law  the  argument  is  well  founded,  but  the  constant 
course  of  legislation  upon  this  subject,  from  the  first  settle- 
ment of  the  country,  has  qualified  this  right  so  far  as  to  sub- 
ject the  same  to  the  control  of  the  legislature,  in  the  manner 
and  to  the  extent  it  has  been  immemorially  exercised. "  The 
constitution  of  Massachusetts  was  not  like  ours  in  that  regard. 
It  must  be  plain  that  the  decisions  of  Massachusetts  as  to 
law  which  their  courts  declare  to  be  local,  can  be  no  guide  to 
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us,  who  are  governed  by  the  common  law,  and  especially  as 
the  Massachusetts  courts  expressly  declare  that  by  the  English 
common  law  the  rule  is  otherwise. 

Without  following  this  law  of  decisions  further,  it  is  suf- 
ficient to  say  that  in  Maine,  and  some  of  the  later  New 
England  States,  their  laws  were  derived  from  Massachusetts, 
and  the  common  law  in  this  regard  was  never  in  force  there, 
and  that  the  Delaware  and  Susquehanna,  and  other  large 
rivers,  were  treated  as  navigable  rivers  for  all  purposes, — 
hence  the  law  in  this  regard,  of  such  States,  is  not  the  law 
of  Illinois. 

I  have  found  no  case  decided  upon  common  law  principles, 
wherein  the  view  I  present  is  not  sustained.  The  People  v. 
Piatt,  17  Johns.  195,  sustains  my  view.  Piatt  had  the  title 
to  a  tract  of  land  on  the  shore  of  lake  Champlain,  through 
which  ran  the  Saranac  river.  At  a  point  some  seven  miles 
above  the  mouth  of  the  river,  and  on  the  land  of  Piatt,  was  a 
natural  fall  in  the  river,  so  high  and  so  abrupt  that  salmon 
could  not  pass,  and  never  had  passed,  above  this  fall.  In 
1786,  Piatt  erected  a  dam  on  his  land,  and  across  the  Saranac 
river,  near  its  mouth,  which  prevented  salmon  from  passing 
into  that  stream.  In  1801  a  statute  was  passed  in  New  York 
requiring  the  owners  of  all  dams  to  alter  the  same  so  as  to  ad- 
mit the  passage  of  salmon  into  the  waters  above.  Piatt  failed 
to  alter  his  dam,  and  this  was  a  criminal  prosecution  against 
him  under  that  statute.  It  was  there  held,  that  having  the 
title  to  the  land  on  each  side  of  the  river,  from  its  mouth 
to  a  point  above  which  salmon  never  did  go,  he  thereby,  on 
principles  of  common  law,  acquired  the  exclusive  right  to  take 
and  kill  salmon  in  that  river,  and  that  neither  the  public  nor 
any  one  else  had  any  right  in  the  fishery  in  that  river,  and 
that  the  act  in  question,  as  against  Piatt,  was  inoperative 
and  unconstitutional.  The  case  of  Stoughton  v.  Baker  was 
relied  upon  by  the  prosecution,  but  it  was  properly  disre- 
garded, Spencer,  Ch.  J.,  saying:  "The  opinion  in  that  case 
40—111  III. 
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is  founded  on  the  ancient  and  long  continued  usage  of  the 
general  court  of  Massachusetts,  and  it  is  perfectly  clear  that 
the  court  proceeded  on  local  usages  and  customs,  and  not 
upon  the  general  and  received  doctrines  of  the  common  law. " 
The  case  of  Woolever  v.  Stewart,  36  Ohio  St.  146,  is  directly 
in  point,  and  sustains  the  view  I  present.  That  was  an  action 
brought  against  the  owner  of  a  mill  dam  of  fifty  years'  stand- 
ing, for  his  failure  to  comply  with  a  statute  of  1871,  requiring 
him  to  pay  the  expense  incurred  by  certain  fish  commission- 
ers in  constructing  a  fishway  to  enable  fish -to  pass  his  dam. 
The  Supreme  Court  of  Ohio  held  that  by  prescription  de- 
fendant had  acquired  a  vested  right,  as  against  other  riparian 
owners,  to  maintain  his  dam  in  its  then  condition,  and  that  the 
right  thus  acquired  could  neither  be  destroyed  nor  impaired 
by  mere  legislation, —  that  whatever  was  the  "obligation" 
resting  upon  such  owner  to  keep  a  way  open  for  the  passage 
of  fish  to  the  waters  above,  it  was  for  the  benefit  of  the  upper 
owners,  and  for  them  only,  and  if  they  suffered  an  adverse 
use  to  ripen  into  an  adverse  right,  the  right  thus  acquired 
was  property,  and  could  not  be  taken  without  compensation. 

It  seems  unnecessary  to  refer  to  further  authority,  for  I 
find  none  to  the  contrary  which  profess  to  rest  on  the  com- 
mon law  of  England. 

It  seems  to  be  thought,  however,  that  the  act  of  the  legis- 
lature, passed  in  1840,  declaring  Fox  river  to  be  a  "navigable 
stream,"  and  that  the  same  shall  "be  deemed  and  held  to  be 
a  public  highway, "  has  some  influence  upon  the  question  now 
being  considered.  I  have  been  unable  to  find  any  adjudica- 
tion, and  I  have  been  referred  to  none,  defining  the  precise 
legal  effect  produced  by  the  passage  of  a  statute  declaring  a 
river  to  be  navigable,  which,  in  point  of  fact,  is  incapable  of 
advantageous  use  for  any. purpose  of  navigation.  In  Braxton 
v.  Bressler,  46  111.  490,  Justice  Thornton,  speaking  in  relation 
to  a  river  which  was  in  fact  capable  of  advantageous  use  for 
some  purposes  of  navigation,  and  in  relation  to  a  statute  say- 
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ing  that  such  rivers  "shall  be  deemed  to  be  and  remain  public 
highways,"  said  for  this  court,  on  page  491 :  "The  intention 
was  that  the  river,  navigable  in  fact,  should  be  subject  to  the 
public  easement;  that  the  public  should  enjoy  its  free  and 
uninterrupted  navigation,  unobstructed  by  dams,  bridges  or 
other  structures  which  might  materially  impede  its  commerce. 
*  *  *  This  the  public  could  possess  without  interference 
with  the  riparian  owner,  and  the  latter  could  have  his  right 
to  the  bed  of  the  stream  without  any  interference  with  the 
jus  publicum. " 

When  it  is  considered  that  our  constitution,  from  the  first 
organization  of  the  State,  has  provided  that  private  property 
shall  not  be  taken  for  public  use  without  compensation,  it  is 
difficult  to  conceive  that  the  passage  of  such  a  statute  as  that 
of  1840,  can,  by  its  mere  force  as  a  fiat,  deprive  any  one  of 
any  private  right  of  property  which  he  enjoyed,  at  the  time  of 
its  passage,  in  the  bed  of  a  stream  which  was  in  fact  incapable 
of  any  kind  of  useful  navigation.  The  land  on  Fox  river,  at 
the  time  of  the  passage  of  this  act,  was  the  property  of  the 
United  States.  In  some  sense  this  land  was  public  land, 
because  it  belonged  to  the  United  States ;  but  the  interest  of 
the  United  States  in  this  land  was  that  of  proprietor,  simply. 
The  right  of  property  of  the  United  States  in  this  land  was  the 
same,  precisely,  as  the  property  right  of  any  other  land  holder. 
It  can  hardly  be  that  this  statute  of  the  State  of  Illinois, 
passed  at  that  time,  in  view  of  that  provision  of  our  constitu- 
tion, could  have  the  effect  of  depriving  the  United  States  of 
any  lawful  right  vested  in  that  corporation  as  a  proprietor  of 
the  land;  and  when,  in  1842,  the  remote  grantor  of  Parker, 
the  plaintiff  in  error,  acquired  the  fee  simple  title  to  this  land 
from  the  United  States,  he  acquired  all  the  rights  which  were 
before  that  time  vested  in  the  United  States  as  a  land  holder. 
And  st)  the  proprietors  of  the  land  on  the  banks  of  Fox  river, 
above  and  below,  who  purchased  the  same  from  the  United 
States,  acquired  all  the  property  rights  of  the  United  States  in 
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these  lands, — a  fee  simple  title,  and  all  the  private  rights  that 
that  implies,  and  among  them  the  exclusive  right  of  taking 
fish  in  the  river,  upon  the  land  so  purchased.  If  there  were 
any  places  in  Fox  river  capable  of  application  in  any  useful 
navigation,  the  public,  by  the  common  law,  had  a  right  of  way 
over  such  parts  of  the  river.  This  statute,  in  my  judgment, 
merely  declared  the  common  law  in  that  regard.  Until  there 
shall  arise  some  need  of  use  of  this  stream  for  navigation,  the 
act  can  have  no  effect.  The  act  seems  merely  declaratory  of 
this  common  law  doctrine.  Viewed  in  the -light  of  the  facts 
as  they  existed  in  1840,  it  seems  impossible  that  the  object 
of  this  act  could  have  been  more  than  here  suggested.  Its 
only  purpose  was  to  declare  that  if  any  part  of  Fox  river 
should  be  found  capable  of  useful  navigation,  the  right  of  way 
for  the  public  for  such  purposes  should  be  preserved.  At  that 
time  the  State  had  erected  and  was  maintaining  a  stone  dam 
across  Fox  river,  at  Dayton,  a  short  distance  above  the  mouth 
of  the  river,  from  which  water  was  to  be  drawn  for  a  feeder 
to  the  canal.  That  dam  completely  obstructed  the  passage 
of  fish,  as  well  as  boats,  if  any  had  attempted  to  pass.  There 
was  also,  besides  the  clam  in  question  in  the  case  at  bar,  a 
dam  at  Milford,  another  at  Bristol,  another  at  Montgomery, 
another  at  Aurora,  another  at  Batavia,  another  at  Geneva, 
another  at  St.  Charles,  another  at  Elgin,  and,  I  think,  another 
at  Dundee.  All  and  each  of  these  dams  obstructed  the  pas- 
sage of  fish,  and  would  have  obstructed  navigation  if  there 
had  been  any.  It  surely  was  not  intended  to  declare  each  and 
all  of  these  mill  dams  to  be  public  nuisances,  and  subject  the 
owners  thereof  to  indictment  if  they  continued  to  maintain 
the  same.  Besides  all  this,  it  is  not  shown  that  this  dam 
ever  did  obstruct  navigation.  There  never  was  any  naviga- 
tion at  this  point  to  be  obstructed,  and  the  mere  fact  that 
it  has  always  obstructed  the  passage,  does  not  show  that 
navigation  has  not  always  been  provided  for.  A  dam  with  a 
lock  for  boats  would  be  no  obstruction  to  navigation,  and  yet 
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would  prevent  the  passage  of  fish.  Be  this  as  it  may,  all 
that  is  claimed  of  this  act  is,  that  it  placed  this  river  on  the 
same  footing,  in  point  of  law,  as  that  of  a  fresh  river  sus- 
ceptible of  useful  navigation.  What  then  ?  Such  a  statute 
does  not  affect  this  question.  Plaintiff  in  error  is  not  ar- 
raigned for  an  obstruction  to  navigation,  but  for  an  obstruc- 
tion to  fish.  Can  he  be  punished  for  not  building  a  fishway, 
for  the  reason  that  he  obstructed  navigation  ?  It  is  expressly 
declared  in  Hooker  v.  Cummings,  supra,  as  to  a  fresh  river 
susceptible  of  useful  navigation,  that  the  private  rights  of 
owners  were  thereby  in  no  other  wise  affected  than  by  the 
river  being  subject  to  public  use  as  a  highway,  and  that  such 
rivers  do  "not  so  far  belong  to  the  public  as  to  divest  riparian 
owners  of  their  exclusive  right  of  fishery  therein."  Whether 
this  river  is  to  be  regarded  as  thus  navigable,  does  not  affect 
the  question. 

Again,  the  record  does  not  show  that  plaintiff  in  error 
obstructed  navigation.  There  may  be  a  lock  in  that  dam 
which  promotes,  and  does  not  obstruct,  navigation.  I  doubt 
not,  the  truth  is,  this  very  dam  makes  a  part  of  "the  river  sus- 
ceptible of  some  kind  of  navigation,  where  before  no  part  was. 
By  the  invitation  of  the  owner,  (the  United  States,)  through 
the  preemption  laws,  the  builder  of  this  dam  had  lawfully 
entered  and  was  in  the  lawful  possession  of  this  river  before 
the  legislature  of  Illinois  declared  that  Fox  river  should  be 
deemed  a  highway  and  a  navigable  stream.  Had  an  indict- 
ment been  found  against  this  remote  grantor  of  the  plaintiff 
in  error,  in  1841,  after  the  passage  of  this  act,  and  before  he 
had  purchased  the  land  from  the  United  States,  charging  him 
as  guilty  of  a  public  nuisance  in  obstructing  the  free  passage 
of  fish,  it  surely  would  not  have  been  entertained  for  a  mo- 
ment by  any  court  in  this  State.  After  he  had  purchased 
the  land,  in  1842,  and  after  the  legislature  had,  in  1857, 
passed  the  statute  authorizing  him  to  build  that  dam  higher, 
or  to  take  it  down  and  build  a  new  one  higher,  (and  this  with- 
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out  any  provision  as  to  the  obstruction  of  fish,)  had  such  an 
indictment  been  presented  it  would  have  seemed  still  more 
preposterous.  No  court  in  this  State,  high  or  low,  would 
have  hesitated  for  a  moment  in  adjudging  that  the  dam  was 
lawfully  placed  there,  and  lawfully  maintained  there. 

It  seems  to  me  there  is  no  ground  on  which  this  obstruction 
can  properly  be  pronounced  a  public  nuisance.  If  not,  was 
it  in  any  other  way  unlawful  when  the  act  of  1879  came  into 
force  ?  Every  right  in  land,  or  incident  to  the  ownership  of 
land,  which  may  be  lost  by  grant  from  the  owner,  or  acquired 
by  another  through  such  grant,  may  also  be  lost  or  acquired 
by  any  facts  from  which  the  law  will  imply  such  a  grant.  The 
right  to  obstruct  the  passage  of  fish  up  or  down  a  stream,  as 
against  the  private  right  of  a  riparian  proprietor,  like  the 
right  to  overflow  the  land  of  another  by  a  dam  in  a  stream, 
may  be  acquired  by  continued  exercise  of  that  right,  un- 
questioned, for  a  term  of  years,  which,  under  our  Statute 
of  Limitations,  would  ripen  an  adverse  possession  into  a  bar 
to  entry  by  the  holder  of  the  paramount  title.  (Angell  on 
Water-courses,  sees.  208,  209  ;  Tracy  v.  Atherton,  36  Vt.  510 ; 
Leconfield  v.  Lonsdale,  5  L.  K.  C.  P.  657.)  By  the  statute  of 
this  State  that  time  is  fixed  at  twenty  years.  It  follows,  that 
plaintiff  in  error,  and  those  under  whom  he  holds,  having 
maintained  the  dam  in  question  in  its  present  condition  con- 
tinuously for  more  than  twenty  years,  without  question  or 
objection,  plaintiff  in  error  had  thereby  acquired,  before  the 
act  of  1879,  as  against  all  riparian  proprietors,  above  and 
below,  the  right  to  obstruct  the  free  passage  of  fish  at  that 
dam,  as  effectually  as  if  the  same  had  been  released  to 
plaintiff  in  error  by  grant  from  each  and  every  one  of  them. 
He  owes  to  them  no  duty  in  this  regard.  The  case  of  Lecon- 
field v.  Lonsdale,  supra,  fully  sustains  this  position. 

The  maintenance  of  this  dam,  then,  neither  violated  private 
right  nor  public  right.  The  public,  as  such,  never  had  any 
right  in  these  fisheries,  and  the  riparian  proprietors  have 
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parted  with  theirs,  to  the  extent  of  subjecting  their  property 
to  the  easement  acquired  by  plaintiff  in  error,  long  before  the 
passage  of  the  statute.  There  was  therefore  no  subject  mat- 
ter to  which  the  mere  police  power  could  extend.  Plaintiff  in 
error,  in  this  regard,  owed  no  duty  to  the  public,  or  to  any 
private  citizens.  He  was  not  doing  any  act  in  violation  of 
any  one's  rights,  public  or  private. 

Plaintiff  in  error,  then,  at  the  passage  of  the  act  of  1879, 
had  the  full,  absolute  and  unconditional  right  to  maintain 
this  dam  in  its  then  condition.  This  right  was  private  prop- 
erty. That  right  could  not  be  lawfully  taken  from  him,  or 
damaged,  even  to  accomplish  a  public  benefit,  without  com- 
pensation. To  compel  him,  as  a  condition  of  enjoying  this 
right,  to  expend  $600  of  his  own  money  to  construct  a  fish- 
way,  will  be  to  damage  that  right, — hence,  as  against  plaintiff 
in  error,  in  this  regard  that  statute  was  inoperative  and  un- 
constitutional. In  the  words  of  Cooley,  it  takes  from  him 
that  which  he  had,  and  gives  to  the  riparian  proprietors, 
above  and  below,  that  which  they  had  not. 


Nichols,  Shepard  &  Co. 

v. 

Joseph  Spremont,  Jr. 

Filed  at  Ottawa  November  17,  1884. 

1.  Homestead — sale  on  execution — setting  off  the  homestead.  "Where 
premises  are  subject  to  the  right  of  homestead  they  can  not  be  sold  under  an 
execution,  so  as  to  confer  upon  the  purchaser  a  title  which  will  be  availing 
in  a  court  of  law,  unless  the  sheriff  or  other  officer  holding  the  execution  first 
sets  off  the  homestead,  as  required  by  the  statute. 

2.  Same— judgment  lien  thereon — rights  of  purchaser  from  householder. 
Judgments  against  a  householder  and  head  of  a  family  residing  upon  prem- 
ises as  a  homestead,  to  the  extent  of  the  homestead  therein,  are  no  lien,  either 
at  law  or  in  equity;   and  this  homestead  interest  will  pass  by  the  deed  of  the 
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householder,  properly  releasing  the  same,  unaffected  by  such  judgments. 
A  sale  of  the  whole  estate  in  the  premises,  on  execution,  after  such  convey- 
ance, will  pass  no  title,  at  law,  to  the  purchaser. 

3.  Pukchasee — subject  to  incumbrance — liability  to  pay.  A  convey- 
ance of  land  to  a  purchaser  subject  to  certain  enumerated  incumbrances, 
imposes  no  obligation  on  him  to  pay  them. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county ; 
the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

Mr.  Thomas  P.  Bonfield,  for  the  plaintiffs  in  error. 

Mr.  Stephen  E.  Moore,  for  the  defendant  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  writ  of  error  to  review  a  judgment  of  the  circuit 
court  of  Kankakee  county,  rendered  in  an  action  of  eject- 
ment wherein  Nichols,  Shepard  &  Co.  were  plaintiffs,  and 
Joseph  Spremont,  Jr.,  was  defendant.  The  defendant  was 
successful  in  the  court  below,  and  the  plaintiffs  bring  the  case 
here  for  review. 

There  is  no  controversy  about  the  facts,  and  we  perceive  no 
difficulty  in  the  legal  questions  involved.  Both  parties  claim 
the  land  in  dispute  through  a  common  source  of  title, — 
namely,  Narcisse  Thyfault, — against  whom  plaintiffs,  in  the 
month  of  April,  1S77,  recovered  a  judgment  in  the  Kankakee 
circuit  court,  for  the  sum  of  $101.75,  and  costs.  At  the  elate 
of  this  judgment  the  defendant  was  the  owner  in  fee  of  the 
land  in  controversy,  and  occupied  the  same  as  a  homestead, 
the  premises  being  of  the  value  of  about  $2000.  On  the 
24th  of  April,  and  while  this  judgment  was  in  full  force  and 
effect,  Thyfault,  for  a  valuable  consideration,  conveyed  the 
premises,  with  release  of  homestead,  to  Charles  Chinquy,  the 
landlord  of  the  defendant.  Chinquy's  deed  sets  forth  that  it 
is  made  "subject  to  a  trust  deed  to  Daniel  Pearson,  dated 
July  15,  1S77,  for  $2000;  also,  subject  to  five  different  judg- 
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ments,  amounting  to  the  sum  of  $700.93,  now  bearing  inter- 
est, as  lien  in  the  recorder's  office  of  said  county  and  State." 
It  is  evident  the  aggregate  amount  of  the  judgments  referred 
to  in  this  recital  was,  by  inadvertence,  omitted,  as  it  other- 
wise appears  plaintiffs'  judgment  was  among  those  referred 
to.  The  premises  in  question  were  sold  by  the  sheriff  of  the 
county  under  an  alias  execution  issued  on  plaintiffs'  judg- 
ment, bearing  date  May  14,  1870,  without  setting  off  or  in 
any  manner  assigning  the  homestead. 

The  rule  is  well  settled  in  this  State,  where  premises  are 
subject  to  the  right  of  homestead  they  can  not  be  sold  under 
an  execution,  so  as  to  confer  upon  the  purchaser  a  title  which 
will  be  available  in  a  court  of  law,  as  is  the  case  here,  unless 
the  sheriff  or  other  officer  holding  the  execution  first  sets  off 
the  homestead,  as  required  by  the  statute.  Hubbell  v.  Canady, 
5S  111.  425. 

It  is  supposed,  however,  the  fact  that  the  conveyance  from 
Thy  fault  to  Chinquy  was  made  subject  to  plaintiffs'  judgment, 
would  require  a  change  of  the  rule  in  this  respect.  We  fail 
to  perceive  the  force  of  this  suggestion.  The  conveyance  of 
the  premises  subject  to  that  and  other  incumbrances,  did  not 
impose  the  slightest  obligation  on  Chinquy  to  pay  them,  or 
either  of  them.  He  was  left  entirely  free  to  pay  or  not  pay 
them,  just  as  in  his  judgment  his  interest  required.  To  the 
extent  of  the  homestead  in  these  premises  none  of  these 
judgments  were  a  lien,  either  at  law  or  in  equity,  and  conse- 
quently this  interest,  by  reason  of  the  homestead  having  been 
waived  in  Thyfault's  deed  to  Chinquy,  passed  to  the  latter 
unaffected  by  these  judgments,  and  it  was  therefore  the  duty 
of  the  sheriff  to  have  set  it  off  to  him  before  making  the  sale, 
and  not  having  done  so,  the  sheriff's  deed  conferred  no  title 
which  a  court  of  law  will  recognize,  whatever  his  rights  may 
be  in  a  court  of  equity. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Henry  F.  Eames  et  al. 

v. 
Isaac  N.  Hardin  et  al. 

Filed  at  Springfield  September  27,  1884. 

1.  Mortgage — of  a  deed  absolute  in  form — whether  a  purchase  and  a 
sale,  or  a  loan— degree  of  proof  required.  To  establish  a  deed  absolute 
in  form  a  mortgage,  the  proof  must  be  clear  and  convincing.  It  may  be 
shown  by  verbal  testimony,  but  it  must  be  entirely  satisfactory,  if  not  con- 
clusive. 

2.  Certain  lots  of  a  part  owner  having  been  sold  at  a  judicial  sale  more 
than  twelve  months,  he  employed  another  to  obtain  the  certificates  of  purchase 
and  acquire  the  title,  under  an  agreement  on  his  part  to  purchase  the  same 
at  an  advance  of  $2000  on  the  sum  required  to  be  paid,  besides  the  legal  rate 
of  interest,  to  enable  him  to  perform  a  contract  of  sale  to  another.  He  also 
conveyed  other  land  to  the  purchaser  as  a  security  for  his  performance  of 
the  contract  to  re-purchase  the  lots.  It  was  held,  that  the  advances  made  to 
acquire  the  title  to  the  lots  were  not  a  loan,  and  the  title  so  acquired  was  not 
in  the  nature  of  a  mortgage,  and  that  there  was  no  usury  in  the  transaction. 

3.  One  person  may  purchase  land  of  another  under  an  agreement  to  sell 
it  back  to  the  latter  on  a  stipulated  price  in  advance  of  its  cost,  and  such  a 
purchase  and  re-sale  will  be  sustained  when  it  is  made  in  good  faith,  and  is 
not  resorted  to  to  evade  the  usury  laws,  and  the  transaction  is  not  tainted 
with  fraud.  And  the  conveyance  of  other  property  as  a  security  for  the  re- 
purchase, at  the  contract  price,  will  not  render  the  transaction  a  loan  and 
mortgage.  A  party  purchasing  property  for  another  may  take  additional  secu- 
rity to  protect  himself  against  loss. 

4.  Usury— profit  on  purchase  of  land  for  another.  Where  one  party 
in  good  faith  purchases  property  for  another,  to  be  conveyed  to  the  latter 
on  an  advance  of  the  price  it  cost,  there  can  be  no  question  of  usury,  and 
the  title  so  acquired  can  not  be  held  as  a  security  for  a  loan.  The  profit  on 
the  purchase  in  such  case  is  not  usury.  Nor  will  the  taking  of  security  for  the 
performance  of  the  contract  to  purchase,  render  the  transaction  a  loan  to  the 
person  agreeing  to  purchase. 

5.  Trust — as  to  title  to  land  procured  at  the  instance  of  another,  and 
for  his  benefit.  A  prior  owner  of  lots  sold  at  judicial  sale  made  an  agree- 
ment with  A  that  the  latter  should  obtain  the  certificates  of  purchase,  and 
thus  acquire  the  legal  title.  The  holder  of  the  certificates  of  purchase  of 
■part  of  the  lots  refused  to  sell  them,  and  the  former  owner  procured  the 
money  from  B  to  redeem  them,  and  confessed  judgment  in  favor  of  A,  under 
which  their  redemption  was  made  with  the  money  so  advanced  by  B.     It  was 
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held,  that  A  held  the  title  to  the  latter  lots  as  trustee,  and  that  the  former 
owner,  at  whose  instance  the  redemption  was  made,  could  not  afterward 
make  an  agreement  with  A  pledging  such  lots  for  the  payment  of  the  taxes 
on  the  other  lots,  to  the  prejudice  of  B. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

This  was  a  suit  in  chancery  instituted  by  Isaac  N.  Hardin 
and  others,  against  Henry  F.  Eames  and  Jesse  Spaulding, 
to  redeem  certain  premises  under  a  transaction  claimed  to  be 
a  loan  and  mortgage. 

Messrs.  McCagg  &  Culver,  for  the  appellants : 
The  contract  between  appellants  and  Hardin  did  not  con- 
stitute a  mortgage,  nor  was  it  usurious.  Tyler  on  Usury,  92  ; 
Cram  v.  Hendricks,  7  Wend.  569  ;  Rapleye  v.  Anderson,  4c  Hill, 
472 ;  Lloyd  v.  Scott,  4  Pet.  205 ;  Moore  v.  Rowland,  4  Denio, 
264;  Thurston  v.  Cornell,  38  N.  Y.  281  ;  Smith  v.  Marvin,  27 
id.  137;  Condit  v.  Baldwin,  21  id.  219;  Bank  of  the  United 
States  v.  Waggener,  9  Pet.  399 ;  Hanimet  v.  Yea,  1  Bos.  &  Pul. 
144;  Hogg  v.  Paiffner,  1  Black,  115;  Brooks  v.  Avery,  4  N.  Y. 
225 ;  Jones  v.  Berryhill,  25  Iowa,  295 ;  Ketcham  v.  Barber, 
4  Hill,  224;  Kitchel  v.  Schenck,  29  id.  515;  De  Forest  v. 
Strong,  8  Conn.  513  ;  Beckwith  v.  Windsor  Manf.  Co.  14  id. 
594 ;  Abbott  on  Trial  Evidence,  794 ;  Murray  v.  Harding, 
2  W.  Blacks.  859 ;  S.  C.  3  Wils.  390 ;  Arnold  v.  Gifford,  62 
111.  249. 

The  sale  of  the  seven  lots  to  Trumbo  was  authorized  by 
Hardin,  and  he  should  have  been  held  concluded  by  it.  His 
consent,  once  given,  operated  as  an  estoppel.  Carpenter  v. 
Falter,  4  Bradw.  45 ;  Bigelow  on  Estoppel,  590,  600 ;  Cairn- 
cross  v.  Lorimer,  7  Jurist,  (N.  S.)  149 ;  3  Macy,  H.  L.  Cases, 
829  ;  Cornisli  v.  Abington,  4  H.  &  N.  549  ;  Smith  v.  Newton, 
38   111.   235 ;   Cochran  v.  Harrow,   22  id.   345 ;    International 
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Bank  v.  Boiven,  80  id.  541 ;  K'uuiear  v.  Mackey,  S5  id.  96 ; 
Freeman  v.  Cooke,  12  Jurist,  777. 

There  was  no  revocation  of  Hardin's  consent.  Story  on 
Bailments,  sec.  208;  Salte  v.  Field,  5  T.  E.  211;  Bowerbank 
v.  Morris,  Wall.  118  a;   16  Viner's  Abridg.  4,  part  7. 

It  was  error  to  decree  that  lots  11,  12  and  13  be  conveyed 
to  Hardin.  In  this  respect  the  decree  neither  comported  with 
the  facts,  nor  did  it  conform  to  the  prayer  of  the  bill.  Ward 
v.  Enders,  29  111.  519;  Hall  v.  Towne,  45  id.  493;  Dodge  v. 
Wright,  48  id.  382. 

Messrs.  Dent,  Black  &  Cratty  Bros.,  for  the  appellees : 

The  transaction  between  Hardin  and  appellants  was  in 
reality  but  a  mortgage.  Reigard  v.  McNlell,  38  111.  400  ;  Han- 
ford  v.  Blessing,  60  id.  352:  Price  v.  Karnes,  59  id.  276; 
Ewart  v.  Walling,  42  id.  453 ;  Wynkoop  v.  Cowing,  21  id. 
570;  Klock  v.  Walter,  70  id.  416;  Strong  v.  Shea,  83  id.  575; 
Dennis  v.  McCagg,  32  id.  439;  Smith  v.  Cf enter,  71  id.  185; 
Sutphen  v.  CusJtman,  35  id.  136;  Davis  v.  Hopkins,  15  id. 
519;  Bartling  v.  Brasnhn,  102  id.  441;  Russell  v.  Southard, 
12  How.  139. 

The  transaction  being  a  loan  and  mortgage,  was,  as  to 
the  sum  of  $2000,  usurious.  Delano  v.  Rood,  1  Gilm.  690  ; 
Heytle  v.  Logan,  1  A.  K.  Marsh.  529;  Davis  v.  Hopkins,  15 
111.  519  ;  Payne  v.  Newcomb,  100  id.  611 ;  Tyler  on  Usury,  102. 

The  sale  of  the  property  not  under  a  decree  or  by  consent, 
was  unauthorized.  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  101,  and 
cases  cited. 

Upon  such  a  wrongful  and  unauthorized  sale,  the  mort- 
gagees, acting  in  violation  of  the  established  duties  of  the 
trust  relation  in  which  they  stand  to  the  mortgagor,  must 
account  for  the  full  value  of  the  property  so  sold,  regardless 
of  the  price  obtained.  Waite  v.  Dennison,  51  111.  319  ;  Hill  on 
Trustees,  *522;  Perry  on  Trusts,  sec.  847,  and  cases  cited; 
Freeman  v.  Cook,  6  Ired.  Eq.  373 ;  Ames  v.  Downing,  1  Bradf. 
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Sur.  321  ;  Dennis  v.  McCagrj,  32  111.  429;  Johnson  v.  Lewis, 
2  Strob.  Eg.  157;  Moore  v.  Titman,  44  111.  867;  Norman  v. 
Cunningham,  5  Gratt.  64;  Mansell  v.  Mansell,  2  P.  Wins.  678. 
If  the  situation  of  the  title  to  this  property  was  such  that 
appellants  could  dispose  of  it  at  pleasure,  in  disregard  of  their 
contract  with  Mr.  Hardin,  such  disposition  would  amount  to 
an  appropriation  of  the  property  by  them,  which  would  operate 
in  law  as  a  satisfaction  of  the  mortgage  debt,  at  least  to  the 
full  value  of  the  property  so  taken  and  disposed  of.  Perry 
v.  Barker,  8  Ves.  527a;  S.  C.  13  id.  198;  Burpee  v.  Parker, 
24  Vt.  567;  Sutphen  v.  Cushman,  35  111.  197. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

.  The  decision  of  this  case  may  be  turned  alone  on  the  ques- 
tion whether  this  was  a  purchase  by  appellants  of  the  seven 
lots,  and  a  sale  thereof  to  Hardin,  or  was  the  money  advanced 
to  Hardin  as  a  loan,  and  the  purchase  of  the  lots  to  be  held 
by  appellants  as  a  pledge,  or  as  security  for  the  payment  of 
the  money. 

The  entire  transaction  has  every  form  of  a  purchase  and 
sale.  These  seven  lots,  with  three  others,  had  been  sold 
under  a  decree  of  foreclosure  of  a  mortgage,  and  the  time 
for  redemption  from  the  sale  was  near  expiring,  when  Hardin 
applied  for  the  loan.  Hardin  says,  in  his  testimony,  that 
the  ten  lots  were  sold  in  November,  1876,  "and  about  four- 
teen months  had  intervened  thereafter,  up  to  the  middle  of 
January,  about  when  I  went  to  see  Eames. "  He  further  says  : 
"I  had  before  then  communicated  to  Eames  and  Spaulding 
the  date  at  which  the  fifteen  months  for  redemption  would 
expire,  and  had  taken  Spaulding  to  see  Mattox  and  Barnes. 
As  to  the  Hyde  lots  the  redemption  expired  February  22, 
and  the  other  lots  on  the  23d,  the  Hyde  lots  being  11,  12 
and  13."  He  further  testified:  "Some  clays  prior  to  the 
22d  or  23d  of  February,  the  time  for  redemption,  they  pro- 


638  Eames  et  al.  v.  Hardin  et  al. 

Opinion  of  the  Court. 

posed  that  I  should  deed  them  the  eighty  acres,  and  give  a 
quitclaim  of  the  Thirty-ninth  street  lots,  and  they  would  enter 
into  a  written  contract  with  me  in  relation  to  conveying  the 
property  upon  the  payment  by  me  of  the  sum  advanced." 
He  further  testified :  "I  don't  know  whether,  at  that  time, 
the  sale  in  bankruptcy  of  Warren's  title  had  taken  place  or 
not.  If  not,  the  title  was  in  Warren,  subject  to  his  incum- 
brance to  our  firm.  Warren  had  not  conveyed  to  me,  except 
by  trust  deed  securing  his  notes  to  us,  which  were  given  in 
payment  of  the  property,  no  cash  having  been  paid  by  him. 
The  title  to  the  lots  was  in  Warren,  unless  sold  out  in  bank- 
ruptcy. " 

Thus  it  is  seen  that  the  title  was  in  Warren  at  the  time 
the  lots  were  sold  under  the  decree  of  foreclosure,  and  until 
the  expiration  of  twelve  months  after  the  sale,  and  not  in 
Hardin.  His  right  to  redeem  these  lots,  under  the  trust  deed 
given  by  Warren  to  Hardin,  from  this  foreclosure  sale,  was 
cut  off  and  foreclosed  by  that  sale,  under  the  decree  and 
expiration  of  twelve  months  thereafter.  Neither  he  nor  War- 
ren had  left  any  interest,  either  in  law  or  equity.  Hardin's 
position  to  these  lots  at  that  time  was  that  of  a  stranger,  or 
that  of  a  grantor  who  has  sold  and  conveyed  his  land  to 
another.  But  Hardin  and  Cushman  at  the  time  had  an 
arbitration  pending,  for  the  settlement  of  large  transactions 
between  them,  in  which  the  former  expected  the  arbitrators 
would  award  a  large  price  on  these  lots  to  be  paid  by  Cush- 
man, who  had  previously  agreed  to  take  them  of  Hardin.  He 
was  therefore  exceedingly  anxious  to  obtain  the  title,  so  as  to 
turn  the  lots  over  to  Cushman  at  the  anticipated  large  price. 
He  therefore  applied  to  Eames  for  a  loan,  for  the  purpose  of 
purchasing  the  certificates  of  sale  given  by  the  master  in 
chancery  for  the  lots.  Eames,  being  the  president  of  the 
Commercial  National  Bank,  laid  the  proposition  before  the 
directors,  and  they  declined  the  loan.  Thereupon  Hardin 
saw  Spaulding,  when  it  was  agreed  by  the  three  that  Eames 
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and  Spaulding  should  furnish  the  money,  purchase  the  cer- 
tificates of  purchase  on  the  ten  lots,  and  sell  them  to  Hardin 
for  the  cost  and  $3000  advance,  to  be  paid  by  him  in  ninety 
days, — Hardin  to  pay  Shepherd  for  examining  the  title  and 
consummating  the  contract.  On  the  effort  to  purchase,  Shep- 
herd was  able  to  procure  the  certificate  of  the  master  to  but 
seven  of  the  lots, — from  4  to  10,  inclusive.  The  holder  of 
the  master's  certificate  for  lots  11,  12  and  13  declined  to  sell. 
It  was  thereupon  arranged  that  Eames  and  Spaulding  should 
leave  out  the  three  lots  and  purchase  the  certificate  for  the 
seven,  and  Hardin  was  to  pay  $2000,  instead  of  $3000,  over 
and  above  what  the  certificates  therefor  should  cost.  This 
arrangement  was  carried  out,  Eames  and  Spaulding  paying 
between  $14,000  and  $15,000  for  the  certificate  of  purchase 
for  the  seven  lots,  and  they  afterward  obtained  a  master's 
deed  for  them,  and  Hardin  at  the  same  time  executed  to  them 
a  quitclaim  deed.  A  writing  was  entered  into  by  the  parties 
on  the  24th  day  of  February,  1877,  binding  the  parties  to  the 
agreement.  Eames  and  Spaulding  agreed  to  convey  these 
seven  lots  to  Hardin  on  his  payment  of  the  sum  of  $16,923.10, 
with  interest,  within  ninety  days  from  that  date.  Also,  an 
eighty-acre  tract  which  Hardin  had  procured  to  be  conveyed 
to  Eames  and  Spaulding  as  security  for  the  performance  of 
his  part  of  the  contract.  Time  was  made  of  the  essence  of 
the  contract.  Hardin  gave  his  notes  for  the  purchase  money, 
payable  in  ninety  days.  When  it  was  found  that  the  master's 
certificate  for  lots  11,  12  and  13  could  not  be  purchased,  Har- 
din confessed  a  judgment,  procured  the  money,  and  caused 
a  redemption  to  be  made  of  the  three  lots,  and  they  were 
purchased  in  Spaulding's  name,  and  the  lots  were  deeded  to 
him  by  the  sheriff.  Eames  and  Spaulding  finding  the  eighty 
acres  of  land  heavily  incumbered,  insisted  that  Hardin  should 
have  other  real  estate  conveyed  to  them  as  further  security  for 
the  performance  by  Hardin  of  his  part  of  the  agreement.  He 
accordingly  had  a  number  of  other  lots  conveyed  to  them  for 


640  Eames  et  at.  v.  Hardin  et  al. 

Opinion  of  the  Court. 

the  purpose.  Eames  and  Spaulding  advanced  large  sums  of 
money  to  relieve  the  eighty  acres  of  land  from  incumbrance. 
They  also  received,  on  a  judgment  Hardin  had  recovered 
against  Cushman,  $4496.52.  Hardin  failed  to  make  any 
other  payment,  and  Eames  and  Spaulding,  being  desirous  of 
obtaining  their  money,  through  Hise,  a  real  estate  broker, 
sold  the  seven  lots  to  Trumbo  for  $10,500,  one-half  in  cash, 
and  the  other  half  on  time.  Hardin  filed  his  bill  to  redeem, 
and  appellants  filed  a  cross-bill  for  the  sale  of  the  securities 
they  held  on  the  eighty  acres  of  land,  and  on  the  other  lets. 
On  a  hearing,  the  Superior  Court  held  that  the  transaction 
was  a  loan,  and  the  conveyance  by  the  master  to  appellants 
was  a  mortgage  to  secure  the  loan,  and  that  the  $2000 
Hardin  was  to  pay  over  and  above  the  cost  of  the  lots  was 
usury,  and  that  appellants  should  account  for  the  value  of 
the  lots  sold  to  Trumbo,  and  referred  the  case  to  a  master 
to  state  an  account.  The  master  stated  the  account,  and 
allowed  Hardin  $21,000  for  the  seven  lots,  and  reported  a 
balance  against  appellants,  and  the  court  decreed  that  they 
pay  to  Hardin  the  sum  of  $5SS9.16,  with  interest  at  the  rate 
of  six  per  cent  from  the  first  day  of  March,  1878.  They 
appealed  to  the  Appellate  Court  for  the  First  District,  where, 
on  a  hearing,  the  decree  of  the  Superior  Court  was  affirmed, 
and  they  bring  the  case  here  by  appeal. 

All  cases  hold,  that  to  establish  a  deed  absolute  in  form 
a  mortgage,  the  proof  must  be  clear  and  convincing.  It  is 
never  done  on  vague  and  inconclusive  evidence.  It  may  be 
proved  by  verbal  testimony,  but  it  must  be  entirely  satisfac- 
tory, if  not  conclusive.  Does  the  evidence  in  this  case  clearly 
establish  that  the  master's  deed  to  appellants  was  intended 
by  the  parties  as  a  mortgage  to  secure  a  loan  of  money? 
Can  it  be  fairly  held  there  was  a  loan?  If  there  was  not, 
then  the  decree  of  the  Superior  Court  is  erroneous. 

There  is  nothing  in  the  form  of  the  transaction  to  indicate 
that  there  was  a  loan  of  any  sum  whatever.     On  the  con- 
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trary,  it  appears  to  have  been  a  purchase  of  these  lots  by 
appellants,  at  the  urgent  solicitation  of  Hardin,  with  an 
agreement  that  he  would  purchase  them  at  an  advanced 
price  from  appellants.  Surely  no  one  can  be  found  who  will 
deny  that  the  parties  had  the  power  to  agree  that  appellants 
should  purchase,  and  sell  the  property  to  Hardin,  without  the 
transaction  becoming  a  loan,  and  a  mortgage  to  secure  the 
payment  of  the  sum  advanced  to  make  the  purchase.  The 
doctrine  is  well  settled  that  a  party  may  purchase  land  for 
another,  take  the  deed  in  his  own  name,  and  bind  himself  to 
convey  it  to  the  person  at  whose  instance  it  was  purchased, 
on  being  paid  the  purchase  price  agreed  upon  between  the 
parties.  The  doctrine  is  well  established  that  one  person 
may  purchase  land  of  another,  and  sell  it  back  to  him  on 
the-  payment  of  a  stipulated  price.  Such  purchases  and  re- 
sales are  always  sustained  where  the  transaction  is  in  good 
faith,  and  is  not  resorted  to  for  the  purpose  of  evading  the 
usury  laws,  or  the  transaction  is  not  tainted  with  fraud.  This 
doctrine  is  so  familiar  that  it  requires  the  citation  of  no 
authority  in  its  support.  Suppose  Hardin  had  requested 
appellants  to  purchase  a  number  of  lots  from  a  person  with 
whom  he  had  no  relations,  or  with  the  title  to  which  he  had 
never  been  connected,  and  he  had  agreed  to  purchase  the  lots 
from  them,  as  he  did  in  this  case,  would  any  one  even  sus- 
pect that  it  was  a  mere  loan  and  security  ?  Surely  not.  And 
where  is  the  difference,  in  principle?  We  are  wholly  unable 
to  perceive  the  shadow  of  difference.  When  appellants  pur- 
chased the  master's  certificates,  Hardin's  relations  to  the 
property  had  ceased.  He  was  then  a  stranger  to  the  title. 
He  expected,  if  he  could  control  the  title,  to  be  able  in  a  short 
time  to  turn  the  lots  over  to  Cu simian  at  a  large  profit  on  the 
price  he  agreed  to  pay  for  them  ;  but  Cushman  having  become 
insolvent,  and  unable  to  take  and  pay  for  the  lots,  and  they, 
like  all  other  property,  doubtless  having  appreciated  largely 
in  value,  he  now  is  endeavoring  to  turn  the  transaction  into 
41-111  III. 
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a  loan  and  mortgage,  and  thus  make  of  appellants  a  portion 
of  the  profits  he  expected  to,  but  did  not,  realize  from  Cush- 
man.  Spaulding  most  emphatically  denies  that  there  was, 
or  was  intended  to  be,  a  loan  and  mortgage,  but  testifies  that 
it  was  a  purchase  of  the  certificates,  and  a  sale  of  the  lots 
to  Hardin.  Eames  is  equally  explicit  in  his  testimony  that 
it  was  a  purchase  and  sale,  and  not  a  loan  and  mortgage. 
They  both  testify  that  there  was  no  agreement  or  understand- 
ing whatever  that  it  was,  or  should  be,  a  loan.  But  inde- 
pendent of  their  testimony,  Shepherd's  is  amply  sufficient  to 
establish  it  as  a  purchase  and  sale,  and  not  a  loan.  He  was 
the  attorney  who  investigated  the  title,  and  under  whose  ad- 
vice every  step  was  taken  until  the  agreement  was  executed. 
He  had  every  opportunity  of  learning  the  intention  of  the 
parties,  and  he  says  it  was  a  purchase  by  appellants,  and  a 
sale  to  Hardin ;  that  this  was  the  understanding  of  himself 
from  communications  with  all  the  parties,  and  they  all  so 
understood  and  intended  it ;  that  there  was  no  intimation 
from  any  one  that  it  was  intended  to  be  a  loan,  and  he  had 
daily  conferences  in  reference  to  the  matter  with  Hardin. 
Had  such  been  his  intention  he  surely  would,  at  the  very 
least,  have  intimated  it  to  Shepherd.  He  testifies  that  he 
understood  from  all  parties  that  it  was  a  purchase  and  sale, 
and  he  drew  the  papers  and  transacted  all  of  the  business 
to  render  it  such.  If  this  evidence  does  not  establish  this 
transaction  to  be  a  purchase  and  sale,  and  not  a  loan  and  se- 
curity, we  are  at  a  loss  to  understand  by  what  possible  means 
there  can  be  a  purchase  and  sale.  If  this  is  held  a  loan  and 
security,  we  might  as  well  announce  that  there  can  be  no 
such  thing  as  a  purchase  and  sale,  or  re-sale.  Even  Hardin 
says:  "The  final  arrangement  between  us  was  embodied  in 
the  written  memorandum  introduced  in  evidence,  which  was 
signed  by  me.  I  read  it  before  it  was  signed,  and  knew  what 
was  in  it,  perfectly  well."  If  the  agreement,  as  he  says, 
embodied  the  arrangement,  then  how  can  it  be  a  loan  and 
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security?  The  agreement  is  plainly  and  simply  a  sale.  The 
language  can  not  be  tortured  into  a  loan  and  security.  He 
says  it  expressed  the  agreement  of  the  parties,  and  it  is 
simply  a  contract  to  sell  by  appellants  and  to  purchase  by 
Hardin. 

The  facts  in  this  case  are  as  strong  as  in  Magnusson  v. 
Johnson,  73  111.  156,  Ilanford  v.  Blessing,  80  id.  1S8,  and 
Caprez  v.  Trover,  96  id.  456,  in  all  of  which  the  transactions 
were  held  to  be  sales  and  re-purchases.  This  case  falls 
clearly  within  the  principles  announced  in  those  cases,  and 
should  be  governed  by  them. 

But  it  is  said,  if  it  was  a  sale  why  did  appellants  require 
the  eighty  acres  to  be  conveyed  to  them,  and  embraced  in  the 
agreement  to  convey  to  Hardin  ?  Appellants  did  not  purchase 
the  property  to  hold,  but  they  purchased  it  for  Hardin.  They, 
as  a  matter  of  prudence,  desired  to  provide  against  any  con- 
tingency of  being  required  to  hold  the  property.  They,  of 
course,  wished  to  be  secure  against  having  to  hold  the  lots, 
and  run  the  risk  of  never  being  able  to  obtain  their  money 
from  their  sale ;  hence,  as  they  were  purchasing  for  Hardin, 
they  desired  to  be  fully  assured  that  he  would  pay  for  and 
receive  the  title  to  the  lots.  It  was  to  compel  Hardin  to  per- 
form his  agreement,  or  on  a  default  on  his  part  to  have  abund- 
ant means  out  of  which  to  realize  the  money  they  advanced 
to  procure  and  protect  the  title.  Surely  it  could  not  be  ex- 
pected that  a  prudent  business  man  would  advance  large 
sums  of  money  to  purchase  unproductive  land  not  in  demand 
in  the  market,  to  its  full  value,  or  more,  and  rely  on  it  alone 
to  be  reimbursed  for  his  outlays.  Had  appellants  relied  alone 
on  these  seven  lots  to  obtain  the  money  they  had  paid  to 
procure  and  protect  the  title,  they  wTould  have  almost  surely 
lost  money ;  hence  they,  as  all  prudent  business  men  would# 
have  done,  determined  to  be  fully  secured  against  Hardin's 
breach  of  contract.  This  was  legal,  and  did  not  render  them 
liable  to  forfeiture  or  loss  upon  their  advances.     There  was 
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therefore  no  usury,  and  there  was  no  forfeiture  of  interest 
on  the  money  they  paid  for  the  title,  and  to  remove  incum- 
brances from  the  property  conveyed  to  them  to  secure  them 
against  a  breach  of  contract  by  Hardin.  Had  Hardin  paid 
any  considerable  part  of  the  purchase  money  down,  then  per- 
haps no  necessity  would  have  existed  for  taking  a  lien  on  other 
property  to  secure  the  performance  of  the  contract ;  but  such 
was  not  the  case.  Hardin  paid  nothing  down.  Suppose  Har- 
din had  proposed  to  give  appellants  $16,000  if  they  would 
procure  title  and  convey  these  seven  lots  to  him,  would  any 
person  suppose  that  would  be  a  loan  or  security  ?  And  if  on 
such  an  offer  they  had  purchased  the  lots  for  $14,000,  would 
any  one  contend  the  $2000  advance,  or  profit,  was  usury? 
We  apprehend  not.  Such  a  transaction  would  be  upheld  by 
all  legitimate  rules  of  business.  We  suppose  that  such  a 
transaction  has  never  been  condemned  in  morals  or  law ; 
and  when  we  look  to  substance,  where,  in  principle,  can  we 
distinguish  that  from  this  case  ?  No  distinction  can  be  taken 
in  reason  or  justice.  A  person  owning  ancl  selling  property 
may  undeniably  take  security  for  the  payment  of  the  pur- 
chase money  without  converting  the  transaction  into  a  loan. 
And  for  the  same  reason,  where  one  person  purchases  land 
for  another,  on  an  agreement  that  the  person  for  whom  the 
purchase  is  made  will  pay  a  specified  price,  and  secure  the 
payment  by  pledge  of  other  land,  there  is  not  a  single  ingre- 
dient of  a  loan. 

From  what  has  been  said  it  follows  that  Eames  and  Spauld- 
ing  have  a  right  to  recover  the  balance  due  them  after  deduct- 
ing the  amount  received  from  Trumbo,  and  on  the  judgment 
against  Cushman.  Hardin  is  still  indebted  to  them  for  that 
balance.  He  induced  them  to  advance  their  money  to  pur- 
chase the  land  for  him,  and  they  have  a  right  to  recover  it 
with  interest,  and  also  the  $2000  he  agreed  to  advance  on 
the  price  they  paid  for  the  lots, — in  other  words,  to  receive 
the  amount  Hardin  agreed  to  pay  them,  less  the  amount  they 
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received  from  Trumbo  and  on  the  Cushman  judgment.  This 
is  fair  and  just,  and  Hardin  must  be  held  to  its  payment. 
Had  it  been  a  loan,  there  would  have  been  usury,  and  a  for- 
feiture of  all  interest  on  the  amount  advanced ;  but  being  a 
purchase  by  appellants,  and  a  sale  to  Hardin,  there  can  be 
no  forfeiture  of  any  kind,  or  for  any  amount.  Hardin  having 
failed  to  perform  his  part  of  the  agreement,  they  have  a  right 
to  be  reimbursed  by  receiving  at  least  the  contract  price. 

As  to  lots  11  to  13,  inclusive,  the  decree  of  the  court 
requiring  Spaulding  to  convey  them  to  Hardin  in  trust  for 
Winslow  we  think  was  correct.  Winslow  furnished  the  money 
to  make  the  redemption,  under  which  the  title  was  obtained, 
and  Spaulding  held  the  title  merely  as  a  trustee. 

It  is  claimed,  however,  by  appellants,  that  after  Spaulding 
had  obtained  the  title  to  these  three  lots,  an  agreement  was 
made  with  Hardin  that  Spaulding  should  hold  the  lots  as 
security  for  payment  of  certain  taxes  on  lots  4  to  10,  inclu- 
sive, and  the  eighty  acres  deeded  to  Eames  and  Spaulding, 
and  also  as  security  for  the  release  of  certain  judgments 
which  appeared  to  be  liens  against  the  eighty  acres.  It  will 
not  be  necessary  to  determine  whether  Hardin  could,  without 
the  consent  of  Winslow,  make  a  binding  contract  with  Spauld- 
ing, who  knew  the  rights  of  Winslow  in  the  property,  as  it 
appears  from  the  evidence  that  the  taxes  in  question  had  been 
paid  before  the  filing  of  the  bill,  and  also  evidence  furnished 
of  the  satisfaction  of  the  judgments.  If,  therefore,  the  agree- 
ment alleged  to  have  been  made  was  obligatory,  which  we  are 
inclined  to  think  was  not,  it  has  been  substantially  performed, 
and  Spaulding  has  no  right  to  hold  the  title  to  the  three  lots. 

As  to  the  eighty-acre  tract  and  the  six  lots  in  Johnson's 
subdivision  described  in  the  bill,  they  are  still  held  by  Eames 
and  Spaulding  as  security  for  the  payment  of  the  balance 
due  them  from  Hardin,  and  we  are  satisfied  that  a  decree 
should  have  been  rendered,  under  the  cross-bill,  for  a  sale  of 
the  eighty  acres  and  the  six  lots.     The  eighty  acres  should 
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first  be  sold,  and  if  it  fails  to  bring  enough  to  satisfy  the 
amount  due,  then  the  six  lots  should  be  sold,  or  so  many  as 
may  be  necessary  to  satisfy  the  amount  due. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 


The  North  Chicago  Rolling  Mill  Company 

v. 

Mary  Morrissey. 

Filed  at  Ottawa  November  17,  1884. 

1.  Negligence — contributory  negligence — as  an  element  to  be  consid- 
ered. In  an  action  by  an  administratrix  to  recover  damages  for  negligence 
causing  her  husband's  death,  where  the  question  of  contributory  negligence 
on  the  part  of  the  deceased  is  fairly  raised,  it  is  error  in  the  court  to  ignore 
entirely  that  question  in  instructing  the  jury. 

2.  In  such  a  case,  the  court  instructed  the  jury  that  if  they  believed,  from 
the  evidence,  that  plaintiff  was  administratrix  of  the  estate  of  deceased,  and 
that  he  left  him  surviving  a  widow  and  next  of  kin  who  had  suffered  pecu- 
niary loss  by  his  death,  and  that,  under  the  instructions  and  evidence,  the 
defendant  is  guilty  as  charged  in  the  declaration,  they  should  find  for  the 
plaintiff,  etc.:  Held,  erroneous,  in  ignoring  the  question  of  contributory 
negligence,  and  omitting  the  requirement  of  any  care  or  caution  on  the  part 
of  the  deceased. 

3.  Measure  of  damages— how  to  be  determined.  In  the  same  case, 
the  court  instructed  the  jury  on  what  grounds  they  might  find  for  the  plaintiff, 
and  if  they  did  so  find,  that  then  they  might  give  such  damages  as  they  should 
deem  a  fair  and  just  compensation  for  the  pecuniary  loss  resulting  from  such 
death  to  the  widow  and  next  of  kin,  not  exceeding  $5000:  Held,  that  the 
instruction  was  erroneous,  in  not  requiring  the  jury  to  find  the  damages  from 
the  evidence. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Willard  &  Driggs,  for  the  appellant : 

The  degree  of  care  to  be  observed  by  a  servant  should  be 
in  proportion  to  the  hazards  of  the  service.  Railroad  Co.  v. 
Donohue,  75  111.  108 ;  Richardson  v.  Cooper,  88  id.  273. 

If  the  deceased  knew,  or  by  the  use  of  reasonable  care 
might  have  known,  of  the  existence  of  this  coal  bin  in  time 
to  have  avoided  the  injury,  the  appellee  can  not  recover. 
Railroad  Co.  v.  Bvitz,  72  111.  256;  Railroad  Co.  v.  Manroe, 
85  id.  25 ;  Pennsylvania  Co.  v.  Lynch,  90  id.  333  ;  Pennsyl- 
vania Co.  v.  Hankey,  93  id.  580 ;  Railroad  Co.  v.  Patterson, 
69  id.  650;  Railroad  Co.  v.  Asbitry,  84  id.  429;  Railroad  Co. 
v.  Black,  SS  id.  112. 

Eisk  of  injury  from  the  ordinary  perils  of  the  service  are 
assumed  by  the  employe,  especially  when  the  danger  is  not 
hidden.  Railroad  Co.  v.  Cox,  21  111.  20 ;  Gartland  v.  Rail- 
road Co.  67  id.  498 ;  Railroad  Co.  v.  Durkin,  76  id.  395 ; 
Railroad  Co.  v.  DonoJme,  75  id.  106 ;  Railroad  Co.  v.  Flani- 
gan,  77  id.  365  ;  Clark  v.  Railroad  Co.  92  id.  43  ;  Railroad 
Co.  v.  Ward,  61  id.  130;  Camp  Point  Manf.  Co.  v.  Ballon,  71 
id.  417;  Railroad  Co.  v.  Eddy,  72  id.  138;  Railroad  Co.  v. 
Manroe,  85  id.  25. 

The  third  of  plaintiff's  instructions  ignores  the  question  of 
negligence  or  care  on  the  part  of  deceased,  and  directs  a  re- 
covery upon  an  incomplete  hypothecation  of  questions  of  fact. 
Railway  Co.  v.  D'unick,  96  111.  42 ;  Railroad  Co.  v.  Shacklet, 
105  id.  364. 

The  instruction  as  to  the  measure  of  damages  is  erroneous, 
in  that  it  allows  the  jury  to  give  such  damages  as  they  should 
deem  a  fair  and  just  compensation,  regardless  of  the  proof. 
Railroad  Co.  v.  Sykes,  96  111.  162. 

Messrs.  Hynes,  English  &  Dunne,  for  the  appellee : 
There  is  a  legal  implication  that  an  employer  will  adopt 
suitable  instruments  and  means  with  which  to  carry  on  his 
business.     Snow  v.  Railroad  Co.  8  Allen,  446. 
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The  servant  does  not  assume  the  risk  of  danger  arising 
from  the  condition  of  the  road,  or  structures  near  it.  Rail- 
road Co.  v.  Welch,  52  111.  186. 

Appellant  had  no  right  to  locate  the  coal  bin  or  fence  so 
near  the  track  as  to  occasion  unnecessary  and  unusual  dan- 
ger to  its  employes,  without  expressly  warning  them  of  such 
danger.  Railroad  Co.  v.  Welch,  52  111.  183 ;  Railroad  Co.  v. 
Gregory,  53  id.   272 ;  Railroad  Co.  v.  Fredericks,  71  id.  294. 

That  the  structure  in  question  was  built  dangerously  near 
the  track,  and  that  defendant  was  guilty  of  gross  negligence 
therein,  see  Railroad  Co.  v.  Russell,  91  111.  298;  Railroad  Co. 
v.  Pondrom,  51  id.  333;  Railroad  Co.  v.  Welch,  52  id.  183; 
Railroad  Co.  v.  Gregory,  58  id.  272 ;  Railroad  Co.  v.  Oram, 
49  Texas,  341 ;   Dorsey  v.  Phillips  Cons.  Co.  42  Wis.  583. 

The  third  of  appellee's  instructions  is  not  open  to  the 
objection  made  by  counsel,  and  was  properly  given.  The 
instruction  limits  the  amount  of  the  recovery  to  a  fair  and 
just  compensation  for  pecuniary  loss  resulting  from  such 
death  to  the  widow  and  next  of  kin,  and  the  jury  were  in  no 
way  misled  by  it. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  appellee  brought  this  action  to  the  June  term,  1881, 
of  the  Superior  Court  of  Cook  county,  to  recover  damages 
consequent  upon  the  death  of  her  husband  through  alleged 
negligence  on  the  part  of  the  appellant.  The  charge  in  the 
declaration  is,  substantially,  that  the  defendant  improperly, 
unskillfully  and  negligently  constructed  a  certain  wooden  wall 
in  dangerous  and  close  proximity  to  a  certain  railroad  track, 
and  that  the  deceased,  whilst  in  the  employ  of  the  defendant 
as  a  switchman,  riding  with  due  care  upon  a  certain  loco- 
motive, was  struck  by  said  wall,  and  thereby  thrown  to  the 
ground,  and  killed.  The  plaintiff  recovered  a  verdict  and 
judgment  for   $4000.     The  judgment  was  affirmed  by  the 
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Appellate  Court  for  the  First  District,  and  the  defendant  took 
the  present  appeal  to  this  court. 

It  appears  from  the  evidence  that  the  wall  in  question 
formed  one  side  of  a  coal  bin,  which  was  designedly  con- 
structed by  the  defendant  in  near  proximity  to  a  certain  rail- 
road coal  track  on  its  premises,  for  the  purpose  of  enabling 
coal  to  be  shoveled  by  hand  directly  into  the  bin  from  cars 
standing  on  the  track.  The  coal  bin  extended  along  the  track 
about  three  car  lengths,  beyond  and  adjoining  which  was  a 
coke  shed  or  bin,  which  extended  along  the  same  track  about 
six  car  lengths,  to  the  end  of  the  track.  The  cars  were 
handled  by  means  of  steam  locomotive  engines,  of  which  the 
defendant  had  two  or  more  working  day  and  night.  Cars 
were  thus  placed  upon  and  taken  off  this  coal  track  three  or 
four  times  per  day.  The  process  of  shoveling  from  the  cars 
into  the  bin  caused  quantities  of  the  coal  to  fall  between  the 
two,  and  the  defendant  always  had  a  man  employed,  who, 
standing  between  the  cars  and  the  bin,  shoveled  up  the  scat- 
tering coal  and  threw  it  into  the  bin.  Such  had  been  the  use 
of  the  track  and  bin  since  1863,  during  which  time  no  acci- 
dent or  injury  had  occurred  in  consequence.  At  the  time  of 
the  accident,  the  switchmen,  of  whom  deceased  was  one,  were 
placing  upon  this  coal  track,  in  the  usual  manner,  a  train  of 
five  or  six  cars  to  be  unloaded,  the  engine  running  about  three 
miles  per  hour. 

Among  the  errors  assigned  is  the  giving  of  the  following 
instruction  for  the  plaintiff : 

"The  jury  are  instructed  that  the  plaintiff  can  not  recover 
unless  she  has  proved  that  she  is  the  administratrix  of  the 
estate  of  the  deceased,  Michael  Morrissey,  and  that  he,  the 
deceased,  left  him  surviving  a  widow  and  next  of  kin  who  have 
suffered  pecuniary  loss  by  his  death ;  yet  if  they  believe,  from 
the  evidence  in  this  case,  that  the  plaintiff  is  the  duly  ap- 
pointed administratrix  of  the  estate  of  deceased,  and  that  he, 


650  Kolling  Mill  Co.  v.  Morpjssey. 

Opinion  of  the  Court. 

the  deceased,  left  him  surviving  a  widow  and  next  of  kin  who 
have  suffered  pecuniary  loss  by  his  death,  and  that  under  the 
instructions  and  evidence  the  defendant  is  guilty  as  charged 
in  the  declaration,  they  should  find  for  the  plaintiff,  and  may 
give  such  damages  as  they  shall  deem  a  fair  and  just  com- 
pensation for  the  pecuniary  loss  resulting  from  such  death  to 
the  widow  and  next  of  kin  of  deceased,  not  exceeding  $5000." 

The  question  of  contributory  negligence  was  raised,  and  was 
a  very  important  one  in  the  case.  This  instruction  entirely 
ignores  the  question  of  contributory  negligen.ee.  It  purports 
to  be  complete  in  its  statement  of  what  will  authorize  a  re- 
covery, and  omits  the  requirement  of  any  care  or  caution  on 
the  part  of  the  deceased.  In  this  respect  the  instruction  is 
erroneous,  as  we  have  heretofore  repeatedly  held.  Chicago 
Burlington  and  Qulncy  Railroad  Co.  v.  Harwood,  80  111.  88  ; 
Chicago  and  Northwestern  Railway  Co.  v.  Dimick,  96  id.  42; 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Shacklet,  105  id. 
364;   City  of  Peoria  v.  Simpson,  110  id.  294. 

The  instruction  is  objectionable  in  another  respect,  under 
the  decision  in  Chicago,  Burlington  and  Quincy  Railroad  Co. 
v.  Sykes,  96  111.  162,  in  that  it  allowed  the  jury  to  give  such 
damages  as  they  should  deem  a  fair  and  just  compensation, 
regardless  of  the  proof.  Such  a  clause  in  an  instruction  in 
that  case  was  condemned,  and  it  was  said  of  it :  "This  part  of 
the  instruction  leaves  the  jury  at  liberty  to  find  any  amount 
not  exceeding  the  amount  claimed,  without  the  slightest  refer- 
ence to  any  proof  of  the  amount  of  damages  sustained." 
Where  the  verdict  of  the  jury  is  not  more  satisfactory  upon 
the  evidence  than  it  is  in  the  present  case,  this  court  has 
always  insisted  upon  the  importance  of  accuracy  in  the  in- 
structions to  the  jury. 

For  error  in  the  giving  of  the  above  instruction,  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Mr.  Justice  Walker  :     I  dissent  from  this  opinion. 

Mr.  Justice  Dickey:  I  do  not  think  this  instruction  is 
objectionable.  It  does  not  purport  to  give  all  the  facts  neces- 
sary to  warrant  a  verdict  of  guilty.  Its  purpose  was  to  show 
that  certain  proofs  as  to  plaintiff  being  administratrix,  and 
as  to  there  being  next  of  kin  who  suffered  pecuniary  loss,  were 
necessary  to  a  recovery  at  all,  and  to  give  the  measure  of 
damages  in  case  plaintiff  otherwise  made  out  the  case  alleged 
in  the  declaration,  which  included  the  exclusion  of  contribu- 
tory negligence.  I  incline  to  think  the  judgment  ought  to  be 
reversed  upon  other  grounds,  which  I  have  not  time  to  specify 
at  present ;  and  as  a  majority  sustain  this  opinion,  it  may  not 
be  important  that  I  should  do  so. 


The  Culbertson  &  Blair  Packing  and  Provision  Company 

v. 
City  of  Chicago  et  al. 

Filed  at  Ottawa  November  17,  1884. 

,  1.  Evidence — proof  as  to  value  of  lot  of  ground — of  the  mode — in  suit 
to  recover  for  damage  to  the  lot.  In  a  suit  to  recover  damages  claimed  to 
have  resulted  to  a  city  lot  from  the  erection  of  a  viaduct  in  a  street  adjacent 
thereto,  on  the  question  of  the  value  of  the  lot,  it  having  no  market  value,  the 
price  at  which  similar  property  had  been  sold  shortly  before,  in  the  same 
vicinity,  may  be  shown  by  witnesses. 

2.  Same — proof  of  value  of  lot  by  inspection  of  the  jury.  In  assessing 
the  damages  a  lot  is  claimed  to  have  sustained  in  consequence  of  the  con- 
struction of  a  viaduct  in  a  street  adjacent  thereto,  where  the  jury,  by  consent 
of  parties,  view  the  premises  themselves,  they  may  act  upon  the  knowledge 
thus  acquired  by  inspection. 

3.  Actions — damage  to  adjacent  property  owners  from  public  improve- 
ment in  a  street — liability  therefor,  upon  whom  it  rests.  The  mere  contrib- 
uting of  material  aid  by  a  private  individual  to  a  city,  to  enable  the  latter  to 
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execute  a  public  work  not  unlawful  in  itself,  is  not  necessarily  attended  with 
liability  on  the  part  of  him  who  extends  such  aid,  for  injury  that  may  thereby 
result  to  private  rights. 

4.  So  where  a  railway  company  entered  into  a  contract  with  a  city,  by 
which  the  former  agreed  to  pay  a  given  sum  on  the  cost  of  a  viaduct  proposed 
to  be  constructed  in  a  street,  there  being  no  illegal  motive  in  tendering  such 
aid  to  the  city,  it  was  held,  that  the  railway  company  could  not  be  held  jointly 
liable  with  the  city  in  tort  for  a  private  injury  to  adjoining  property  caused 
by  the  viaduct. 

5.  A  city,  alone,  has  authority  to  construct  a  viaduct  in  a  street,  and  when 
one  is  so  constructed  by  the  city,  even  when  done  under  the  joint  superin- 
tendence of  a  public  official  of  the  city  and  a  chief  engineer  of  a  railroad 
company,  and  the  company  paid  a  part  of  the  price  of  the  improvement,  it 
was  held,  that  the  viaduct  was  still  public  property,  belonging  to  the  city 
alone.  The  aid  furnished  by  the  railway,  in  such  case  may  be  treated  as  a 
mere  private  donation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Monroe  &  Tewkesbury,  for  the  appellant : 
The  ordinance  of  the  common  council,  set  out  in  the  opin- 
ion, does  not  bind  the  city  to  save  the  defendant  railroad 
company  from  all  damages  that  might  result  to  the  property 
of  the  plaintiff  in  consequence  of  the  erection  of  the  viaduct, 
and  the  court  below  erred  in  instructing  the  jury  that  it  did. 
The  instruction  of  the  court  as  to  this  ordinance,  if  correct, 
was  calculated  to  mislead  the  jury,  and  did,  in  fact,  mislead 
them,  and  should  not  have  been  given.  Webber  v.  Brown,  38 
111.  87;  Reader  v.  Purely,  41  id.  279;  Nichols  v.  Mercer,  44 
id.  250 ;   Ten  Eyck  v.  Harris,  47  id.  268. 

If  an  instruction  is  objectionable,  and  the  natural  effect 
would  be  to  mislead  the  jury,  when  the  facts  are  controverted, 
the  verdict  should  be  set  aside.  Adams  v.  Smith,  58  111.  417 ; 
Carter  v.  Carter,  62  id.  439 ;  Herricfi  v.  Gary,  65  id.  101 ; 
Frantz  v.  Rose,  89  id.  590. 
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Mr.  F.  S.  Winston,  and  Mr.  E.  J.  Harkness,  for  the  appellees : 

The  entire  effect  of  a  structure, — not  a  portion, — should  be 
considered,  beneficial  as  well  as  injurious.  Page  v.  Railway 
Co.  70  111.  324;  Shawnectown  v.  Mason,  82  id.  337;  City  of 
Elgin  v.  Eaton,  83  id.  5S5  ;    Railroad  Co.  v.  Hall,  90  id.  42. 

By  consent  of  parties  the  jury  went  upon  the  premises  and 
acted  from  their  own  observation.  This  action  practically 
made  their  verdict  an  award. 

The  view  of  the  premises  is  not  the  only  competent  evi- 
dence, but  is  sufficient  to  sustain  the  verdict  even  were  no 
other  evidence  produced.  Railroad  Co.  v.  Sawyer,  71  111. 
361 ;  Railroad  Co.  v.  Barnum,  107  id.  160  ;  Green  v.  Chicago, 
97  id.  370. 

That  evidence  of  actual  sales  of  property  in  the  locality,  or 
similarly  situated  or  of  similar  character,  constitutes  the  very 
best  evidence  in  cases  of  this  character  upon  the  question  of 
value  and  of  damage,  has  been  repeatedly  held  by  the  courts. 
Railroad  Co.  v.  Holler,  82  111.  208  ;  White  v.  Hermann,  51  id. 
243 ;  Railway  Co.  v.  Maroney,  95  id.  179 ;  Shattuck  v.  Rail- 
road Co.  6  Allen,  115;  Edmunds  v.  Boston,  108  Mass.  535; 
Railway  Co.  v.  Railway  Co.  3  Allen,  142. 

As  is  said  by  the  court  in  Railroad  Co.  v.  Holler,  supra,  the 
Pennsylvania  company  did  not,  by  paying  $14,000  towards 
the  erection  of  this  viaduct,  thereby  render  itself  liable  for 
the  consequential  damages  resulting  therefrom.  Nevins  v. 
City  of  Peoria,  41  111.  502  ;  City  of  Qnincy  v.  Jones,  76  id.  231 ; 
Murphy  v.  Chicago,  29  id.  280 ;  City  of  Chicago  v.  Ramsey , 
87  id.  350. 

The  rule  is  well  stated  by  Cooley,  in  his  work  on  Torts,  on 
page  140. 

Mr.  Chief  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  by  appellant,  against  ap- 
pellees, for  damages  sustained  to  property  in  consequence  of 
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the  construction  of  a  viaduct,  in  Eighteenth  street,  over  the 
tracks  of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Kailway 
Company.  Judgment  was  rendered  in  the  trial  court,  in  favor 
of  appellant,  against  the  city  of  Chicago  alone,  for  $5000, 
and  that  judgment,  having  been  affirmed  on  appeal  to  the 
Appellate  Court  for  the  First  District,  is  brought  before  us, 
by  the  present  appeal,  for  review. 

The  contest  in  the  Appellate  Court,  whether  the  judg- 
ment is  sustained  by  the  evidence,  having  been  determined 
against  appellant,  it,  of  course,  remains  only  for  us  to  inquire 
whether  there  is  such  error  in  the  rulings  occurring  during 
the  trial,  in  regard  to  the  law,  as  will  authorize  a  judgment 
of  reversal. 

It  is  contended  the  Superior  Court  erroneously  allowed  the 
witness  Pierce  to  testify  as  to  the  price  for  which  a  certain 
lot  or  piece  of  property  was  sold,  without  testifying  as  to  the 
value  of  that  lot  or  of  that  here  affected;  and  the  witness 
Crawford  to  testify  as  to  amounts  paid  by  the  Western  Indi- 
ana Eailroad  Company  for  lots  lying  east  of  the  Chicago 
river.  It  does  not  appear  that  this  property  had  a  regular 
market  value,  like  a  commercial  article,  and  mere  opinions 
of  its  value  are  shown,  by  the  evidence  preserved,  to  be  as 
variant  as  the  different  tastes  and  fancies  of  the  witnesses. 
From  the  very  necessities  of  the  case,  actual  sales  of  property 
in  the  vicinity,  and  near  the  time,  are  competent  evidence, 
as  far  as  they  go.  On  cross-examination,  all  circumstances 
can  be  drawn  out,  showing  that  the  given  sale  fails,  and  how 
much,  of  being  a  fair  criterion  of  value.  We  think  there  was 
no  error  in  the  admission  of  this  evidence.  (St.  Louis,  Van- 
dalia  and  Terre  Haute  Railroad  Co.  v.  Holler,  82  111.  208 ; 
White  v.  Hermann,  51  id.  243 ;  Chicago  and  Western  Indiana 
Railroad  Co.  v.  Maroney,  95  id.  179.)  It  is  much  less  likely 
that  such  evidence  can  have  produced  harm  in  cases  like  the 
present,  where,  as  was  here  done,  the  jurors  themselves  visit 
the  property  and  form  their  opinions. 
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Appellant  asked,  and  the  court  gave,  this  instruction,  cor- 
roborative of  that  view : 

"The  court  instructs  the  jury,  that  as  the  parties  to  this 
action,  by  mutual  consent,  allowed  the  jury  to  view  the  prem- 
ises in  question,  and  the  viaduct,  th^y  have  the  right,  in 
finding  their  verdict,  to  take  into  account  such  facts  as  they 
learned  by  viewing  the  property,  as  to  whether  the  construc- 
tion of  the  viaduct  permanently  depreciated  or  increased  the 
market  value  of  the  propert}7  in  question." 

— And  the  language  is  sanctioned  by  Mitchell  v.  Illinois  and 
St.  Louis  Railroad  and  Coal  Co.  85  111.  566  ;  Green  v.  Chicago, 
97  id.  370 ;  Peoria,  Atlanta  and  Decatur  Railroad  Co.  v.  Saw- 
yer, 71  id.  361 ;  Peoria  and  Farmington  Railway  Co.  v.  Bar- 
num,  107  id.  160. 

Objection  is  also  urged  that  the  Superior  Court  erred  in 
refusing  to  allow  appellant  to  prove  the  size  and  width  of 
property  best  adapted  to  warehouse  and  transportation  pur- 
poses. We  do  not  think  any  serious  harm  to  appellant  could 
have  resulted  from  this  ruling.  The  nature  and  character 
of  the  property,  and  its  adaptation,  had  been  previously  suf- 
ficiently proved. 

The  most  important  question  presented  by  the  record  is, 
whether  the  court  erred  in  its  instructions  with  regard  to  the 
connection  of  the  Pennsylvania  company  with  the  case,  and 
as  to  the  liability  of  that  company.  On  the  trial,  evidence 
was  given  of  an  ordinance  of  the  city  of  Chicago,  as  follows : 

"Whereas,  on  the  22d  day  of  March,  A.  D.  1876,  the 
city  council  of  the  city  of  Chicago  did  make  an  appropria- 
tion towards  the  erection  of  a  viaduct  over  the  tracks  of  the 
Pittsburgh,  Fort  Wayne  and  Chicago  Eailway  Company  at 
Eighteenth  street,  in  the  said  city  of  Chicago ;  and  whereas, 
the  Pennsylvania  company,  (lessee  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  railway,)  through  its  general  manager, 
has  agreed,  in  writing,  to  pay,  on  account  of  said  improve- 
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merit,  an  aggregate  sum  of  fourteen  thousand  ($14,000)  dol- 
lars :  Therefore,  be  it  ordained  by  the  city  council  of  the 
city  of  Chicago  : — 

"Section  1.  That  the  department  of  public  works  is  hereby 
directed  to  proceed  to  erect  and  complete,  within  one  year 
from  the  passage  of  this  ordinance,  a  good  and  sufficient 
viaduct,  with  stone  abutments  and  iron  frame-work,  over  the 
tracks  of  the  Pittsburgh,  Fort  Wayne  and  Chicago  Eailway 
Company  at  Eighteenth  street,  in  said  city :  Provided,  the 
said  railway  company  shall  agree,  by  consenting  to  this  ordi- 
nance through  its  authorized  officer,  to  pay  in  monthly  in- 
stallments, upon  the  estimates  of  said  department  of  public 
works  and  of  the  chief  engineer  of  said  railway  company,  to 
be  issued  as  the  work  progresses,  an  aggregate  sum  of  four- 
teen thousand  ($14,000)  dollars. 

"Sec.  2.  That  said  viaduct  shall  be  built  under  the  joint 
superintendence  of  said  department  of  public  works  and  chief 
engineer  of  said  railway  company,  in  accordance  with  the 
plans  and  specifications  now  on  file  in  the  office  of  said  depart- 
ment of  public  works. 

"Sec.  3.  All  expenses,  of  every  nature  and  kind,  in  excess 
of  said  fourteen  thousand  ($14,000)  dollars  shall  be  borne 
by  the  said  city  of  Chicago.  Said  city  shall  maintain  the 
approaches  to  and  floor  of  said  viaduct  at  its  own  expense, 
and  also  do  all  ordinary  repairs.  The  said  city  of  Chicago 
shall  save  the  said  railway  company  harmless  for  any  claim 
for  damages  by  any  person  injured  through  the  erection  of 
said  viaduct,  and  from  all  expenses  connected  with  the  erec- 
tion of  the  same  exceeding  said  sum  of  fourteen  thousand 
($14,000)  dollars:  Provided,  however,  the  said  chief  engi- 
neer's services  shall  be  rendered  at  the  expense  of  said  rail- 
road company. 

"Sec.  4.  This  ordinance  shall  be  in  force  from  and  after 
the  acceptance  of  the  provisions  hereof  by  said  railway  com- 
pany, by  its  authorized  officer  or  officers." 
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And  also  of  a  letter,  in  the  words  following : 


"PENNSYLVANIA  COMPANY, 
Office  of  the  General  Manager, 

Pittsburgh,  Penn.,  March  30,  1878. 


"Sir — On  condition  that  the  city  of  Chicago  will,  by  ordi- 
nance, (copy  of  which  is  hereto  attached,)  provide  for  the 
erection  of  a  viaduct  over  the  tracks  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company,  at  Eighteenth  street, 
according  to  plans  and  specifications  now  on  file  in  the  office 
of  the  department  of  public  works  in  said  city,  this  corporation 
will  contribute,  and  obligate  itself  to  pay,  the  sum  of  $14,000 
towards  the  expense  of  the  construction  of  said  work,  to  be 
proportionately  expended  as  the  work  progresses,  on  the  esti- 
mates of  the  department  of  public  works  and  of  the  chief 
engineer  of  this  company. 

"Respectfully, 

J.  D.  Layno,  Gen.  Manager." 

Proof  was  also  made  that  the  Pennsylvania  company  paid 
to  the  city  $14,000  on  account  of  the  construction  of  the 
viaduct,  and  that  the  plans  for  its  construction  were  submit- 
ted to  the  engineer  of  the  Pennsylvania  company,  and  were 
satisfactory  to  him. 

Appellant  thereupon  asked  the  court  to  instruct  the  jury 
as  follows : 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that  the 
ordinance  offered  in  evidence  contains  no  contract  embracing 
the  suit  brought  by  the  plaintiff,  and  the  jury  will  disregard 
any  contract  claimed  by  the  counsel  for  the  city,  that  it  alone 
is  liable  for  the  damages  in  this  case  to  the  plaintiff." 

But  the  court  refused  to  give  the  instruction,  and,  to  the 
contrary,  gave  the  following,  at  the  instance  of  the  city : 

"The  jury  are  instructed  that  they  should  not  permit  the 
fact  that  the  Pennsylvania  company  is  a  co-defendant  with 
the  city  in  this  case,  in  any  way  to  prejudice  their  minds  as 
42—111  III. 
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against  the  city ;  and  the  jury  are  further  instructed,  that  by 
the  ordinance  of  April  15,  1878,  introduced  in  evidence  by 
the  plaintiff,  if  it  appears  by  the  evidence  that  the  railway 
company  assented  thereto,  the  city  would  be  bound  to  save 
the  railway  company  harmless  against  any  damages  which 
may  be  recovered  by  reason  of  the  erection  of  the  viaduct." 

We  do  not  conceive  that  it  was  a  material  inquiry  whether 
the  city  was  bound  to  save  the  railway  company  harmless 
against  damages  to  be  sustained  in  consequence  of  the  con- 
struction of  the  viaduct.  That  could  only  be  material  in  a 
suit  brought  by  the  railway  company  against  the  city  for 
indemnity.  It  can  hardly  be  necessary,  and  yet  can  do  no 
harm,  to  call  attention  to  the  fact  that  the  liability  of  the 
defendants,  here,  rests  upon  tort,  and  not  upon  contract. 
If  both  have  been  guilty  of  a  tort,  to  the  injury  of  the  plain- 
tiff, both  are  liable,  no  matter  what  contracts  there  may  be 
between  them  as  to  indemnity. 

We  come,  then,  to  the  inquiry,  does  the  fact  that  the  Penn- 
sylvania company  pays  $14,000  towards  the  expenses  of  con- 
structing this  viaduct,  and  stipulates  that  it  shall  be  done 
under  the  joint  superintendence  of  the  department  of  public 
works  and  the  chief  engineer  of  the  company,  make  the 
company  liable  for  damages  sustained  by  adjacent  property 
holders. 

The  city  alone  has.  authority  to  construct  a  viaduct  in  the 
street,  and  we  will  not  presume,  in  the  absence  of  proof,  that 
authority  has  been  attempted  to  be  surrendered  to  others. 
There  is  no  such  proof  here.  The  evident  purpose  of  requir- 
ing the  work  to  be  done  under  the  joint  superintendence  of 
the  department  of  public  works  and  the  chief  engineer  of  the 
company,  is,  that  the  work  may  be  done  to  the  satisfaction 
of  the  company  as  well  as  of  the  city, — in  short,  to  avoid 
prejudicing,  unnecessarily,  the  rights  and  interests  of  the 
company.  But  the  improvement  is  still  the  improvement  of 
the  city,  the  property  is  its  property,  and  the  supervision  is 
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confided  solely  to  it.  It  is  undoubtedly  true  that  a  contract 
between  a  city  and  another  party,  to  induce  the  city  to  exer- 
cise its  public  powers  for  the  benefit  of  a  private  party,  is 
contrary  to  public  policy,  and  would  not  be  enforced;  but 
there  are  many  cases  where  the  public  necessity  for  the 
making  of  a  given  improvement  is  beyond  question, — where 
the  power  to  make  it  exists,  and  the  duty  to  make  it  is  clear, 
beyond  doubt,  if,  only,  there  be  the  financial  ability.  In  such 
cases,  if  private  parties  voluntarily  contribute  to  lighten  the 
public  burthen,  it  can  not  be  said  the  character  of  the  work 
has,  in  any  degree,  been  changed.  All  there  is  accomplished 
by  the  private  donation  is,  financial  ability  is  given  where 
before  it  was  wanting.  Nor  can  the  fact  that  private  parties 
are  benefited  by  the  improvements,  be  of  material  signifi- 
cance. It  rarely  happens  in  cases  of  public  improvements 
that  private  parties  are  not  benefited, — it  is  only  important 
that  the  improvement  is  not  in  the  interest  of  private  parties 
instead  of  the  public.  Thus  the  court  said  in  Townsend  v. 
Hoyt,  20  Conn.  1 :  "We  must  not  be  considered  as  assenting 
to  the  proposition  that  a  promise  by  individuals  to  pay  a 
part  of  the  expense  of  public  improvements  ordered  by  pub- 
lic authority,  is,  of  course,  illegal  and  void.  We  think  the 
amount  of  a  public  burthen,  or  the  cost  of  a  public  improve- 
ment, may  properly  enough  enter  into  the  question  of  expe- 
diency or  necessity.  A  canal,  a  railroad,  a  bridge,  a  new 
street,  a  public  square,  or  a  sewer,  is. called  for.  If  made  in 
one  way,  or  in  one  place,  it  will  be  much  better  for  the  public, 
though  more  expensive ;  but  individuals  especially  benefited 
stand  ready,  by  giving  their  land,  their  money  or  their  labor, 
to  meet  the  extra  expense.  Will  these  promises  be  void,  as 
being  without  consideration  or  against  public  policy?  We 
think  not." 

There  being,  then,  nothing  in  the  contract  itself  necessarily 
illegal,  and  there  being  no  evidence  aliunde  the  evidence  of 
the  contract  to  show  an  illegal  motive  or  purpose  in  either 
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of  the  parties,  how  can  the  company  be  held  liable  as  a.  tort 
feasor  for  merely  contributing  material  aid  to  the  execution 
of  a  work  not  unlawful  in  itself,  and  not  necessarily  attended 
with  injury  to  private  rights?  The  city  might  lawfully  con- 
struct the  viaduct,  and  although  it  should  damage  private 
property,  it  could  not  be  enjoined  from  its  construction,  but 
the  party  injured  would  have  his  remedy  in  an  action  at  law, 
after  the  completion  of  the  work.  (Stetson  v.  Chicago  and 
Evanston  Railroad  Co.  75  111.  74.)  Surely,  it  could  not  rea- 
sonably be  intended  because  A  agreed  to  give  B  $100  to  aid 
him  in  prosecuting  a  work  that  he  might  lawfully  prosecute, 
that  he  intended  he  should  prosecute  the  work  unlawfully. 
The  city,  here,  might  have  adjusted  the  plaintiff's  damages 
by  a  proceeding  under  the  Eminent  Domain  act,  before  pro- 
ceeding with  the  work,  or  it  might  respond  in  damages  after 
the  work  was  completed ;  but  in  either  event  it  was  respon- 
sible, and  the  work  was  lawful.  Could  it  be  pretended  that 
every  individual  along  the  street  who  should  contribute  to 
this  work  is  liable  in  tort  for  all  the  evil  consequences  flowing 
from  the  work,  would  it  not  follow,  if  the  money  were  raised 
by  special  assessment  a  like  liability  would  exist  ?  If  the 
mere  contribution  of  material  aid  fixes  responsibility,  what 
principle  excludes  the  one  and  includes  the  other? 

In  speaking  of  unintended  wrongs,  Cooley,  in  his  work  on 
Torts,  on  page  140,  says:  "Passing  now  to  the  class  of  un- 
intended wrongs,  we  find  them  to  consist  most  commonly 
in  the  neglect  to  perforin  some  duty  which  the  party  has 
assumed  by  contract,  or  which  the  law  has  imposed  because 
of  official  position  or  of  some  special  relation.  In  such  cases 
several  persons  may  be  found  blamable,  but  it  does  not  follow 
that  all  can  be  held  liable  to  the  party  wronged.  The  rule 
is  general  in  such  cases  that  the  legal  wrong  is  chargeable 
only  to  the  party  who,  by  his  contract,  assumed  the  duty, 
or  upon  whom  the  law  imposed  it, — in  other  words,  as  the 
breach  of  duty,  constitutes  the  wrong,  the  person  who,  in  legal 
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contemplation,  is  a  wrongdoer,  is  the  person  who  was  bur- 
dened with  the  duty,  and  who  has  failed  in  its  performance." 
The  city,  in  the  present  case,  is  the  party  burdened  with 
the  duty,  and  who  has  failed  in  its  performance.  It,  alone, 
could  go  upon  the  street  and  erect  the  viaduct.  It,  alone, 
could  take  and  damage  and  condemn  property  for  that  pur- 
pose, or  lawfully  proceed  with  the  work  without  being  subject 
to  injunction,  being  liable  for  the  payment  of  all  damages 
upon  its  completion.  The  position  contended  for  by  appellant 
would  make  every  donor  to  the  capital  of  a  railroad  company 
liable  jointly  with  the  company,  or  severally,  every  time  the 
company  should  take  or  damage  property  in  the  construction 
of  its  road  without  having  first  obtained  the  right  to  do  so  by 
proceedings  under  the  Eminent  Domain  act.  That  such  a 
consequence  is  not  to  be  regarded  as  the  proximate  conse- 
quence of  the  act,  is,  we  think,  too  clear  to  admit  of  discussion. 

The  instruction  given  at  the  instance  of  appellees  correctly 
says  that  the  jury  should  not  permit  the  fact  that  the  Penn- 
sylvania company  is  a  co-defendant  with  the  city  in  the  case, 
to  prejudice  their  minds  against  the  city.  The  balance  of 
the  instruction  should,  in  our  opinion,  have  been  refused  as 
irrelevant,  but  it  is  impossible  that  giving  it  can  have  pre- 
judiced appellant,  because  there  is  no  other  hypothesis,  sus- 
tained by  evidence,  upon  which  the  Pennsylvania  company 
can  be  held  liable, — and  so,  in  effect,  the  court  ruled  in  giving 
appellees'  instruction. 

We  see  no  cause  to  disturb  the  judgment  below,  and  it  will 

therefore  be  affirmed. 

Judgment  affirmed. 
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J.  E.  Askew 

v. 

J.  T.  Springer. 

Filed  at  Springfield  Sept.  27,  1884— Rehearing  denied  January  Term,  1885. 

1.  Partnership — duties  and  compensation  of  partners.  On  the  forma- 
tion of  a  partnership,  all  the  members  of  the  firm  are  required  to  devote  their 
time,  skill  and  efforts  to  the  accomplishment  of  the  objects  for  which  it  is 
formed,  unless  there  be  an  agreement  to  the  contrary;  and  in  the  absence  of 
any  agreement,  neither  partner  has  the  legal  right  to  charge  the  firm  or  other 
partners  for  services  rendered  in  cariying  on  its  affairs. 

2.  Same — right  of  one  partner  to  rescind  contract.  If  partners,  in  the 
buying  of  land,  and  its  sale  in  lots,  agree  among  themselves  that  the  partner 
making  the  sales  shall  receive  a  certain  commission  or  per  cent  upon  all  such 
sales,  neither  one  will  afterward  have  the  right  to  rescind  such  agreement 
without  the  assent  of  all.  One  of  two  partners  can  not  terminate  such  a  con- 
tract by  notice  to  the  other.  The  fact  that  no  claim  is  made  for  such  per  cent 
during  the  continuance  of  the  firm,  will  not  preclude  him  from  receiving  the 
same  on  a  settlement  of  the  partnership  account. 

3.  Same — compensation  of  active  partner  not  lost  by  a  failure  to  make 
claim  on  settlement.  Where  it  is  agreed  that  a  partner  making  sales  of  part- 
nership lots  shall  receive  a  commission  of  five  per  cent  on  the  amount  of  all 
sales  he  makes,  the  fact  that  he  makes  no  claim  for  such  commissions  during 
the  continuance  of  the  firm,  and  a  settlement  is  made  of  all  other  prior  trans- 
actions, without  including  his  claim  for  compensation,  will  not  preclude  the 
partner  entitled  to  compensation  under  the  contract,  on  a  final  settlement, 
from  claiming  it. 

4.  Limitation — when  the  statute  begins  to  run  as  between  partners. 
The  Statute  of  Limitations  does  not  begin  to  run  as  to  matters  of  account 
between  partners,  until  after  the  partnership  has  ceased  to  exist.  The  Statute 
of  Limitations  does  not  begin  to  run  until  a  right  of  action  has  accrued. 

5.  Same— former  decision.  The  case  of  Quayle  v.  Guild,  91  111.  378,  is 
not  to  be  understood  as  holding  a  different  rule.  There,  one  of  the  partners 
had  died,  and  the  partnership  was  thereby  dissolved,  and  it  was  held  the 
statute  began  to  run  from  that  time. 

6.  Costs — in  chancery — discretion.  The  matter  of  costs  in  a  chancery 
suit,  except  on  dismissal  of  the  bill,  is  discretionary  with  the  trial  court,  and 
will  not  be  reviewed  by  this  court. 
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Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Mor- 
gan county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Mr.  W.  P.  Callon,  for  the  appellant : 

There  is  no  presumption  in  favor  of  a  decree,  as  in  case  of 
a  judgment  at  law.     Danforth  v.  Mclntyre,  11  Braclw.  417. 

The  entire  claim  for  commissions  is  barred  by  the  Statute 
of  Limitations,  the  defence  being  fully  set  up  by  the  answer. 
1  Wait's  Actions  and  Defences,  153. 

When  the  demand  is  of  a  legal  nature,  and  might  be  cogni- 
zable at  law,  it  is  governed  by  the  same  limitations  as  are 
prescribed  by  the  statute  in  regard  to  actions  in  courts  of 
common  law.     Bruen  v.  Hone,  2  Barb.  586. 

In  many,  and  perhaps  most,  cases,  courts  of  equity  act 
upon  the  analogy  of  the  limitations  at  law,  while  in  others 
they  act  not  so  much  in  analogy  as  in  obedience  to  the  statute. 
Wright  v.  Leclaire,  4  Iowa,  420. 

In  cases  of  concurrent  jurisdiction,  such  as  matters  of 
account,  etc.,  where  the  parties  may  proceed  either  at  law  or 
in  equity,  the  Statute  of  Limitations  applies  with  equal  force 
in  both  courts.  (7  Wait's  Actions  and  Defences,  229,  230.) 
In  this  case  appellee  had  his  remedy  against  appellant  by 
action  of  account.  (Kev.  Stat.  1874,  chap.  2,  par.  2.)  In- 
deed, some  courts  have  gone  further.  In  Leslie  v.  Rosson, 
39  Miss.  368,  the  court  say :  "A  court  of  equity  will  not 
entertain  a  bill  for  an  account,  even  between  partners,  when 
the  items,  both  of  credit  and  debit,  arise  from  a  special  con- 
tract, and  are  few,  and  are  for  fixed  and  definite  sums,  and 
easily  ascertained  by  the  verdict  of  a  jury."  But  as  conclu- 
sive upon  this  question  I  cite  Quayle  v.  Guild,  91  111.  378, 
where  the  precise  question  under  discussion  is  squarely  pre- 
sented, and  as  squarely  decided.  Also,  Hancock  v.  Harper, 
86  111.  445 ;  Collyer  on  Partnership,  sec.  374 ;  Daniell's  Ch. 
Prac.  (Perkins'  ed.)  664,  665. 
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Brief  for  the  Appellee.     Opinion  of  the  Court. 


Messrs.  Springer  &  Dummer,  for  the  appellee: 

Where  a  fact  is  stated  in  a  bill  and  admitted  in  the  answer, 
the  admission  is  conclusive,  and  can  not  be  contradicted  by 
evidence.  Welder  v.  Clark,  27  111.  251 ;  Knowles  v.  Knowles, 
86  id.  1. 

When  a  proposition  is  made  and  assented  to,  the  law  will 
raise  the  inference  that  both  parties  understood  it  alike  ;  and 
if  such  is  not  the  fact,  the  burden  of  showing  a  misunder- 
standing is  upon  him  who  asserts  it.  Brant  v.  Gallup,  5 
Bradw.  262. 

The  contract  for  commissions  could  not  be  rescinded  by 
only  one  of  the  parties. 

The  Statute  of  Limitations  has  no  application  to  this  case. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Springer,  against 
Askew,  for  the  dissolution  of  a  partnership,  a  settlement  of 
partnership  accounts,  and  for  a  partition  of  lands  belonging 
to  the  firm. 

In  1866  the  parties  purchased  forty-four  acres  of  land  ad- 
joining the  city  of  Jacksonville,  for  which  they  paid  $13,375. 
They  surveyed  and  platted  the  land  into  city  lots,  for  sale. 
In  this  they  formed  a  partnership,  and  it  was  agreed  that  they 
should  share  both  in  the  profits  and  losses  in  the  sale  of  the 
lots,  and  that  the  partner  making  sales  should  receive  five 
per  cent  commissions.  Complainant  claims  that  the  partner 
making  such  sale  should  receive  such  commissions  out  of  the 
other  partner's  share,  on  the  division  of  the  proceeds  of  the 
sale  ;  but  defendant  claims  the  agreement  was  to  take  the  per 
cent  from  the  gross  proceeds  of  the  sale.  Defendant  made 
no  sales,  but  all  sales  of  the  property,  but  one,  were  made  by 
complainant.  Soon  after  the  first  sale  was  made  by  com- 
plainant, the  parties  met  to  divide  the  proceeds,  and  each 
contended  for  his  version  of  the  contract  as  to  the  commis- 
sions.    Defendant  protested  vigorously  against  complainant's 
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claim,  but  finally  yielded,  but  claims  that  he  notified  com- 
plainant the  agreement  should  then  end.  It  also  appears 
the  sales  amounted  to  about  $23,000,  and  it  is  not  claimed 
that  complainant  has  received  more  than  $150  commissions. 
In  1S78  the  parties  came  to  a  settlement  of  all  partnership 
matters  except  commissions,  which  were  not  taken  into  ac- 
count or  even  mentioned.  The  parties  also  agreed  on  a  par- 
tition of  the  unsold  partnership  property,  but  some  difficulty 
occurred  in  reference  to  the  deeds,  and  it  fell  through.  On 
a  hearing,  the  circuit  court  decreed  a  partition,  which  was 
made,  and  to  which  no  exceptions  are  urged.  The  case  was 
referred  to  a  master,  to  state  an  account,  who  reported  as 
due  to  complainant,  from  defendant,  the  sum  of  $304.37. 
Both  parties  filed  exceptions  to  the  report,  and  on  hearing 
further  evidence,  in  open  court,  the  exceptions  were  over- 
ruled, and  the  court  decreed  that  defendant  pay  complainant 
$245.37,  and  decreed  that  the  partnership  be  dissolved,  and 
that  defendant  pay  two-thirds  of  the  costs.  Defendant  ap- 
pealed to  the  Appellate  Court  for  the  Third  District,  where 
the  decree  was  affirmed,  and  he  appeals  to  this  court. 

The  only  question  contested  in  this  court  is  the  correctness 
of  the  statement  of  the  account  and  the  decree  for  the  costs. 
The  doctrine  has  been  repeatedly  announced  by  this  court 
that  on  the  formation  of  a  partnership  all  the  members  of 
the  firm  are  required  to  devote  their  time,  skill  and  efforts 
to  the  accomplishment  of  the  objects  for  which  it  is  formed, 
unless  there  be  an  agreement  to  the  contrary.  It  is  also  well 
settled  in  this  court  that  in  the  absence  of  all  agreement  to 
the  contrary,  neither  partner  has  the  legal  right  to  charge 
the  firm  or  the  other  partners  for  services  rendered  in  carry- 
ing on  its  affairs.  We  must  therefore  look  to  the  agreement 
of  the  partners  in  this  case  for  authority  to  charge  commis- 
sions or  a  percentage  on  sales  made  by  appellee. 

The  evidence  most  satisfactorily  establishes  an  agreement 
that  the  partner  selling  the  firm  property  should  be  entitled 
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to  a  commission,  but  the  partners  differ  as  to  its  rate,  and 
their  evidence  on  the  question  is  irreconcilably  contradictory. 
When  they  came  to  divide  the  proceeds  of  the  first  sale,  ap- 
pellee contended  the  agreement  was  that  he  should  have  ten 
per  cent  of  the  proceeds, — or,  what  is  the  same  thing,  that 
appellant  should  pay  him  ^.Ye  per  cent  of  his  half.  Appellant 
claimed  that  it  was  to  be  only  five  per  cent  of  the  proceeds, 
or  two  and  one-half  per  cent  on  his  half ;  and  he  claims  that 
he  then  notified  appellee  that  the  agreement  was  at  an  end. 
If  there  was  an  agreement  as  either  party  understood  it,  then 
neither  had  the  power  to  rescind  it  without  the  assent  of  the 
other.  This  proposition  is  axiomatic.  The  notice,  therefore, 
did  not  terminate  the  agreement.  The  dispute  was  whether 
the  commissions  should  be  at  the  one  rate  or  the  other. 
Appellant  does  not  claim  that  he  refused  to  pay  any  commis- 
sions in  the  future,  but  he  was  protesting  that  he  would  not 
pay  five  per  cent  of  his  share  ;  but  had  he  refused  to  pay  any 
commissions,  that  would  not  have  abrogated  the  agreement 
that  commissions  should  be  charged.  Had  appellee  under- 
stood that  the  agreement  to  pay  commissions  was  at  an  end, 
it  is  not  probable  that  he  would  have  devoted  his  time, 
skill  and  energy  in  making  sales,  when  appellant  contributed 
nothing  in  the  way  of  attention  to  the  property,  or  made  any 
effort  for  its  sale.  It  was  equitable  and  just  that  such  or 
some  other  agreement  should  have  been  made  to  compensate 
appellee  for  his  time  and  effort  in  making  sale  of  the  prop- 
erty, when  appellant  was  doing  nothing.  Appellant  had  con- 
tributed no  more  means  for  the  purchase  of  the  land  than 
had  appellee ;  nor  has  he  shown  any  reason  why  it  would  be 
fair,  equitable  or  just  that  appellee  should  perform  all  the 
labor  and  contribute  all  the  effort  and  skill  in  selling  the 
property,  and  divide  the  profits  equally  with  him.  This  being 
true,  we  will  not  infer,  on  slight  evidence,  that  appellee  had 
agreed  to  abandon  the  agreement  that  he  was  to  sell  with 
commissions,  or  that  appellant  understood  he  was  to  have  no 
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compensation  for  his  attention  to  the  property,  or  for  its  sale. 
Nor  will  the  fact  that  appellee  made  no  claim  for  commissions 
during  the  continuance  of  the  partnership,  preclude  him  from 
claiming  them  under  the  agreement.  Nor  does  the  fact  that 
a  settlement  was  made  of  all  other  prior  transactions  without 
including  this  claim  for  commissions,  preclude  appellee  from 
asserting  his  claim,  inasmuch  as  other  lands  remained  to  be 
sold,  and  the  affairs  of  the  firm  were  not  closed.  Nor  does 
the  plea  of  the  Statute  of  Limitations  apply  because  the 
charges  were,  some  of  them,  made  fifteen  or  sixteen  years 
since.  The  partnership  was  still  in  existence,  and  its  affairs 
were  not  closed.  Until  that  has  ceased  to  exist  the  statute 
does  not  begin  to  run.  If  it  were  otherwise,  no  account  could 
be  taken  of  long  partnerships  back  of  the  period  of  the  bar 
of  the  statute.  Until  a  dissolution  or  an  accounting  by  the 
partners  neither  has  the  right  to  sue  for  an  accounting  or  for 
a  balance,  and  the  statute  never  begins  to  run  until  an  action 
accrues.     The  evidence  warrants  the  decree. 

As  to  the  question  of  costs,  we  again,  as  we  have  many 
times  before,  commencing  many  years  since,  only  refer  to 
the  18th  section  of  the  Cost  act.  It  provides  that  on  the 
dismissal  of  the  bill  the  defendant  shall  recover  costs,  but  in 
all  other  cases  in  chancery  not  otherwise  directed  by  law,  it 
shall  be  in  the  discretion  of  the  court  to  award  costs,  or  not. 
This,  as  we  have  many  times  said,  is  purely  in  the  discretion 
of  the  court,  over  which  we  have  no  control. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Per  Curiam  :  We  have  considered  the  petition  for  a  rehear- 
ing with  all  the  care  the  time  at  our  disposal  will  permit, 
and  have  reconsidered  all  the  questions  involved,  and  have 
reached  the  same  conclusion  heretofore  announced. 
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It  is  urged  that  the  case  of  Quayle  v.  Guild,  91  111.  378, 
is  conclusive  of  this  case, — that  it  holds  that  a  bill  for  an 
account  is  barred  in  the  usual  period,  notwithstanding  the 
partnership  has  not  terminated.  This  is  a  misconception  of 
the  doctrine  of  that  case.  There,  one  of  the  partners  had  died, 
which,  under  all  the  authorities,  terminated  the  partnership, 
and  it  was  held  that  the  statute  began  to  run  from  that  time. 
That  case  is  in  harmony  with  what  is  said  in  the  opinion 
heretofore  filed  herein. 

It  is  urged  that  the  court  erred  in  allowing  appellee  com- 
missions on  the  sale  of  a  portion  of  the  lots  by  Wilson,  and 
appellee  has  thereby  received  $37.50  too  much.  To  this  it  is 
sufficient  to  say,  that  the  court,  on  a  hearing  on  the  master's 
report,  reduced  it  from  $304.37,  to  the  sum  of  $245.37. 
Thus  the  sum  returned  by  the  master  was  reduced  $59,  and 
as  nothing  appears  to  the  contrary,  we  must  presume  the  re- 
duction embraced  this  item.  It  was  more  than  large  enough 
to  cover  this  error,  and  unless  it  appeared  the  reduction  was 
made  for  some  other  reason,  we  must  presume  the  error  was 
thus  corrected. 

The  rehearing  must  be  denied. 

Rehearing  denied. 
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ABATEMENT. 
Death  of  party. 

1.  Death  of  defendant  pending  suit  —  entering  judgment.  "Where 
the  court  once  acquires  full  jurisdiction,  in  a  regular  manner,  during  the 
lifetime  of  both  parties,  the  death  of  the  defendant  after  trial,  but  before 
judgment,  will  not  abate  the  suit  and  render  judgment  against  him  void. 
At  most  it  is  but  an  irregularity.     Danforth  v.  Danforth,-  236. 

2.  Death  of  party  to  a  decree  for  divorce— as  affecting  the  right 
of  appeal  by  the  survivor.  The  party  against  whom  a  decree  of  divorce 
has  been  rendered  has  the  right  to  have  the  same  reversed  for  error, 
and  this  right  is  not  defeated  by  the  death  of  the  other  party  pending 
the  appeal  or  writ  of  error.  The  divorced  wife  may,  after  her  husband's 
death,  prosecute  a  writ  of  error  to  reverse  the  decree,  and  thereby  be 
restored  to  all  her  rights  as  widow  in  the  estate  of  her  deceased  husband. 
Ibid.  236. 

Contradicting  sheriff's  return. 

3.  Of  service  on  a  corporation — by  plea  in  abatement — sufficiency 
of  plea.     See  PEOCESS,  3,  4. 

ACKNOWLEDGMENTS  OF  DEEDS.     See  CONVEYANCES,  1,  2. 

ACQUIESCENCE. 
Whether  a  license  to  be  implied.     See  LICENSE,  6. 

ACTIONS. 

Use  of  street — injury  to  private  rights. 

1.  The  mere  contributing  of  material  aid  by  a  private  individual  to 
a  city,  to  enable  the  latter  to  execute  a  public  work  not  unlawful  in  itself, 
is  not  necessarily  attended  with  liability  on  the  part  of  him  who  extends 
such  aid,  for  injury  that  may  thereby  result  to  private  rights.  Culbertson 
&  Blair  Packing  and  Provision  Co.  v.  City  of  Chicago  et  al.  651. 

2.  So  where  a  railway  company  entered  into  a  contract  with  a  city, 
by  which  the  former  agreed  to  pay  a  given  sum  on  the  cost  of  a  viaduct 
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ACTIONS.  Use  of  street — injury  to  private  rights.  Continued. 
proposed  to  be  constructed  in  a  street,  there  being  no  illegal  motive  in 
tendering  such  aid  to  the  city,  it  was  held,  that  the  railway  company  could 
not  be  held  jointly  liable  with  the  city  in  tort  for  a  private  injury  to  ad- 
joining property  caused  by  the  viaduct.  Culbertson  &  Blair  Packing 
and  Provision  Co.  v.  City  of  Chicago  ei  al.  651. 
Corporation — after  dissolution. 

3.  Of  actions  in  the  corporate  name.     See  CORPORATIONS,  2. 
Corporation  in  hands  of  receiver. 

4.  May  sue  by  leave  of  court.     See  RECEIVERS,  3. 
Forcible  detainer. 

5.  By  purchaser  at  judicial  sale — against  whom  the  action  will  lie. 
See  FORCIBLE  ENTRY  AND  DETAINER,  1. 

Statutory  remedies. 

6.  As  excluding  all  others.     See  REMEDIES,  1. 

ADMINISTRATION  OF  ESTATES. 
Discharging  incumbrance  on  real  estate. 

1.  Payment  by  administrator  of  prior  incumbrance  on  land  pur- 
chased by  the  intestate.  Where  a  person  acquires  land  subject  to  an 
incumbrance  for  the  debt  of  a  prior  owner,  and  dies,  his  administrator  is 
not  authorized  by  law  to  pay  such  debt  or  incur  expense  on  account  of  it. 
Stiger  et  al.  v.  Bent,  328. 

ADMISSION. 
As  ground  for  an  estoppel.     See  ESTOPPEL,  1. 

ADVANCEMENT. 
Evidence  in  respect  thereto. 

1.  The  owner  of  a  tract  of  land  made  and  delivered  a  deed  for  the 
same  to  his  daughter,  and  thereupon  she  gave  to  him  a  receipt,  express- 
ing that  she  had  received  from  him  the  sum  of  $1000  in  land,.  After 
the  death  of  the  grantor,  on  an  application  for  partition  of  the  lands  of 
his  estate,  the  other  heirs  contended  that  the  grant  mentioned  was  an 
advancement  to  the  daughter,  while  the  latter  insisted  it  was  not.  The 
evidence  showed  the  intestate  had  made  various  gifts  of  land  and  money 
to  his  children  during  his  lifetime,  and  had  endeavored  to  treat  them 
equally  in  this  respect.  There  was  evidence  of  his  repeated  declarations 
that  he  had  given  all  his  children  equal  amounts  of  property,  and  that  he 
had  made  them  equal.  The  evidence  on  this  branch  of  the  case,  which 
was  objected  to  by  those  of  the  heirs  who  claimed  the  gift  was  an  ad- 
vancement, was  regarded  as  properly  received.  Cline  et  al.  v.  Jones 
et  al.  563. 
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ADVERSE  POSSESSION. 

To  defeat  specific  performance.     See  LIMITATIONS,  9. 
As  against  tenant  in  common.     Same  title,  6. 

AFFIDAVIT. 
Tax  sale  purchaser. 

Requisites  of  affidavit  of  purchaser  at  a  tax  sale — as  the  basis  for 
tax  deed.     See  TAXATION  AND  TAX  TITLES,  15,  16. 

AGENCY. 

Authority  of  agent  to  receive  payment, 

1.  Evidence  thereof — burden  of  proof.  Where  an  agent  has  the 
possession  of  a  promissory  note  after  due,  it  may  be  inferred  that  he  has 
authority  to  receive  payment  of  it;  but  the  burden  is  on  the  debtor  who 
makes  payment  to  the  agent  relying  upon  such  inference,  to  show  that 
the  note  was  in  his  possession  when  the  payment  was  made,  and  the  fact 
that  the  note  is  neither  surrendered  nor  offered  to  be  surrendered,  affords 
evidence  the  agent  did  not  have  it.     Stiger  et  al.  v.  Bent,  328. 

Ratification  by  acquiescence. 

2.  The  fact  that  a  depositor  in  a  bank  remained  silent  for  over  two 
years  after  being  informed  that  the  cashier  had  signed  his  name  to  a 
check,  and  took  no  measures  to  assert  his  rights,  may  be  regarded  as  a 
strong  circumstance  tending  to  show  that  the  cashier  was  authorized  to 
draw  the  check;  but  it  is  error  to  instruct  the  jury,  as  a  matter  of  law, 
that  if  the  depositor  neglected  to  repudiate  the  act  within  a  reasonable 
time  after  being  informed  of  the  facts,  he  thereby  ratified  and  confirmed 
the  act  of  the  bank  in  charging  him  with  such  check.  DeLand  v.  Dixon 
National  Bank,  323. 

Agent  of  trustee  or  guardian. 

3.  When  he  may  be  held  as  a  trustee.  See  TRUSTS  AND  TRUS- 
TEES, 2. 

AMENDMENTS. 
As  to  parties — in  partition.     See  PARTIES,  4,  5. 
In  Supreme  Court.     See  PRACTICE  IN  THE  SUPREME  COURT,  1. 

APPEALS  AND  WRITS  OF  ERROR. 
In  suit  on  appeal  bond. 

1.  In  special  assessment  proceedings — directly  from  trial  court.  An 
appeal  bond  given  on  an  appeal  to  three  supervisors  from  a  confirmation 
of  a  special  assessment  for  drainage,  being  but  incidental  to  the  assess- 
ment it  is  given  to  secure,  an  appeal  from  a  judgment  in  an  action  on 
such  bond  lies  directly  from  the  trial  court  to  this  court,  the  same  as  if 
the  suit  had  been  on  the  assessment  itself.  Kilgour  v.  Drainage  Com- 
missioners, 342. 
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APPEALS  AND  WRITS  OF  ERROR.     Continued. 
Whether  freehold  involved. 

2.  Resulting  trust  in  a  freehold  estate.  Where  one  of  the  main 
objects  of  a  bill  in  chancery  is  to  recover  an  equitable  freehold  in  land, — 
or,  in  other  words,  to  establish  a  resulting  trust  in  a  freehold  estate, — a 
freehold  is  involved,  and  this  court  has  jurisdiction  of  an  appeal  directly 
from  the  trial  court.     Lehmann  et  al.  v.  Rothbarth,  185. 

3.  While  it  is  true  that  a  party  can  not  invest  this  court  with  original 
jurisdiction  of  an  appeal  by  merely  alleging  facts  showing  he  claims  a 
freehold,  without  proof  tending  to  establish  such  claim,  yet  where  there 
is  evidence  fairly  tending  to  support  such  allegation,  and  the  claim  is 
made  in  good  faith,  an  appeal  may  be  prosecuted  directly  to  this  court. 
Ibid.  185. 

AS    TO    AMOUNT   INVOLVED. 

4.  On  agreement  to  keep  property  insured.  In  an  action  for  an 
alleged  breach  of  an  agreement  to  keep  insured  a  building  of  the  insur- 
able value  of  $125,000,  which  was  burned,  and  whereby  the  owner  lost 
that  sum,  where  the  evidence  in  the  record  showed  the  value  of  the  prop- 
erty, it  was  held,  that  an  appeal  would  lie  to  this  court  from  the  final 
judgment  of  the  Appellate  Court  affirming  a  judgment  for  the  defend- 
ants.    Brant  v.  Gallup  et  al.  487. 

5.  Amount  involved,  how  determined.  In  an  action  to  recover  dam- 
ages from  the  breach  of  a  contract  to  insure  and  keep  insured  a  theatre 
building,  during  the  life  of  a  mortgage  given  on  the  same  by  the  owner, 
the  Appellate  Court  affirmed  the  judgment  for  the  defendants.  On  appli- 
cation by  the  plaintiff  for  an  appeal,  a  motion  was  made  for  a  certificate 
of  that  court  finding  the  amount  involved,  and  the  plaintiff,  in  support 
of  his  motion,  filed  his  affidavit  stating  that  his  claim  was  for  $125,000, 
for  the  breach  of  the  agreement  to  insure:  Held,  that  this  court  might 
look  to  such  affidavit  as  showing  the  amount  in  controversy,  as  well  as  to 
other  evidence  appearing  in  the  record  as  to  the  value  of  the  property. 
Ibid.  487. 

Reviewing  controverted  questions  of  fact. 

6.  In  actions  to  recover  for  a  personal  injury  on  the  ground  of  neg- 
ligence, controverted  questions  of  fact  found  by  the  trial  and  Appellate 
courts  in  the  same  way,  can  not  be  reviewed  by  this  court;  nor  where 
there  is  evidence  tending  to  prove  an  allegation,  can  this  court  inquire 
into  its  weight.    Hannibal  and  St.  Joseph  Railroad  Co.  v.  Martin,  219. 

Death  of  party. 

7.  To  a  decree  of  divorce — as  affecting  survivor's  right  of  appeal. 
See  ABATEMENT,  2. 

In  case  of  an  injunction. 

8.  Whether  an  appeal  will  operate  to  continue  the  injunction.  See 
INJUNCTIONS,  3. 
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APPEALS  AND  WKITS  OF  ERROR.     Continued. 

On  assessment  for  taxation. 

9.  Of  the  mode  of  obtaining  a  final  review  on  question  of  exemption. 
See  TAXATION  AND  TAX  TITLES,  1,  2. 

APPEAL  BOND. 
Exemption  of  municipal  corporations. 

1.  Constitutionality  of  the  law.  The  act  of  1879,  allowing  municipal 
corporations  to  appeal  without  giving  an  appeal  bond,  as  in  other  cases, 
is  not  unconstitutional,  as  being  either  a  local  law  or  special  legislation. 
Holmes  v.  City  of  Mattoon,  27. 

ARBITRATION  AND  AWARD. 
Right  of  parties  to  re  heard. 

1.  Waiver — presumption.  Where  a  controversy  is  submitted  to  two 
arbitrators,  under  an  agreement  for  the  selection  oft  a  third  one  in  case 
the  two  are  unable  to  agree,  and  after  a  hearing  and  disagreement  the 
two  first  appointed  select  a  third  man,  an  award  made  by  two  of  them 
without  giving  the  party  against  whom  it  is  rendered  an  opportunity  of 
being  heard,  is  void,  and  no  recovery  can  be  had  upon  it.  Alexander 
et  al.  v.  Cunningham,  511. 

2.  And  where  an  umpire  or  third  party  is,  by  agreement,  called  by 
two  arbitrators  upon  their  being  unable  to  agree,  in  the  absence  of  evi- 
dence to  the  contrary  it  will  not  be  presumed  that  the  parties  have  waived 
the  right  of  being  heard  and  giving  evidence  before  any  award  is  made. 
The  proof  of  a  waiver  of  such  right  must  be  distinct  and  unequivocal. 

.  Ibid.  511. 

3.  So  where  matters  in  dispute  were  submitted  to  two  arbitrators, 
under  a  written  agreement  that  they  might  call  in  a  third  party  if  they 
failed  to  agree,  and  they  did  call  in  a  third  party,  and  two  of  the  three 
made  an  award,  in  an  action  of  assumpsit  upon  the  award  the  defendant 
pleaded  that  after  the  third  party  was  called  in  to  participate  in  the  deci- 
sion, they,  or  either  of  them,  never  appointed  any  time  for  hearing  the 
defendant  or*  his  witnesses,  or  proofs  touching  the  matters  referred  to 
them,  nor  did  they  afford  the  defendant  any  opportunity  to  be  heard,  and 
that  the  third  man  so  selected  signed  the  award  without  hearing  the  de- 
fendant or  hearing  any  evidence:  Held,  no  error  in  overruling  a  demurrer 
to  the  same.     Ibid.  511. 

ASSESSMENT. 
Under  Drainage  law. 

Distinguished  from  a  tax.     See  DRAINAGE  LAW,  4. 

ASSESSOR. 
Finding  as  to  credits  allowed. 

How  far  conclusive.     See  TAXATION  AND  TAX  TITLES,  4. 
43—111  III. 
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ASSIGNMENT. 
Assignee  of  moetgage  debt. 

Of  his  rights  as  respects  the  security.  See  MOKTGAGES  AND 
DEEDS  OF  TKUST,  7. 

ATTORNEY  AT  LAW. 
Evidence  of  a  eetainee. 

1.  To  object  to  judgment  for  taxes.  "Where  a  committee  of  an  asso- 
ciation, of  which  a  lot  owner  is  a  member,  emploj^s  counsel  to  defeat  the 
collection  of  certain  taxes  claimed  to  be  illegal,  that  being  the  object  of 
such  association,  and  such  counsel  appears  before  the  county  court,  puts 
in  objections  for  all  persons  of  the  association  as  to  such  tax,  and  such 
owner,  in  pursuance  of  his  written  obligation,  pays  the  counsel  a  certain 
per  cent  on  all  taxes  defeated,  this  is  evidence  sufficient  to  show  that 
such  counsel  had  authority  to  appear  for  him  in  the  county  court  and 
resist  the  application  for  judgment  against  his  lots.    Neff  v.  Smyth,  100. 

Attobney  and  client. 

2.  Betrayal  of  his  client's  interests  by  the  attorney — remedy.  An 
attorney  at  law,  when  acting  in  good  faith  and  his  client  makes  no  objec- 
tion to  his  management  of  the  cause,  has  the  power  to  waive  or  withdraw 
a  defence  and  consent  to  judgment,  but  not  to  fraudulenthy  sell  out  his 
client's  interests  to  the  opposite  party;  and  the  courts  will  protect  suitors 
from  the  treachery  of  their  solicitors,  as  far  as  possible.  Chicago  Build- 
ing Society  et  al.  v.  Haas  et  al.  176. 

3.  Impeaching  decree  for  fraudulent  collusion  between  one's  attor- 
ney and  the  adverse  party.  A  litigant's  solicitor,  for  money  received 
from  the  adverse  party,  entered  into  a  stipulation  for  the  entry  of  a  de- 
cree against  his  client  for  a  much  larger  sum  than  was  due,  without  the 
knowledge  or  consent  of  the  client,  and  withdrew  a  meritorious  defence, 
and  allowed  a  decree  to  be  entered  according  to  the  corrupt  agreement. 
The  other  party  had  notice  of  the  solicitor's  want  of  authority  and  of  his 
want  of  fidelity,  before  taking  the  decree:  Held,  that  the  decree  should 
be  set  aside  for  fraud  in  procuring  the  same.     Ibid.  176. 

BASTARDY. 
Non-eesident. 

1.  Under  our  statute  a  non-resident  woman  may  maintain  a  bastardy 
proceeding  against  the  putative  father  of  her  child,  in  the  courts  of  this 
State.     Mings  v.  The  People  ex  rel.  98. 

BILLS  OF  EXCEPTIONS.      See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 1,  2,  3. 

BILL  OF  REVIEW. 
Limitation. 

As  to  time  of  filing.     See  LIMITATIONS,  11. 
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BOARD  OF  SUPERVISORS. 
Exemption  feom  taxation 

Decision  of  board  not  conclusive — right  of  appeal  therefrom.  See 
TAXATION  AND  TAX  TITLES,  1,  2. 

BRIDGES. 
County  aid  to  towns. 

1.  Conditions  to  render  county  liable.  "Where  a  town  has  no  power 
to  levy  and  collect  a  tax  to  build  a  bridge  within  the  limits  of  an  incorpo- 
rated city,  the  authorities  of  the  town  can  not  require  the  county  to  con- 
tribute toward  the  expense  of  such  work.  The  People  ex  rel.  v.  Board 
of  Supervisors  of  La  Salle  County,  527. 

2.  Power  of  town  to  levy  a  tax  to  build  a  bridge  within  an  incorpo- 
rated city,  etc.  The  principle  or  rule  to  be  deduced  from  the  legislation 
in  this  State  and  the  decisions  of  this  court,  as  the  law  now  stands,  is, 
that  a  town  has  no  power  to  levy  and  collect  a  tax  for  the  building  of  a 
bridge  within  the  limits  of  an  incorporated  town,  village  or  city  which 
has  itself  the  power  to  establish,  construct  and  repair  bridges  within  its 
own  limits.  The  powers  and  jurisdiction  of  the  commissioners  of  high- 
ways in  relation  to  bridges  do  not  extend  to  any  part  of  the  territory  of 
their  towns  embraced  within  any  such  incorporated  town,  village  or  city. 
The  jurisdiction  of  the  latter,  on  that  subject,  is  exclusive.     Ibid.  527. 

BURDEN  OF  PROOF.     See  EVIDENCE,  33  to  36. 

BURYING  GROUND. 
Dedication   of  lands.      See   DEDICATION,  2;  INJUNCTIONS,  1; 
PARTIES,  3. 

CARRIERS. 
Limiting  liability. 

1.  Reasonableness  of  special  contract  limiting  liability.  A  stipula- 
tion in  a  shipping  contract,  voluntarily  and  understanding^  entered  into 
by  a  shipper  of  live  stock  for  transportation,  that  in  consideration  of  a 
reduced  rate  no  claim  for  damages  accruing  to  the  shipper  shall  be  allowed 
or  paid  by  the  carrier,  or  sued  for  in  any  court,  unless  a  claim  for  such 
loss  or  damage  shall  be  made  in  writing,  verified  by  the  affidavit  of  the 
shipper  or  his  agent,  and  delivered  to  the  general  freight  agent  of  the 
carrier,  at  his  office,  within  five  days  from  the  time  such  stock  is  removed 
from  the  cars,  will  be  buiding  upon  the  shipper,  and  is  not  void  as  being 
contrary  to  any  law  or  to  public  policy.  Black  v.  Wabash,  St.  Louis 
and  Pacific  Ry.  Co.  351. 
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CHANCERY. 

Specific  performance. 

1.  Laches  as  a  defence.  Where  the  purchaser  of  land  was  to  pay 
$600  in  cash  when  the  deed  and  abstract  were  ready,  and  assume  an 
existing  mortgage  of  $3000  on  the  premises,  the  vendor  and  wife  to  make 
him  a  good  and  sufficient  warranty  deed,  no  time  of  performance  being 
fixed,  and  the  purchaser,  within  four  months  from  the  date  of  the  con- 
tract, tendered  the  vendor  $600,  and  presented  him  a  deed  to  be  executed, 
in  which  the  purchaser  assumed  to  pay  the  mortgage  debt,  and,  on  the 
refusal  of  the  vendor  to  perform  the  contract  on  his  part,  immediately 
thereafter  filed  his  bill  for  specific  performance,  it  was  held,  that  the 
delay  was  not  unreasonable,  under  the  circumstances.  Until  the  deed 
and  abstract  were  prepared  the  purchaser  was  not  bound  to  pay.  Litsey 
v.  Whittemore,  267. 

2.  Want  of  title  in  vendor,  and  refusal  of  his  wife  to  join  in  the 
deed — whether  availing  as  a  defence.  The  fact  that  a  vendor  of  land  is 
unable  to  give  a  warranty  deed,  so  as  to  give  a  good  title,  and  that  his 
wife  refuses  to  join  in  a  deed  for  the  land,  is  no  defence  to  a  bill  by  the 
vendee  to  enforce  a  specific  performance.  And  when  the  decree  requires 
the  master  in  chancery  to  make  a  conveyance  to  the  vendee,  this  will 
amount  only  to  a  quitclaim  deed  by  the  vendor  alone,  and  the  latter  can 
not  complain  of  the  decree  on  that  account.     Ibid.  267. 

Imposing  teems. 

3.  On  bill  by  tax-payers  to  restrain  a  county  board  from  misappro- 
priating county  funds  to  the  payment  of  interest  upon  bonds  issued  by 
such  board  in  violation  of  the  statute,  in  granting  the  relief  sought  it  was 
held,  that  the  rule,  he  who  seeks  equity  must  do  equity,  did  not  apply 
to  the  complainants,  as  they  did  not  owe  the  debt,  and  that  there  was  no 
error  in  not  requiring  them  to  pay  the  principal,  with  legal  interest,  as  a 
condition  to  granting  the  relief  sought.  Had  the  county  sought  to  be 
relieved  from  the  payment  of  the  stipulated  interest,  the  rule  might  have 
been  applied.     Locke  et  al.  v.  Davison  et  al.  19. 

Cloud  upon  title — tax  deed. 

4.  Terms  on  setting  it  aside.  Where  a  tax  deed  is  invalid  for  want 
of  a  proper  precept  or  attested  record,  a  court  of  equity  has  jurisdiction 
to  declare  it  void,  as  a  cloud  upon  the  owner's  title,  and  require  the  latter 
to  refund  the  money  paid  at  the  tax  sale,  and  all  taxes  paid  by  the  pur- 
chaser or  his  assignee,  with  legal  interest.     Bell  v.  Johnson,  374. 

Dismissal  of  bill  on  motion. 

5.  For  what  causes  proper.  A  bill  in  equity  will  not  be  dismissed, 
on  motion,  unless  it  be  for  want  of  equity  apparent  on  the  face  of  the 
bill,  and  when  it  is  manifest  no  amendment  can  help  it,  or  for  want  of 
jurisdiction.  Johnson  et  al.  v.  Freeport  and  Mississippi  River  Bail- 
road  Co.  413. 
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CHANCEKY.     Continued, 
Of  an  accounting. 

6.  Of  a  re- adjustment  after  a  decree  settling  an  account — basis  of  a 
new  accounting .  After  a  decree  finding  the  state  of  accounts  between 
a  bank  and  a  defendant,  rendered  in  a  suit  to  which  they  were  parties, 
on  another  bill  between  the  bank  and  defendant,  involving  other  rights 
and  affecting  other  parties,  a  stipulation  was  entered  into  by  the  defend- 
ant's assignee  in  bankruptcy  and  the  bank  and  three  other  persons,  that 
the  assignee  should  surrender  to  the  bank  and  the  other  three  persons 
the  collaterals  held  by  him  to  secure  the  payment  of  six  principal  notes 
of  his  assignor,  only  one  of  which  was  owned  by  the  bank,  and  the  other 
five  were  held  by  the  other  parties,  and  it  was  agreed  that  these  collater- 
als should  be  taken  in  satisfaction  of  the  six  principal  notes,  and  their 
surrender  treated  as  enforced  payment  of  the  latter  notes.  In  stating 
the  account  subsequent  to  the  date  of  the  prior  decree,  the  bank  was 
charged  with  but  one  of  these  six  notes:  Held,  no  error  not  to  charge 
the  bank  with  all,  as  it  did  not  appear  that  they  were  all  included  in  the 
former  stated  account.     Jenkins  v.  International  Bank  et  al.  462. 

Closing  the  taking  of  proofs. 

7.  Until  an  order  of  court  or  agreement  fixing  the  time  to  close  the 
taking  of  evidence  in  a  chancery  suit,  the  parties  will  have  the  right  to 
continue  to  take  evidence  at  any  time  until  the  trial;  and  even  such  an 
order  does  not  preclude  the  parties  from  introducing  oral  evidence  on 
the  hearing,  unless  otherwise  agreed  to  by  the  parties.  The  making  up 
of  certain  issues  of  fact  for  a  jury  to  try,  and  an  agreement  that  the  jury 
would  have  found  those  issues  for  the  complainant,  does  not  operate  to 
close  the  taking  of  further  testimony.      Tillotson  et  al.  v.  Mitchell,  518. 

Cross-bill. 

8.  Whether  necessary,  in  order  to  the  granting  of  affirmative  relief. 
On  bill  filed  by  tax-payers  of  a  county  to  restrain  the  county  board  from 
paying  certain  interest  bearing  bonds  illegally  issued  by  that  body,  for 
money  with  which  to  liquidate  outstanding  county  orders,  the  circuit 
court  enjoined  the  county  board  from  paying  interest  on  such  bonds, 
but  failed  to  decree  that  the  principal  sum  should  be  returned,  and  this 
failure  was  assigned  for  error:  Held,  that  the  decree  was  not  erroneous 
in  this  respect,  as  there  was  no  cross-bill  to  warrant  the  giving  of  such 
affirmative  relief  to  the  bondholders.     Locke  et  al.  v.  Davison  et  al.  19. 

9.  Decree  of  foreclosure — as  to  surplus — to  junior  mortgagee  with- 
out cross-bill.  On  bill  to  foreclose  a  prior  mortgage,  in  case  of  a  sale 
the  junior  mortgagee  will  be  entitled  to  the  surplus,  after  satisfying  the 
first  mortgage,  upon  his  answer  alone,  disclosing  his  interest,  without 
filing  a  cross-bill.     Armstrong  v.  Warrington  et  al.  430. 

10.  In  respect  to  a  matter  of  defence  which  arises  after  the  cause  is 
at  issue,  it  is  laid  down  that  the  defendant  can  not  avail  himself  of  the 
defence  by  plea  or  answer,  but  must  make  the  same  the  subject  of  a 


678  INDEX. 


CHANCEKY.     Cross-bill.    Continued. 

cross-bill.     And  so  when  the  complainant  would  assert  such  matter  of 
defence  to  a  cross-bill,  the  proper  mode  of  presenting  the  same  is  by 
supplemental  bill.     Jenkins  v.  International  Bank  et  al.  462. 
Submitting  issues  to  jury. 

11.  When  proper.  It  is  only  where  the  evidence  is  conflicting  as  to 
the  issues  of  fact  in  a  chancery  suit,  that  it  is  proper  to  submit  such 
issues  to  a  jury.     Tillotson  et  al.  v.  Mitchell,  518. 

12.  Where  it  is  stipulated  in  a  chancery  suit  that  a  jury  would  have 
found  certain  issues  of  fact  for  the  plaintiff,  this  will  be  an  admission 
that  there  was  evidence  tending  to  justify  such  a  finding,  and,  on  error, 
such  issues  will  be  treated  as  having  been  so  found;  and  such  supposed 
finding  will  not  be  disturbed  when  not  clearly  against  the  weight  of  the 
evidence.     Ibid.  518. 

Marshaling  assets. 

13.  Compelling  mortgagee  to  first  exhaust  a  particular  security. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  8,  9. 

Impeaching  former  decree. 

14.  Within  what  time  bill  should  be  brought.  See  LIMITA- 
TIONS, 11. 

15.  Impeaching  decree  for  fraudulent  collusion  between  One's  at- 
torney and  the  adverse  party.     See  ATTORNEY  AT  LAW,  2,  3. 

Decree. 

16.  Against  one  not  a  party  to  the  suit  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  12. 

Costs  in  chancery. 

17.  How  far  discretionary.     See  COSTS,  1. 

CITIES  AND  VILLAGES.     See  MUNICIPAL  CORPORATIONS. 

CLOUD  UPON  TITLE. 
Tax  deed. 

Terms  on  setting  it  aside.     See  CHANCERY,  4. 

COLLATERAL  SECURITY. 
Trust  deed  to  secure  collateral., 

1.  Right  of  pledgee  to  foreclosure.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  20. 

Remedies. 

2.  In  favor  of  creditor  holding  collaterals.     See  REMEDIES,  2. 

Reducing  debt  to  judgment. 

3.  Effect  upon  collateral.     See  PLEDGE,  1. 


COLOR  OF  TITLE.     See  LIMITATIONS,  14  to  18. 
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COMMON  SOUKCE  OF  TITLE. 
In  partition. 

Not  necessary  to  prove  title  in  him  from  whom  all  the  parties  claim. 
See  PARTITION,  2. 

CONDITION  PEECEDENT.     See  CONTRACTS,  7. 

CONFLICT  OF  LAWS. 
Foreign  judgment. 

1.  Validity  tested  by  lairs  of  State  where  it  is  rendered.  In  deter- 
mining the  validity,  force  and  effect  of  a  judgment  of  a  sister  State,  our 
courts  must  look  to  the  laws  of  such  other  State,  and  be  governed  by 
the  construction  its  courts  have  given  the  laws  of  such  State.  Stark  v. 
Ratcliff,  75. 

CONSIDERATION. 
Of  a  deed  for  a  school  site. 

1.  Performance  of  an  agreement.  Where  the  owner  of  land  had  built 
a  school  house  on  the  same,  and  refused  to  convey  the  ground  for  the 
reason  he  was  not  paid  for  the  house,  and  he  afterwards  agreed,  in  writ- 
ing, to  convey  three-fourths  of  an  acre  of  ground  upon  which  the  house 
was  built,  upon  payment  for  his  work  and  the  fencing  of  the  ground,  it  was 
held,  that  a  performance  of  the  written  contract  by  the  directors  of  the 
district  constituted  a  sufficient  consideration  for  a  warranty  deed  made 
by  him  to  the  trustees  of  schools  for  the  use  of  the  district.  Eldridge 
v.  Trustees  of  Schools  et  al.  576. 

CONSTITUTIONAL  LAW. 
Police  fdwer  of  the  State. 

1.  Its  extent  and  limitations — taking  private  property  for  public 
use,  etc.  The  police  power  of  a  State,  comprehensive  as  it  is,  has  its 
limitations.  It  can  not  be  held  to  sanction  the  taking  of  private  property 
for  public  use  without  just  compensation,  however  essential  it  may  be  for 
the  public  health,  safety,  etc.  Upon  the  like  principle,  a  purely  public 
burden  can  not  be  laid  upon  a  private  individual  except  as  authorized  in 
cases  to  exercise  the  right  of  eminent  domain,  or  by  virtue  of  proper 
proceedings  to  enforce  special  assessments  or  special  taxation.  City  of 
Chicago  v.  O'Brien,  532.     See,  also,  City  of  Chicago  v.  Crosby,  538. 

Constitutional  amendment  of  1878. 

2.  Extent  of  legislative  power — organization  of  drainage  districts, 
etc.     See  DRAINAGE  LAW,  1. 

Constitutionality  of  Drainage  act  of  1879. 

3.  As  to  legislature  assuming  power  to  appoint  officers — drainage 
assessment  distinguished  from  a  tax.     Same  title,  2,  3. 
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CONSTITUTIONAL  LAW.     Continued. 

ElSHWAYS. 

4.  Constitutionality  of  act  of  1879,  which  requires  the  owners  of 
dams  across  any  river,  creek,  etc.,  to  place  fishways  therein.  See 
FISHWAYS,  1,  2. 

Municipal  corporations — appeal  bond. 

5.  Constitutionality  of  act  of  1879  exempting  such  corporations 
from  giving  appeal  bonds.    See  MUNICIPAL  CORPORATIONS,  5. 

6.  Power  to  grant  the  right  to  municipal  corporations  to  sue  without 
costs.     Same  title,  6. 

Municipal  aid  to  railroads. 

7.  Constitutional  prohibition — when  the  separate  article  took  effect. 
See  MUNICIPAL  AID  TO  RAILROADS,  1,  2,  3. 

CONTRACTS. 
What  will  amount  to  a  contract. 

1.  The  mere  expression  of  an  opinion  by  one  of  two  loan  agents 
effecting  a  loan  on  mortgage  security,  as  to  the  meaning  of  an  insurance 
clause  in  the  mortgage, — as,  that  it  required  them  or  their  principal,  the 
mortgagor,  to  effect  an  insurance, — can  not  operate  to  render  such  agents 
liable  for  a  failure  to  insure  the  property.  That  can  be  done  only  by  an 
agreement  to  insure  entered  into  between  the  parties,  and  understood 
and  intended  by  them  to  be  binding.     Brant  v.  Gallup  et  al.  487. 

2.  Effect  of  an  assurance  of  a  loan  agent  as  to  the  meaning  of  a 
clause  in  a  mortgage  relating  to  insurance  of  the  premises — as  creat- 
ing a  contract.  Where  a  party  gives  a  mortgage  for  a  loan,  containing  a 
clause  requiring  him  to  keep  the  buildings  insured,  the  assurance  of  the 
loan  agents  to  him  that  such  clause  required  the  mortgagee,  or  the  loan 
agents,  as  the  agents  of  the  latter,  to  effect  the  insurance  for  him,  will 
not  constitute  a  contract  between  the  mortgagor  and  the  agents,  for  them 
to  effect  the  insurance;  and  in  an  action  by  the  mortgagor,  after  a  loss  by 
fire,  against  the  agents,  to  recover  for  a  breach  of  an  alleged  contract  to 
insure  for  the  plaintiff,  it  is  not  error  to  instruct  the  jury  that  such  an 
agreement  is  inconsistent  with  the  insurance  clause  in  the  mortgage,  and 
constituted  no  defence  to  a  foreclosure  of  the  mortgage.  Such  instruc- 
tion is  simply  irrelevant.     Ibid.  487.   , 

Execution  of  contracts. 

3.  As  to  the  manner  of  their  execution — parol  evidence.  See  EVI- 
DENCE, 2,  3. 

Contract  by  letter  or  telegraph. 

4.  When  completed.  A  contract  by  letter  is  completed  the  instant 
the  letter  accepting  the  offer  is  mailed,  and  is  valid  and  binding  whether 
the  letter  of  acceptance  is  received  or  not.     Haas  v.  Myers  et  al.  421. 

5.  But  where  anything  else  is  left  to  be  settled  in  respect  to  an  offer 
by  mail  or  telegraph,  the  acceptance  of  the  offer  by  telegraphing  will  not 
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CONTKACTS.     Conteact  by  letter  or  telegraph.     Continued. 

complete  the  contract  where  the  dispatch  does  not  reach  its  destination. 
Haas  v.  Myers  et  al.  421. 

6.  A  and  B  contemplated  making  a  large  purchase  of  cattle  in  the 
West,  and  it  was  agreed  that  A  should  go  to  see  the  cattle,  and  telegraph 
back  to  B  the  price  per  head  if  a  purchase  was  made,  when  B  was  to  reply 
by  telegraph,  without  delay,  saying  "yes,"  if  he  was  willing  to  take  a 
third  interest  in  the  purchase,  and  then  A  was  to  telegraph  back  to  B 
the  estimated  amount  required  to  pay  a  third  interest,  which  B  was  to 
place  to  the  credit  of  A  and  his  brother,  in  a  Chicago  bank,  so  that  the 
latter  might  draw  on  the  same,  and  cause  the  bank  to  telegraph  that  fact 
to  A.  A  bought  the  cattle  for  $55,000,  and  telegraphed  B  the  price  per 
head,  and  he  answered  "yes,"  which  dispatch  never  reached  A.  Later, 
B  sent  another  dispatch  to  A,  saying  if  the  cattle  were  good  there  was  no 
danger  in  buying  them,  which  was  received  on  the  same  day  that  A  and 
another  had  concluded  the  purchase  by  paying  the  necessary  advance. 
On  the  next  day  B  arrived,  and  offered  to  pay  his  share  of  the  price, 
which  was  declined:  Held,  that  under  the  circumstances  the  sending  of 
the  first  dispatch  accepting  a  share  in  the  purchase,  which  never  reached 
its  destination,  did  not  complete  the  contract  and  make  A  and  B  partners 
in  the  purchase,  there  being  something  else  to  be  done  besides  a  mere 
acceptance,  to  carry  out  the  contract,  and  also  that  B's  offer  to  pay  on  the 
day  after  the  purchase,  and  payment  of  the  price,  was  too  late.    Ibid.  421. 

Condition  precedent. 

7.  Necessity  of  showing  performance.  A  release  of  a  person's  in- 
terest in  land  inherited,  to  a  certain  other  person,  to  become  effective 
upon  a  condition  precedent  to  be  performed  by  the  releasee,  without 
proof  of  the  performance  of  the  condition,  is  inadmissible  in  evidence 
to  show  a  transfer  of  the  releasor's  title,  in  an  action  of  ejectment. 
Sturnpf  et  al.  v.  Osterhage,  82. 

Waiver  of  performance. 

8.  By  party  doing  the  act  himself.  Where  one  employed  to  procure 
an  insurance  on  the  property  of  another  during  the  existence  of  a  mort- 
gage thereon,  fails  to  perform  his  contract  for  certain  years,  and  the 
owner  assumes  that  duty  himself  for  those  years,  he  will  absolve  the 
other  party  from  his  duty  under  the  contract,  and  waive  its  performance. 
Brant  v.  Gallup  et  al.  487. 

9.  Waiver  by  accepting  partial  performance.  If  a  party  employs 
another  as  his  agent  to  procure  an  insurance  upon  his  property,  and  the 
latter  directs  an  insurance  agent  to  issue  a  policy,  and  when  called  on 
the  owner  pays  the  premium,  and  makes  no  objection  to  the  amount  of 
the  insurance,  and  does  not  order  a  further  insurance  for  a  greater  sum, 
it  will  be  taken  that  the  amount  his  agent  ordered  is  satisfactory  to  him, 
and  he  can  not  recover  of  his  agent  for  a  failure  to  insure  him  in  a  larger 
amount.     Ibid.  487. 
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Omission  to  peefoem. 

10.  Effect — when  injury  could  have  been  prevented.  A  party  is  not 
entitled  to  recover  damages  for  a  breach  of  a  contract  which  he  might 
have  prevented,  after  knowledge  of  the  breach,  with  time  and  opportu- 
nity to  provide  against  the  same.  So  if  a  party  has  employed  another  to 
effect  an  insurance  upon  his  property,  and  has  notice  of  the  neglect  to 
do  so  by  his  agent  in  ample  time  to  procure  the  insurance  himself,  and 
neglects  to  do  so,  he  can  not  recover  for  a  loss  he  may  sustain  by. reason 
of  such  neglect.     Brant  v.  Gallup  et  al.  487. 

Veebae  ageeement. 

11.  Inconsistent  with  written  covenant.  Where  a  party  gives  a  mort- 
gage to  secure  a  loan,  in  which  he  covenants  to  keep  the  property  insured, 
a  verbal  contract  entered  into  at  the  same  time  with  the  agents  effecting 
the  loan,  to  keep  the  property  insured  for  the  mortgagor,  is  not  incon- 
sistent with  the  insurance  clause  in  the  mortgage.  But  an  agreement  that 
the  mortgagee  or  his  agents  will  perform  the  duty  imposed  by  the  cove- 
nant on  the  mortgagor,  would  be  inconsistent  with  the  covenant,  and  not 
binding.  A  mere  verbal  agreement  or  understanding  can  not  change  or 
abrogate  a  party's  covenant  by  deed.     Ibid.  487. 

CONSTEUCTION  OF  CONTEACTS. 

12.  Rule  of  construction — taking  words  used,  in  their  ordinary 
sense.  In  seeking  the  intention  of  the  parties  to  a  written  contract,  the 
courts  are  not  authorized  to  construe  the  words  used  otherwise  than  in 
accordance  with  their  plain,  natural  and  obvious  meaning,  unless,  from 
a  consideration  of  the  entire  evidence,  it  shall  appear  that  the  parties  did 
not  intend  to  so  use  them.  Supreme  Council  of  Royal  Templars  of 
Temperance  v.  Curd,  284. 

CONTEACTS    CONSTEUED. 

13.  Contract  for  sale  of  land — condition  precedent  as  to  making 
cash  payment.  A  contract  recited  "that  A  has  this  day  bargained  and 
sold  to  B,  for  the  consideration  of  $600  cash  when  deed  and  abstract  are 
ready,  and  the  further  consideration  that  B  assume  an  existing  $3000 
mortgage  now  on  the  land,  and  hereby  agrees  to  execute  and  deliver  a 
good  and  sufficient  warranty  deed  therefor,  signed  and  acknowledged  by 
himself  and  wife  to  the  following  land,"  etc.:  Held,  that  the  $600  was 
not  to  be  paid  presently,  but  only  when  the  deed  and  abstract  were  ready, 
and  that  B  was  not  required  to  pay  the  mortgage  immediately,  or  when 
he  received  his  deed.     Litsey  v.  Whittemore,  267. 

14.  Royalty  on  a  specified  amount  of  product — evidence  as  to  a  less 
amount.  Where  the  contract  sued  on  provided  that  the  defendant  should 
pay  the  plaintiff  $1.44  per  gross  on  at  least  2500  dozen  of  pincers  each 
year  which  the  defendant  was  to  manufacture  and  sell,  whether  he  made 
and  sold  that  many  or  not,  it  was  held,  in  a  suit  on  the  contract,  that 
evidence  on  the  part  of  the  defendant  that  he  had  made  only  9135  pin- 
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cers,  and  that  he  ceased  to  manufacture  them  after  a  certain  time,  was 
irrelevant,  as  he  was  bound  to  pay  for  the  2500  dozen  at  all  events,  and 
that  was  all  for  which  a  recovery  was  sought.     Lining  ton  v.    Strong 
et  al.  152. 
Negligence — signing  contract  without  reading. 

15.  When  it  is  binding.  Where  a  party  of  mature  years  and  sound 
mind,  being  able  to  read  and  write,  without  any  imposition  or  artifice  to 
throw  him  off  his  guard,  deliberately  signs  a  written  agreement  without 
informing  himself  of  the  nature  of  its  contents,  he  will  nevertheless  be 
bound  by  it,  for  the  reason  the  law  will  not  permit  him  to  allege,  as  a 
matter  of  defence,  his  ignorance  of  that  which  it  was  his  duty  to  know, 
particularly  when  the  means  of  information  are  within  his  immediate 
reach,  and  he  neglects  to  avail  himself  of  them.  Black  v.  Wabash, 
St.  Louis  and  Pacific  Ry.  Co.  351. 

16.  As  to  showing  circumstances  under  which  contract  was  executed. 
In  an  action  by  the  shipper  of  stock  against  a  railway  company  to  recover 
damages  for  negligence  and  delay  in  transportation,  and  a  special  written 
or  printed  contract  is  set  up  to  defeat  the  action  for  a  non-compliance 
with  its  terms  and  conditions,  the  shipper  will  haveHhe  right  to  show  the 
circumstances  under  which  he  executed  the  same,  when  he  claims  he 
was  purposely  misled  by  the  defendant's  agent  and  induced  to  sign  the 
same  without  having  time  to  examine  the  contents,  under  the  fraudulent 
assurance  that  it  was  only  a  pass.     Ibid.  351. 

Carriers— limiting  liability. 

17.  Reasonableness  of  special  contract  limiting  liability.  See 
CARRIERS,  1. 

Contract  of  insurance. 

18.  Breach  of  condition— parol  evidence.     See  EVIDENCE,  4. 

CONVEYANCES. 
Acknowledgments  of  deeds. 

1.  Out  of  the  State— certificate  of  official  character  of  justice.  A 
deed  for  an  interest  in  land  in  this  State  was  executed  by  parties  resident 
of  another  State,  and  acknowledged  by  them  before  a  jiistice  of  the  peace 
in  such  other  State.  The  county  clerk  of  the  proper  county,  in  his  cer- 
tificate of  the  official  character  of  the  justice  of  the  peace,  failed  to  certify 
that  he  himself  was  the  clerk  of  a  court  of  record:  Held,  that  was  not 
required,  and  that  the  deed  was  admissible  in  evidence  without  being  so 
certified.     Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

2.  Section  20,  chapter  30,  of  the  Revised  Statutes  of  1874,  relating 
to  convej-ances,  provides  that  where  a  deed  is  acknowledged  or  proved 
before  a  justice  of  the  peace  of  another  State,  there  shall  be  added  a  cer- 
tificate of  the  "proper  clerk,"  under  the  seal  of  his  office,  of  the  official 
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character  of  such  justice  of  the  peace.  The  "proper  clerk"  in  such  sec- 
tion is  the  one  in  whose  office  the  evidence  of  the  official  character  of 
justices  of  the  peace  are  kept  and  preserved  by  law,  and  he  is  not  required 
to  certify  that  he  is  a  clerk  of  a  court  of  record.  Grand  Tower  Mining, 
Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

Identity  of  grantor. 

3.  Signing  and  acknowledging.  In  the  body  of  a  deed,  one  of  the 
grantors  was  described  as  Robert  P.  McClintock,  and  the  deed  was  signed 
"R.  Parker  McClintock."  The  certificate  of  acknowledgment  showed 
that  Robert  P.  McClintock  acknowledged  the  deed:  Held,  that  this  was 
sufficient  to  show  he  and  R.  Parker  McClintock  were  one  and  the  same 
person.     Ibid.  541. 

Delivery  of  deeds. 

4.  Necessity  of  delivery,  generally — and  of  the  distinction  between 
a  deed  and  a  will.  A  testamentary  disposition  of  property  is  ambulatory 
until  the  death  of  the  testator,  when  it  takes  effect;  but  a  deed  for  an  in- 
terest in  land  must  take  effect  upon  its  execution,  or  not  at  all.  A  party 
can  not  make  a  deed  for  land  and  retain  its  custody,  and  have  it  operate 
as  a  conveyance  only  after  his  death.  It  takes  effect  at  once  or  not  at  all. 
Cline  et  al.  v.  Jones  et  al.  563. 

5.  In  case  of  a  voluntary  settlement.  A  conveyance  of  land  or  a  deed 
may  be  good  as  a  voluntary  settlement,  however,  though  it  be  retained  by 
the  grantor  in  his  possession  until  his  death,  when  the  circumstances, 
aside  from  the  retention  of  the  deed,  do  not  show  the  grantor  did  not 
intend  it  to  operate  immediately.     Ibid.  563. 

6.  The  law  makes  stronger  presumptions  in  favor  of  the  delivery  of 
deeds  in  case  of  voluntary  settlements  of  a  parent  upon  a  child,  than  in 
ordinary  cases  of  bargain  and  sale.     Ibid.  563. 

7.  In  the  particular  case.  A  father  having  previously  made  gifts  of 
property  to  all  of  his  children  except  a  daughter,  went  before  a  justice 
of  the  peace  and  executed  a  deed  of  conveyance  of  a  tract  of  land  to  her, 
and  acknowledged  the  same,  stating  that  it  would  make  all  his  children 
equal;  but  he  retained  the  deed  in  his  possession,  with  no  present  inten- 
tion it  should  take  immediate  effect,  but  to  be  operative  only  at  his  death, 
or  on  the  daughter  moving  upon  and  occupying  the  property,  which  she 
never  did.  It  was  held,  after  his  death,  that  the  deed  never  took  effect, 
and  that  the  land  therein  described  passed  to  his  heirs,  generally.  Ibid. 
563. 

Reservations  and  exceptions  in  deeds. 

8.  Reserving  strip  for  right  of  way—whether  title  passes  to  part 
excepted.  A  conveyance  of  land  by  a  railway  company,  with  this  reser- 
vation, "excepting  a  strip  of  land  running  through  the  whole  length  of 
said  premises,  two  hundred  feet  wide,  used  as  a  right  of  way,  containing 
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twelve  acres, "  is  held  not  to  pass  any  title  or  other  interest  in  the  por- 
tion excepted  for  a  right  of  way.  Noble  v.  Illinois  Central  Railroad 
Co.  437. 

9.  Reservation  of  right  to  take  and  remove  gravel  for  railroad  bal- 
lasting— extent  and  character  of  the  right.  A  railway  company  pur- 
chased a  tract  of  land  for  the  purpose  of  obtaining  a  right  of  way  over 
the  same,  and  the  right  of  taking  gravel  therefrom  for  ballasting  its  road, 
and  having  no  other  use  for  the  land,  conveyed  it  to  one  owning  adjoin- 
ing land,  reserving  forever  all  the  gravel  on  and  in  the  same,  and  also 
the  right  to  dig  for  gravel  on  any  part  of  said  land,  with  a  view  of  open- 
ing one  or  more  gravel  pits,  and  to  remove  the  deposit  from  the  same, 
and  to  build  one  or  more  railroad  tracks  to  an}'  gravel  pit  or  pits,  etc.: 
Held,  that  the  reservation  should  be  so  construed  as  to  give  a  practical 
right,  and  that  the  guantor  had  no  right  to  remove  sand  alone,  or  take 
from  sand  banks  proper,  but  might  take  gravel  from  the  gravel  pits,  not- 
withstanding there  was  a  mixture  of  sand  in  it.     Ibid.  437. 

10.  Such  a  reservation  is  broad  enough  to  include  the  right  to  remove 
all  gravel  deposits  from  the  land,  or  deposits  of  which  the  greater  part  is 
gravel,  or  such  as  are  known  as  "gravel"  according  to  the  common  accept- 
ation of  that  word,  or  such  as  is  usually  employed  by  railroad  companies 
for  ballasting.  Under  it,  the  company,  before  removing  gravel,  is  not 
bound  to  sift  the  sand  from  it,  or  separate  small  veins  and  pockets  of 
sand  found  in  gravel  pits,  from  the  same.     Ibid.  437. 

11.  Exception  as  to  part  of  a  tract — construction.  A  testator  died 
seized  of  a  farm  of  two  hundred  and  five  acres,  having  devised  the  same 
to  his  two  sons,  except  an  unlocated  sixty  acres  to  be  laid  off  into  town 
lots,  which  exception  was  void  for  uncertainty.  He  left,  also,  four 
daughters.  One  of  the  sons  having  acquired  the  interest  of  his  brother 
and  that  of  two  of  his  sisters,  the  other  two  having  died  leaving  heirs, 
conveyed  the  farm,  by  warranty  deed,  to  a  third  person,  with  this  excep- 
tion: "Except  twenty  acres,  which  is  reserved  to  satisfy  the  claim  or 
claims  which  the  heirs  of  A,  a  daughter  and  one  of  the  heirs  of  G., 
(the  testator,)  and  also  D,  son  and  only  heir  of  C,  who  was  also  a  daughter 
and  one  of  the  heirs  of  G.,"  etc..  Held,  that  the  intention  was  to  con- 
vey the  entire  interest  in  the  farm  except  in  sixty  acres  thereof,  and  as 
to  that,  to  pass  the  undivided  two-thirds  thereof  only, — in  other  .words, 
to  except  the  undivided  interest  of  the  grantor's  two  deceased  sisters 
therein.     Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

Grant  of  right  of  way. 

12.  Incidents  to  the  grant  as  connected  with  use  intended.  The 
owner  of  a  twenty-acre  lot  being  desirous  of  the  construction  of  a  railroad 
over  the  same,  made  a  deed  to  the  railroad  company,  reciting  that  "in 
consideration  of  the  premises  and  sixty  dollars,"  he  granted,  "for  the 
purpose  of  constructing  a  railroad,  and  for  all  purposes  connected  with 
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the  construction  and  use  of  said  railroad,"  the  right  of  way  for  the  same, 
one  hundred  feet  wide,  through  the  lot  and  other  property,  "to  have, 
hold  and  enjoy  the  land  described,  with  the  appurtenances,  unto  the 
said"  grantee  "and  its  assigns,  forever,  for  all  uses  and  purposes,  or  in 
any  way  connected  with  the  construction,  preservation,  occupation  and 
enjoyment  of  said  railroad, "  with  a  proviso  for  a  reversion  in  case  the 
same  should  cease  to  be  used  for  railroad  purposes:  Held,  that  as  the  cast- 
ing of  smoke,  cinders,  ashes,  sparks  of  fire,  and  the  shaking  of  the  soil, 
upon  other  parts  of  the  lot,  was  a  necessary  incident  of  the  railroad, 
and  inseparable  from  the  running  of  trains  upon  the  railroad,  the  right 
to  do  these  acts  passed  to  the  grantee  and  its  successors,  by  necessary 
implication  from  the  express  grant.  Chicago,  Rock  Island  and  Pacific 
Ry.  Co.  v.  Smith,  363. 

13.  Where  anything  is  granted,  all.  the  means  to  attain  it,  and  all  the 
fruits  and  effects  of  it,  are  granted  also,  by  presumption  of  law,  and  will 
pass  inclusive,  together  with  the  thing,  by  the  grant  of  the  thing  itself, 
without  the  words  cum  pertinentiis,  and  any  like  words.     Ibid.  363. 

14.  A  mere  conveyance  of  part  of  a  tract  of  land  may  not  give  the 
grantee  the  right  to  make  any  use  of  the  part  granted  which  will  injuri- 
ously affect  the  remaining  portion,  but  when  the  grant  is  expressed  to  be 
for  a  particular  use,  neither  the  grantor  nor  one  claiming  under  him  can 
object  to  such  use,  and  recover  damages  resulting  therefrom.    Ibid.  363. 

15.  As  to  increased  uses — whether  embraced  in  grant.  The  grant 
of  a  right  of  way  over  his  land  by  a  party,  to  a  railway  company,  "for 
all  uses  and  purposes,  or  in  any  way  connected  with  the  construction, 
preservation,  occupation  and  enjoyment  of  said  railroad, "  is  broad  enough 
to  embrace  all  uses  for  railroad  purposes,  however  much  increased,  and 
by  any  other  companies  authorized  by  law.  If  such  grantee  company 
consolidates,  according  to  law,  with  other  companies,  and  thereby  greatly 
increases  the  use  of  the  right  of  way,  the  owner  or  his  grantee,  of  ad- 
joining lots,  can  not  recover  damages  caused  by  such  increased  use. 
Ibid.  363. 

16.  Where  a  person  conveys  a  right  of  way  over  his  land,  it  will  be 
conclusively  presumed  that  all  the  damages  to  the  balance  of  the  land, 
past,  present  and  future,  were  included  in  the  consideration  paid  him 
for  his  conveyance,  the  same  as  an  assessment  of  damages  on  a  condem- 
nation would  be  presumed  to  embrace.     Ibid.  363. 

Inuring  of  after  acquired  title. 

17.  If  a  person  attempts  to  convey  the  entire  estate  in  a  tract  of  land 
by  warranty  deed,  not  having  a  certain  interest  therein,  and  he  afterward 
acquires  the  same,  it  will  pass  immediately  to  his  grantee.  A  title  is 
created  by  estoppel  when  a  person  not  having  an  estate  at  the  time  of  his 
grant  with  warranty,  afterward  acquires  the  same.  In  such  case  the  after 
acquired  title  or  estate  inures,  by  way  of  estoppel,  in  favor  of  his  cove- 
nantee.   Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 
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18.  But  where  one  conveys  a  tract  of  land,  except  an  undivided  twenty 
acres  thereof  reserved  for  certain  of  the  heirs  of  his  ancestor  entitled 
thereto,  his  warranty  of  the  title  will  be  limited  to  the  estate  granted,  and 
he  may  afterward  acquire  the  title  of  such  heirs,  and  assert  the  same 
against  his  grantee;  and  it  will  not  inure  to  the  benefit  of  such  grantee 
by  way  of  estoppel.  Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v. 
Gill  et  al.  541. 

Deed  made  under  requirement  in  decree. 

19.  Whether  made  under  legal  duress — estoppel.  On  bill  for  spe- 
cific performance,  a  decree  was  entered  directing  the  defendant  to  con- 
vey to  the  complainant  a  certain  tract  of  land.  A  deed  was  executed 
accordingly.  Subsequently,  upon  bill  filed  by  the  person  so  executing 
the  deed,  to  set  it  aside  and  to  re-invest  himself  with  the  title,  it  was 
contended  in  his  behalf  that  he  made  the  deed  sought  to  be  set  aside 
under  the  coercion  of  the  court, — but  it  was  held  that  obedience  to  a 
valid  decree  could  in  no  sense  be  regarded  as  legal  duress.  Moreover, 
he  was  as  much  estopped  by  the  decree  itself  from  prosecuting  his  claim 
for  the  land,  as  by  the  deed.  Eldridge  v.  Trustees  of  Schools  et  al. 
576. 

Conveyance  surject  to  incumbrance. 

20.  Liability  of  purchaser  to  pay  the  same.    See  PURCHASERS,  3. 

CORPORATIONS. 

Legality  of  corporate  existence. 

1.  In  what  proceeding  it  may  be  questioned.  Where  the  legality  of 
the  existence  of  a  corporation  is  intended  to  be  questioned,  it  must  be 
done  by  a  direct  proceeding  against  it  in  the  nature  of  a  quo  warranto 
or  scire  facias.  Such  question  can  not  be  tried  in  a  mandamus  pro- 
ceeding.    The  People  ex  rel.  v.  Trustees  of  Schools,  171. 

Right  to  sue. 

2.  After  dissolution.  A  private  corporation,  after  a  decree  of  disso- 
lution, remains  in  being  for  the  purpose  of  settling  up  its  affairs  and 
having  its  property  applied  in  the  payment  of  its  debts.  The  statute 
continues  its  corporate  existence  for  two  years  after  its  powers  have 
expired,  by  limitation  or  otherwise,  for  this  purpose.  St.  Louis  and 
Sandoval  Coal  and  Mining  Co.  v.  Sandoval  Coal  and  Mining  Co.  32. 

3.  Under  a  receivership.  After  a  valid  decree  appointing  a  receiver 
for  a  private  corporation,  actions  may  be  brought  in  its  name,  by  leave 
of  the  court  making  such  appointment,  against  any  one  except  the  re- 
ceiver, to  try  the  legal  title  to  property  claimed  by  such  corporation. 
Ibid.  32. 

Service  of  process. 

4.  Contradicting  sheriff's  return — by  plea  in  abatement— sufficiency 
of  return.     See  PROCESS,  2,  3,  4. 
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CORPORATIONS.     Continued. 

NUL    TIEL    CORPORATION. 

5.      When  it  may  be  properly  pleaded.     See  PLEADING,  5. 
Municipal  corporations.     See  that  title. 

3QSTS. 

In  chancery. 

1.  Discretion.  The  matter  of  costs  in  a  chancery  suit,  except  on  dis- 
missal of  the  bill,  is  discretionary  with  the  trial  court,  and  will  not  be 
reviewed  by  this  court.     Askew  v.  Springer,  662. 

In  the  Supreme  Court. 

2.  Judgment  reversed  in  part.  Where  this  court  affirmed  in  part  a 
judgment  in  a  mandamus  suit,  and  reversed  the  same  in  part,  this  court 
directed  that  each  party  pay  the  costs  of  this  court  incurred  by  him. 
Graham  v.  The  People  ex  rel.  253. 

Exemption  to  municipal  corporations. 

3.  Power  of  the  legislature.    See  MUNICIPAL  CORPORATIONS,  6. 

COUNTIES. 
Power  of  county  board. 

1.  In  the  management  of  the  county  funds.  The  statute  which  pro- 
vides that  the  county  boards  of  the  several  counties  shall  have  power 
"to  manage  the  county  funds  and  county  business,  except  as  otherwise 
specifically  provided,"  does  not  give  such  boards  an  absolute  and  unlim- 
ited power  of  management  of  county  funds,  when  there  is  an  absence  of 
any  specific  provision  of  law  to  the  contrary.  It  means  no  more  than  a 
power  to  manage  the  county  funds  and  county  business  according  to  law. 
Locke  et  al.  v.  Davison  et  al.  19. 

2.  Power  to  fund  indebtedness  or  issue  interest  bearing  bonds  to 
take  up  county  orders.  A  county  board  has  no  authority  of  law  to  fund 
county  indebtedness,  or  issue  interest  bearing  bonds  for  money  with 
which  to  take  up  outstanding  county  orders  and  obligations,  without  a 
vote  of  a  majority  of  the  legal  voters  of  the  county;  and  with  such  vote 
they  are  limited  to  eight  per  cent  interest  on  such  bonds.     Ibid.  19. 

3.  So  where  a  county  board  issued  bonds,  bearing  ten  per  cent  inter- 
est, with  which  to  liquidate  outstanding  county  orders,  the  payment  of 
interest  on  the  same  was  enjoined  by  the  circuit  court  at  the  suit  of  the 
tax- payers  of  the  county,  and  this  court  affirmed  the  decree.     Ibid.  19. 

County  aid  to  towns. 

4.  In  building  bridges.     See  BRIDGES,  1,  2. 

COUNTY  JUDGE. 
Interested  in  an  estate. 

1.  When  his  duty  to  certify  case  to  circuit  court.  Where  a  county 
judge  is  interested,  as  an  attorney  for  heirs  of  an  intestate,  in  resisting 
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COUNTY  JUDGE.     Interested  in  an  estate.     Continued. 

the  widow's  award,  he  is  incompetent  to  act  as  judge  upon  the  question 
of  allowing  the  sum  awarded  her  by  the  appraisers,  and  it  is  made  his 
duty  by  the  statute  to  certify  the  question  to  the  circuit  court,  for  its 
action  in  the  premises.     Graham  v.  The  People  ex  rel.  253. 

2.  "Where  a  county  judge  was  interested,  as  an  attorney,  only  in  a  sin- 
gle question  arising  on  exception  to  the  estimate  of  the  widow's  award, 
it  is  made  his  duty  by  the  statute  to  certify  to  the  circuit  court  only  the 
question  in  which  he  has  such  interest.  In  other  respects  the  settlement 
of  the  estate  may  proceed  before  him.     Ibid.  253. 

3.  Mandamus  to  compel  him  to  certify  question  to  circuit  court. 
Where  a  county  judge  is  interested  in  an  estate  of  a  deceased  person,  he 
has  no  discretion  to  exercise  as  to  whether  he  will  transfer  the  matter  in 
dispute  to  the  circuit  court  for  adjudication,  and  his  power  is  limited  to 
the  simple  ministerial  duty  to  cause  the  record  and  papers  to  be  certified 
to  that  court  in  conformity  with  the  statute,  and  mandamus  lies  to  com- 
pel him  to  do  so  if  he  refuses.     Ibid.  253. 

Interchange  of  judges. 

4.  Statute  construed.  The  provision  of  section  1  of  the  act  approved 
May  31,  1878,  for  the  interchange  of  county  judges  of  different  counties, 
makes  such  interchange  purely  voluntary,  and  it  may  be  made  without 
any  reference  to  the  fact  of  the  interest  of  the  judge  whose  place  is  to 
be  taken  by  the  other  judge.  Such  provision  does  not  repeal  or  modify 
section  69  of  chapter  3,  and  sections  179  and  180  of  chapter  37,  of  the 
Kevised  Statutes.     Ibid.  253. 

CKOSS-BILL.     See  CHANCERY,  8,  9,  10. 

CROSS-EXAMINATION.     See  EVIDENCE,  21,  22,  23. 

DAMAGES. 
Right  of  way. 

1.  Conveyance  by  deed — incidents  of  the  grant — presumption  re- 
specting damages  to  balance  of  tract.     See  CONVEYANCES,  16. 

Nominal  damages. 

2.  When  recovery  thus  limited.    See  MEASURE  OF  DAMAGES,  1. 

DEATH  OF  PARTY  TO  SUIT. 
Whether  the  suit  will  abate. 

And  of  its  effect  upon  the  right  of  appeal.     See  ABATEMENT,  2. 


DECREE.     See  JUDGMENTS  AND  DECREES. 
44—111  III. 
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DEDICATION. 
Of  lands  foe  public  use. 

1.  How  made  to  appear.  A  dedication  of  land  to  the  public  for  any- 
public  use  may  be  shown  by  grant,  by  user,  or  by  the  acts  and  declara- 
tions of  the  owner,  coupled  with  evidence  of  acceptance  by  the  public. 
But  to  be  availing,  there  must  be  evidence  of  an  intent  to  dedicate.  No 
particular  form  or  ceremony  is  necessary.  All  that  is  required  is  the 
assent  of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the 
public  purposes  intended  by  the  person  claimed  to  have  made  the  dedi- 
cation.    Davidson  v.  Reed  et  al.  167. 

For  burial  purposes. 

2.  Whether  dedication  established.  Where  the  owner  of  a  quarter 
section  of  land  as  early  as  1844  buried  a  child  in  a  corner  thereof,  since 
which  time  the  same  has  always  been  used  by  the  people  of  the  neigh- 
borhood as  a  public  burying  place,  and  the  declarations  of  such  owner 
showed  an  intent  to  devote  the  land  to  such  use,  and  the  subsequent 
owners  of  the  quarter  section  of  land  made  no  objection  to  such  use,  but 
recognized  the  same  as  a  public  burial  place,  it  was  held,  that  these  facts 
were  sufficient  to  show  a  dedication  of  the  land  so  used,  to  the  public, 
for  a  place  for  the  interment  of  the  dead.     Ibid.  167. 

DELIVEEY  OF  DEEDS.     See  CONVEYANCES,  4  to  7. 

DESCENTS. 

AS   TO   PROPERTY  RESERVED   IN  DEVISE.      See   WILLS,  6. 

DESCRIPTION— BOUND  AEIES. 
Description  of  land  in  will  or  deed. 

1.  Of  the  particularity  required.  In  ejectment,  the  will  of  a  person 
not  shown  to  have  had  any  title  to  the  land  in  dispute,  devising  all  his 
real  estate  generally,  without  any  description,  to  his  sons,  equally,  is  not 
admissible  in  evidence  to  show  title,  or  for  color  of  title,  under  the  Lim- 
itation law  of  1839.  Neither  are  deeds  from  persons  in  whom  no  title  is 
shown,  which  show  no  intention  to  convey  the  land  in  dispute.  Stumpf 
et  al.  v.  Osterhage,  82. 

2.  Of  a  description  in  a  will,  void  for  uncertainty.    See  WILLS,  6. 

Parol  partition. 

3.  Admissions  of  parties  in  interest  as  to  boundary  line.  See  EVI- 
DENCE, 8. 

Variance  in  description  of  land. 

4.  As,  in  the  description  alleged,  and  that  appearing  by  the  deed — 
and  herein,  of  the  particularity  required  in  setting  out  the  description 
in  a  pleading.     See  PLEADING,  1,  2,  3. 


DEVISE.     See  WILLS,  3,  4. 
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DISCRETION. 
As  to  costs  in  chancery.     See  COSTS,  1. 

DISMISSAL  OF  BILL. 
On  motion— when  proper.     See  CHANCERY,  5. 

DEAINAGE  LAW. 
Constitutional  amendment  of  1878. 

1.  Extent  of  legislative  power.  Under  the  amendment  of  the  con- 
stitution (sec.  31,  art.  4,)  adopted  in  November,  1878,  the  legislature  is 
expressly  empowered  to  "provide  for  the  organization  of  drainage  dis- 
tricts, and  vest  the  corporate  authorities  thereof  with  power  to  construct 
and  maintain  levees,  drains  and  ditches,"  etc.  This  grant  of  power  be- 
ing unrestricted  in  terms,  carries  with  it,  by  implication,  all  other  powers 
necessary  to  make  the  general  grant  effective  to  accomplish  the  result 
intended.  As  to  the  mode  in  which  the  power  is  to  be  exercised,  the 
legislature  is  left  the  sole  judge.  Kilgour  v.  Drainage  Commissioners, 
342. 

Constitutionality  of  act  of  1879. 

2.  As  assuming  power  to  appoint  officers.  Section  71  of  the  Drain- 
age law  of  1879,  which  provides  that  the  commissioners  of  highways  of 
a  town  shall  also  be  drainage  commissioners  of  the  township,  is  not  in- 
valid, as  an  assumption  of  an  appointing  power  which  the  legislature 
does  not  possess,  but  is  a  valid  enactment.     Ibid.  342. 

3.  Imposing  by  law  new  duties  upon  officers  merely  statutory,  already 
chosen,  is  by  no  means  the  appointment  or  selection  of  such  officers  by 
the  legislative  department.     Ibid.  342. 

Of  the  assessment. 

4.  Drainage  assessment  as  distinguished  from  a  tax.  The  provi- 
sions of  the  constitution  in  relation  to  taxes  have  no  application  to  the 
imposition  of  the  burdens  imposed  by  this  Drainage  act.  These  assess- 
ments are  not  taxes.     Ibid.  342. 

5.  Former  recovery — as  to  recovery  upon  an  appeal  bond  given  in 
special  assessment  proceedings — and  judgment  upon  the  assessment 
itself.  A  recovery  of  the  amount  of  a  special  assessment  in  an  action 
upon  an  appeal  bond  given  on  an  appeal  from  the  assessment,  is  a  bar 
to  any  other  proceeding  to  collect  the  assessment.  So  a  recovery  of  the 
amount  of  the  assessment  by  judgment  against  the  land  assessed,  and  its 
collection,  might  be  pleaded  in  bar  of  a  suit  on  the  appeal  bond.  Ibid. 
342. 

6.  Notice  as  to  time  and  place  of  confirming  special  assessment — 
waiver  by  appeal.  And  in  such  action  a  plea  showing  a  want  of  notice 
of  the  time  and  place  of  the  meeting  of  the  commissioners  at  which  they 
confirmed  the  assessment,  presents  no  defence.     The  appeal  cured  any 
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DRAINAGE  LAW.     Of  the  assessment.     Continued. 

want  of  notice  of  the  proceedings,  and  gave  the  party  an  opportunity  of 
being  heard  on  the  merits.     Kilgour  v.  Drainage  Commissioners,  342. 

7.  Cumulative  remedy — in  respect  to  collection  of  special  assess- 
ment. The  remedy  given  by  law  to  drainage  commissioners  of  a  town, 
by  action  on  the  bond  of  a  party  appealing  from  the  confirmation  of  a 
special  assessment  against  his  land,  where  the  same  is  affirmed,  does  not 
depend  upon  their  first  enforcing  the  lien  of  the  assessment  against  his 
land.  The  remedy  against  the  land  is  merely  cumulative,  and  a  failure 
to  pursue  it  will  not  avoid  the  personal  obligation  to  pay,  created  by  the 
bond.     Ibid.  342. 

Measure  of  damages. 

8.  In  suit  on  appeal  bond.  In  an  action  upon  an  appeal  bond  given 
on  appeal  from  the  confirmation  of  a  special  assessment,  the  measure 
of  recovery  is  the  amount  of  the  assessment,  and  nothing  more,  except 
the  costs.     Ibid.  342. 

Appeals. 

9.  In  suit  on  appeal  bond  in  special  assessment  proceedings — di- 
rectly from  trial  court.     See  APPEALS  AND  WEITS  OF  ERROR,  1. 

DURESS. 
Making  deed  under  requirement  in  decree. 
Not  legal  duress.     See  CONVEYANCES,  19. 

EMINENT  DOMAIN. 
Of  the  petition. 

1.  Its  sufficiency,  as  showing  the  proposed  taking  is  for  a  public 
use.  A  petition  to  condemn  a  strip  of  land  one  hundred  and  fifty  feet 
wide  over  defendant's  land,  alleged  that  petitioner  was  a  corporation 
organized  and  existing  under  the  general  railroad  laws  of  the  State;  that 
the  object  of  its  organization  was  to  construct  and  operate  a  railroad, 
under  the  laws  of  this  State,  from  F.  to  G-. ;  that  it  was  authorized  to 
exercise  the  right  of  eminent  domain,  and  that  in  accordance  with  the 
purposes  of  its  organization  petitioner  had  surveyed,  staked  off  and 
located  its  railway:  Held,  that  from  these  averments  it  was  apparent 
the  proceeding  was  to  condemn  private  property  for  a  public  purpose, 
and  for  no  other.  DeBuol  v.  Freeport  and  Mississippi  River  Rail- 
road Co.  499. 

2.  Of  its  requisites — as  to  specifying  the  extent  and  character  of  the 
use.  It  is  not  necessary  that  a  petition  for  the  condemnation  of  a  right 
of  way  over  a  tract  of  land  for  a  railroad  should  state  the  petitioner's 
purposes  fully  and  completely,  giving  the  number  of  tracks,  and  a  pur- 
pose to  allow  other  companies  to  use  the  same.  It  is  sufficient  for  the 
petition  to  show,  generally,  that  the  land  is  needed  for  railroad  purposes. 
Chicago,  Rock  Island  and  Pacific  Ry.  Co.  v.  Smith,  363. 
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EMINENT  DOMAIN.     Continued. 
Cross-petition. 

3.  When  proper.  On  a  petition  to  condemn  land  by  a  railroad  com- 
pany, the  defendant  has  a  right  to  file  a  cross-petition  when  bis  interests 
are  not  accurately  or  fully  stated  in  the  petition,  and  thereby  recover 
compensation  for  damages  to  other  adjacent  property  not  sought  to  be 
taken,  and  it  is  error  to  strike  such  cross-petition  from  the  files.  If  it 
be  defective,  or  the  property  damaged  is  insufficiently  described,  or  the 
cross-petition  does  not  show  how  the  property  will  be  damaged,  the 
proper  course  is  to  demur  to  it,  so  as  to  afford  an  opportunity  to  amend 
the  same.  Johnson  et  al.  v.  Freeport  and  Mississippi  River  Railroad 
Co.  413. 

Plea  or  answer. 

4.  Whether  allowable.  Under  the  Eminent  Domain  act  an  answer 
or  plea  to  the  petition  is  not  allowable,  and  if  a  special  plea  is  filed,  there 
is  no  error  in  striking  it  from  the  files.     Ibid.  413. 

Hearing  in  term  time. 

5.  Jurisdiction.  Where  no  hearing  of  a  petition  for  the  condemna- 
tion of  land  was  applied  for  or  fixed  for  a  day  in  vacation,  but  the  cause 
was  commenced  for  the  March  term  of  the  county  court,  and  regularly 
continued  to  the  April  term,  and  process  served  for  that  term,  it  was 
held,  that  the  court  had  jurisdiction  to  try  the  case  at  the  last  named 
term.     DeBuol  v.  Freeport  and  Mississippi  River  Railroad  Co.  499. 

6.  A  petition  under  the  Eminent  Domain  act,  though  filed  in  vacation, 
may  be  tried  in  term  time,  and  a  motion  to  dismiss,  and  a  challenge  to 
the  array  of  jurors,  based  on  the  ground  that  the  petition  was  filed  in 
vacation,  are  properly  disallowed.  Johnson  et  al.  v.  Freeport  and  Mis- 
sissippi River  Railroad  Co.  413. 

Extent  of  land  to  be  acquired. 

7.  Whether  confined  to  right  of  way  of  the  width  of  one  hundred 
feet.  A  charter  giving  a  railroad  company  a  right  to  acquire  a  strip  of 
land  not  exceeding  one  hundred  feet  in  width,  has  reference  to  right  of 
way  for  a  single  or  double  track,  and  does  not  prohibit  it  from  acquiring 
more  land  for  depot  grounds  and  side-tracks  at  stations.  Carmody  v. 
Chicago  and  Alton  Railroad  Co.  et  al.  69. 

8.  Width  of  right  of  way— by  whom  to  be  determined.  On  the  trial 
of  a  condemnation  proceeding  for  right  of  way,  evidence  that  it  is  not 
necessary  to  take  a  strip  of  land  one  hundred  and  fifty  feet  wide  through 
the  defendant's  land,  is  not  admissible.  That  is  not  a  question  for  the 
jury  to  pass  upon.  The  only  question  for  the  jury  is  the  amount  of 
damages  to  be  assessed.  DeBuol  v.  Freeport  and  Mississippi  River 
Railroad  Co.  499. 

Inability  to  agree — as  to  compensation. 

9.  How  shown.  Where  the  petition  for  a  condemnation  states  that 
the  petitioner  is  unable  to  agree  with  the  owner  as  to  the  compensation 
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EMINENT  DOMAIN. 
Inability  to  agkee— as  to  compensation.     Continued. 

to  be  paid  for  the  right  of  way,  if  this  need  be  proved  it  may  be  shown 
by  the  defendant's  own  evidence.    DeBuol  v.  Freeport  and  Mississippi 
River  Railroad  Co.  499. 
Measuke  of  damages. 

10.  Special  value  of  property  proposed  to  be  taken.  On  a  proceed- 
ing to  condemn  lots  for  depot  and  other  railroad  uses,  the  defendant 
offered  to  prove  that  the  property  had  a  special  value  beyond  its  general 
market  value,  and  also  that  certain  prices  had  been  offered  for  the  prop- 
erty, within  a  few  months  of  the  time  of  the  trial,  above  the  general 
market  value, — all  of  which  was  excluded,  on  objection:  Held,  that  the 
court  erred  in  excluding  the  evidence.  Johnson  et  al.  v.  Freeport  and 
Mississippi  River  Railroad  Co.  413. 

11.  If  property  has  a  special  value  from  any  cause,  that  special  value 
belongs  to  the  owner,  and  he  is  entitled  to  be  paid  it  by  the  party  seeking 
condemnation.     Ibid.  413. 

12.  As  to  profits  arising  from  use  of  land  taken.  Where  the  pro- 
posed right  of  way  would  take  the  defendant's  wine  cellar,  the  court  re- 
fused to  allow  him  to  testify  what  damage  he  would  suffer  by  the  taking 
of  his  cellar,  but  he  was  allowed  to  testify  to  the  value  of  his  land  for 
any  and  all  purposes:  Held,  no  error  in  refusing  the  evidence  as  to  the 
cellar.     DeBuol  v.  Freeport  and  Mississippi  River  Railroad  Co.  499. 

13.  On  such  assessment,  in  ordinary  cases,  the  question  to  be  deter- 
mined is  the  market  value  of  the  land  to  be  taken,  and  in  order  to  arrive 
at  that  value  it  is  proper  to  show  that  the  land  is  valuable  for  grazing,  for 
raising  corn,  wheat,  oats,  grapes,  or  any  other  products  for  which  it  may 
be  used;  but  the  probable  profits  arising  from  a  wine  cellar,  or  otherwise, 
are  too  remote.     Ibid.  499. 

14.  So  in  a  proceeding  to  condemn  land  used  as  a  farm  and  a  vine- 
yard, it  is  proper  to  instruct  the  jury  not  to  take  into  consideration  the 
profits  of  the  land  owner  in  his  business,  in  estimating  the  damages. 
Ibid.  499. 

15.  Compensation  for  structures  put  on  land  by  railroad  company 
itself.  Where  a  railway  company,  under  license  of  the  life  tenant,  en- 
ters upon  land  and  constructs  its  road  over  the  same,  with  costly  em- 
bankments, and  enjoys  the  use  of  the  same  without  objection,  on  an 
application  by  the  company,  after  the  termination  of  the  life  estate,  to 
condemn  a  strip  of  land  on  which  such  road  and  structures  are  built,  for 
a  right  of  way,  the  law  will  not  require  it  to  pay  the  owner  of  the  land 
for  the  structures  so  placed  upon  the  same  at  its  own  expense.  The 
land  owner  will  have  no  right  to  compensation  for  such  structures,  they 
not  being  his  property.  Chicago  and  Alton  Railroad  Co.  v.  Goodwin 
et  al.  273. 
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16.  A  railway  company  seeking  a  condemnation  of  land  for  a  right  of 
way  already  occupied  by  it,  is  not  required  by  law  to  pay  the  land  owner 
for  structures  placed  upon  the  land  at  its  own  expense,  with  a  view  of 
subsequently  acquiring  the  right  of  way,  even  though  its  original  entry 
may  have  been  without  license,  or  tortious.  Chicago  and  Alton  Rail- 
road Co.  v.  Goodwin  et  al.  273. 

17.  So  in  a  proceeding  by  a  railroad  company  to  condemn  a  strip  of 
land  for  right  of  way  then  and  previously  occupied  by  it,  and  upon  which 
strip  of  land  the  company  had  before  constructed  its  road,  consisting 
of  costly  embankments  and  structures,  the  court  instructed  the  jury  that 
in  estimating  the  compensation  of  the  owner  of  the  land  they  should  con- 
sider the  whole  propertj7,  including  all  the  structures  upon  it,  as  well  as 
the  soil  to  which  they  were  affixed,  and  award  such  sum  as  compensation 
to  the  defendants  as  said  property  was  reasonably  worth  for  the  purpose 
for  which  it  was  intended,  although  of  no  practical  value  to  the  defend- 
ants in  connection  with  their  farm:  Held,  that  the  instruction  was  erro- 
neous, as  requiring  more  than  a  just  compensation.     Ibid.  273. 

18.  As  to  improvements  made  by  another  company,  and  aban- 
doned. Where  some  grading  and  excavations  have  been  made  on  de- 
fendant's land  by  a  different  railway  company,  and  abandoned,  and  such 
improvement  is  sought  to  be  taken  in  a  proceeding  to  condemn,  it  is 
error  to  refiise  to  allow  the  defendant  to  testify  how  many  cubic  yards  of 
grading  and  filling  are  on  the  land,  and  the  present  value  of  the  grading 
and  filling  on  the  line  of  the  proposed  road  over  his  land.  DeBuol  v. 
Freeport  and  Mississippi  River  Railroad  Co.  499. 

19.  The  value  of  the  land  sought  to  be  taken,  to  the  railroad  company 
seeking  its  condemnation,  is  not  a  matter  to  be  considered  in  estimating 
the  damages  to  be  allowed,  as  the  value  of  the  land  to  petitioner,  whether 
great  or  small,  can  not  affect  the  true  compensation  which  the  owner 
may  be  entitled  to  receive.     Ibid.  499. 

20.  Of  improvements,  as  enhancing  market  value.  If  the  land  to 
be  taken  has  upon  it  an  improvement  which  materially  adds  to  its  market 
value,  the  owner  will  have  the  right  to  show  its  character  and  extent, 
and  its  value,  for  the  purpose  of  enhancing  the  market  value  of  the 
property.  The  market  value  is  not  confined  to  any  one  particular  use, 
but  the  value  for  any  purpose  for  which  the  land  may  be  adapted  may 
be  proved.     Ibid.  499. 

21.  As  to  "incidental  damages,"  such  as  cutting  off  one  part  of  a 
farm  from  another — or,  inconvenience  in  reaching  a  highway.  Where 
a  strip  of  land  through  a  farm  is  sought  to  be  condemned,  it  is  error  to 
instruct  the  jury  that  "incidental  damages"  should  not  be  considered  by 
them,  as  being  calculated  to  confine  the  jury  to  the  value  of  the  land 
actually  taken.  Damages  may  be  allowed  where  one  part  of  a  farm  is  cut 
off  from  the  other,  and  where  it  is  rendered  more  inconvenient  to  reach 
a  highway.     Such  damages  may  be  regarded  as  incidental.     Ibid.  499. 
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22.  As  to  land  not  taken — of  damages  present  and  prospective. 
Where  a  right  of  way  is  condemned  for  public  use  over  a  tract  of  land, 
the  owner  will  be  entitled  to  compensation  not  only  for  the  value  of  the 
land  taken,  but  also  for  all  damages  to  the  residue  of  the  tract,  past, 
present  and  future,  which  the  public  use  may  thereafter  reasonably  pro- 
duce.    Chicago,  Rock  Island  and  Pacific  Ry.  Co.  v.  Smith,  363. 

ERROR. 
Error  in  decree. 

1.  Its  effect  on  it  as  a  bar  to  a  second  suit.  See  FORMER  ADJU- 
DICATION, 7. 

In  probate  of  will. 

2.  Effect  in  collateral  proceeding.     See  WILLS,  9. 
Will  not  always  reverse. 

3.  Where  no  injury  results.  See  PRACTICE  IN  THE  SUPREME 
COURT,  2,  3. 

ESCAPE. 
Under  the  Insolvent  Debtors  act.     See  INSOLVENT  DEBTORS 
ACT,  5,  6,  7. 

ESTATES  IN  REMAINDER. 

Vested  or  contingent.     See  WILLS,  7,  8. 

ESTOPPEL. 
Only  upon  full  knowledge  of  facts. 

1.  Character  of  proof  required.  An  admission,  to  estop  a  party 
from  asserting  his  purchase  of  the  lot  from  a  former  owner,  must  be 
made  with  a  full  knowledge  of  the  facts,  or  for  the  purpose  of  fraud; 
and  such  admission  must  be  shown  not  by  evidence  which  is  loose,  in- 
definite, inconclusive  and  unsatisfactory.  Tillotson  et  al.  v.  Mitchell, 
518. 

Failure  to  disclose  title. 

2.  Want  of  knowledge  on  his  part  as  to  the  purpose  of  statements 
made  to  him.  A  carpenter  having  purchased  a  lot  from  the  owner  in  part 
payment  of  a  debt  owing  him  for  his  services  in  erecting  buildings  for 
his  vendor,  and  having  taken  possession  of  the  same,  agents  of  a  party 
negotiating  a  loan  to  the  former  owner  informed  such  purchaser  that 
they  were  about  making  such  a  loan,  and  that  they  wanted  to  save  back 
enough  of  the  loan  to  pay  the  mechanics  off,  so  that  there  would  be  no 
liens,  making  no  reference,  however,  to  a  trust  deed,  or  saying  anything 
from  which  it  could  be  implied  that  if  one  was  to  be  given  it  should 
embrace  his  lot,  and  he  replied  that  his  vendor  was  an  honest  man,  etc., 
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and  did  not  disclose  his  purchase,  and  the  trust  deed  was  given  embracing 
his  lot:  Held,  that  such  purchaser  was  not  estopped  from  the  assertion 
of  his  rights  as  against  the  party  taking  the  trust  deed.  Tillotson  et  al. 
v.  Mitchell,  518. 

Deed  made  in  puesuance  of  decree. 

3.  Estoppel  upon  grantor.  A  party  who  executes  and  delivers  a  deed 
for  land  in  obedience  to  a  decree  of  court,  on  bill  for  specific  perform- 
ance, will  be  estopped  by  the  decree  from  afterwards  seeking  a  recon- 
veyance of  the  land.     Eldridge  v.  Trustees  of  Schools  et  al.  576. 

One  acquiring  possession  from  another. 

4.  Estopped  to  dispute  the  title  of  the  latter.     See  PARTITION,  2. 
Error  in  decree. 

5.  Will  not  work  an  estoppel.     See  FORMER  ADJUDICATION,  7. 

EVIDENCE. 
Judicial  notice. 

1.  Of  township  system  in  a  county.  This  court  will  take  judicial 
notice  of  the  fact  that  a  county  is  acting  under  the  Township  Organiza- 
tion law.     Bruner  v.  Madison  County,  11. 

Parol  evidence. 

2.  As  to  manner  of  execution  of  contract.  Parol  evidence  is  admis- 
sible to  impeach  the  validity  of  a  written  instrument.  Such  evidence  is 
not  proper  to  change  the  terms  of  a  written  agreement,  but  the  circum- 
stances under  which  its  execution  is  procured  may  be  shown,  for  the 
purpose  of  showing  whether  the  paper  ever  became  a  contract,  or  not. 
That  a  contract  exists  must  be  shown  by  parol,  and  the  proof  of  such 
existence  may  be  attacked  by  proof  that  the  execution  of  the  document 
is  a  nullity,  as  having  been  procured  by  duress,  or  by  fraud,  etc.  Black 
v.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  351. 

3.  Where  a  plaintiff  contended  that  a  verbal  understanding  between 
him  and  a  railroad  station  agent  was  the  contract,  and  the  only  one,  under 
which  he  made  a  shipment,  and  that  an  instrument  signed  by  him  and 
the  agent  was  executed  on  his  part  under  the  belief  that  it  was  a  mere 
pass  over  the  road,  and  that  belief  was  induced  by  the  conduct  and  mis- 
representation of  the  agent,  while  the  defendant  insisted  that  the  instru- 
ment was  a  valid  and  binding  agreement,  affording  the  only  evidence  of 
the  contract  between  it  and  the  plaintiff,  it  was  held,  that  it  was  a  matter 
of  proof  which  theory  was  correct,  and  that  the  only  way  of  establishing 
the  truth  or  falsity  of  either  hypothesis  was  by  showing  what  passed 
between  the  parties.     Ibid.  351. 

4.  Of  breach  of  condition  of  a  contract  of  insurance.  In  an  action 
upon  a  contract  of  a  temperance  order  or  society  to  pay  a  certain  sum  to 
the  beneficiary  therein  named,  upon  the  decease  of  the  member  entering 
into  the  same,  upon  the  express  condition  that  he  should  faithfully  keep 
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his  pledge  of  total  abstinence,  it  is  error  to  exclude  parol  evidence  of  his 
having  violated  such  pledge  before  his  death.  In  such  case  his  trial  and 
conviction  by  the  order  for  such  violation  need  not  be  shown  in  order 
to  defeat  a  recovery.  Supreme  Council  of  Royal  Templars  of  Temper- 
ance v.  Curd,  284. 

5.  As  to  payment  of  taxes.  It  is  competent  to  prove  by  parol  on 
what  land  taxes  have  been  in  fact  paid,  and  thus  supplement  or  con- 
tradict the  evidence  of  the  written  receipts  for  taxes.  Stumpf  et  al.  v. 
Osterhage,  82. 

6.  Tax  receipts  as  evidence— parol  evidence — evidence  to  disprove 
payment.     See  LIMITATIONS,  19,  20. 

Proof  of  contents  of  lost  deed. 

7.  Sufficiency  thereof.  After  the  fact  of  the  execution  and  loss  of  a 
deed  was  clearly  shown,  the  substance  of  the  contents  of  the  deed  was 
proved  by  oral  evidence:  Held,  that  the  proof  was  sufficiently  full.  All 
that  witnesses  in  such  cases  can  be  expected  to  remember,  is  that  a  deed 
was  made,  to  whom  and  about  what  time,  for  what  consideration,  whether 
warranty  or  quitclaim,  and  for  what  property.  To  require  more  would 
render  such  proof  almost  impracticable.  Perry  et  al.  v.  Burton  et  al. 
138. 

Admissions  as  to  boundary  dine. 

8.  In  case  of  partition  by  parol — admissions  of  parties  in  interest. 
Where  a  parol  partition  of  a  tract  of  land  is  relied  on  as  having  been  made 
many  years  ago,  and  the  boundary  between  the  several  parts  is  brought 
into  dispute,  the  declarations  of  one  of  the  parties  to  the  division,  while 
still  an  owner  of  his  part,  as  to  the  boundary  line  of  his  claim,  being  in 
disparagement  of  his  title,  is  competent  evidence.  So  is  evidence  of  the 
family  reputation  as  to  deaths  and  residences  of  the  members  of  such 
family.     Stumpf  et  al.  v.  Osterhage,  82. 

Admissions  or  declarations  of  grantor. 

9.  As  against  grantee.  The  admissions  and  declarations  of  a  grantor 
of  land,  made  when  the  grantee  is  not  present,  can  not  be  admitted  in 
evidence  to  invalidate  his  deed  or  to  affect  his  grantee.  Benlley  et  al. 
v.  Cf Bryan  et  al.  53. 

Declarations  of  a  third  person. 

10.  In  the  hearing'of  the  one  against  whom  they  are  sought  to  be 
proven.  On  the  trial  of  a  policeman  for  an  assault  and  battery,  it  ap- 
peared that  the  defendant  had  arrested  a  boy,  without  warrant,  for  jump- 
ing upon  a  passing  freight  train  of  cars,  and  that  the  boy's  brother  having 
heard  of  the  arrest,  with  a  third  person  came  up  at  a  rapid  gait  to  the 
officer,  when  an  altercation  between  the  three  ensued,  the  third  person 
acting  in  concert  with  the  older  brother,  during  which  the  officer  struck 
the  latter  with  a  "billy,"  which  was  the  battery  complained  of.  A  wit- 
ness who  was  present  at  the  time  of  the  difficulty,  was  asked,  "What,  if 
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anything,  did  such  other  person  say  to  the  older  brother  in  the  presence 
and  hearing  of  the  officer,  at  that  time?"  which  the  court  refused  to 
allow  the  witness  to  answer:    Held,  that  the  court  erred  in  not  allowing 
the  witness  to  answer  the  question.     Zimm  v.  The  People,  49. 
Judgment  in  another  suit. 

11.  Upon  matters  not  in  issue.  A  judgment  in  favor  of  the  defendant 
in  a  proceeding  by  distress,  on  a  plea  simply  denying  indebtedness  for 
rent,  but  not  putting  in  issue  the  fact  of  a  demise,  is  not  admissible  in 
evidence  in  another  suit  to  disprove  there  was  any  tenancy  between  the 
parties.     Bentley  et  al.  v.  0' Bryan  et  al.  53. 

Condition  of  rank  account. 

12.  Countervailing  testimony  as  to  payment.  "Where  a  bank  depos- 
itor, in  a  suit  against  the  bank,  shows  his  deposits  of  money,  the  burden 
will  rest  upon  the  bank  to  establish,  by  competent  evidence,  that  the 
same  has  been  paid  out  by  or  under  the  authority  of  the  depositor. 
DeLand  v.  Dixon  National  Bank,  323. 

13.  Bank  account  to  show  how  much  money  a  depositor  has  at  a 
given  time.  Where  it  becomes  material  to  show  how  much  ready  money 
a  party  who  keeps  a  bank  account  has  on  hand  on  particular  days,  the 
state  of  his  bank  account  at  the  times  in  question  is  clearly  competent 
and  proper  evidence  of  that  fact,  and  his  bank  account  is  admissible  on 
the  question.     Lehmann  et  al.  v.  Rothbarth,  185. 

TO    SHOW  VALUE    OF   LOT. 

14.  How  shown  in  suit  to  recover  for  damage  to  the  lot.  In  a  suit 
to  recover  damages  claimed  to  have  resulted  to  a  city  lot  from  the  erec- 
tion of  a  viaduct  in  a  street  adjacent  thereto,  on  the  question  of  the 
value  of  the  lot,  it  having  no  market  value,  the  price  at  which  similar 
property  had  been  sold  shortly  before,  in  the  same  vicinity,  may  be 
shown  by  witnesses.  Culbertson  &  Blair  Packing  and  Provision  Co. 
v.  City  of  Chicago  et  al.  651. 

15.  By  inspection  of  the  jury.  In  assessing  the  damages  a  lot  is 
claimed  to  have  sustained  in  consequence  of  the  construction  of  a  viaduct 
in  a  street  adjacent  thereto,  where  the  jury,  by  consent  of  parties,  view 
the  premises  themselves,  they  may  act  upon  the  knowledge  thus  acquired 
by  inspection.     Ibid.  651. 

Opinions  of  witnesses. 

16.  As  to  value  of  property  sought  to  be  condemned.  Persons 
familiar  with  land  sought  to  be  condemned,  who  have  opinions  of  its 
value,  though  not  shown  to  be  experts,  are  competent  witnesses  to  ex- 
press those  opinions.  But  the  weight  of  such  evidence  presents  a  differ- 
ent question.  On  that  point,  when  there  is  equal  credibility,  superior 
opportunity  and  intelligence  are  entitled  to  the  greater  weight.  Johnson 
et  al.  v.  Freeport  and  Mississippi  River  Railroad  Co.  413. 
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17.  Such  opinions  of  witnesses  as  to  the  value  of  the  land  are  not, 
however,  to  be  passively  received  and  blindly  followed,  but  should  be 
weighed  by  the  jury,  and  judged  of  in  view  of  all  the  evidence  in  the  case 
and  the  jury's  own  general  knowledge  of  affairs,  and  have  only  such 
consideration  given  to  them  as  the  jury  may  believe  them  entitled  to 
receive.  Johnson  et  al.  v.  Freeport  and  Mississippi  River  Railroad 
Co.  413. 

Explanatory  of  letters. 

18.  By  facts — not  by  proof  of  party's  intentions.  Where  a  party's 
letters  to  one  not  a  party  to  the  suit,  are  given  in  evidence  against  him, 
to  disprove  the  existence  of  the  contract  claimed  by  him,  he  may  show 
the  circumstances  under  which  they  were  written,  but  he  can  not  testify, 
generally,  as  to  his  intentions  or  purpose  in  writing  them,  and  thereby 
avoid  their  effect  as  a  statement  or  declaration  of  the  facts  contained  in 
them.     Brant  v.  Gallup  et  al.  487. 

As  to  making  special  shipping  contract. 

19.  Where  it  was  a  question  whether  a  special  contract  for  the  trans- 
portation of  live  stock  was  fairly  and  understanding^  signed,  or  procured 
fraudulently,  the  shipper  was  asked,  "What,  if  anything,  was  said  about 
that  being  a  special  contract  with  you  at  that  time?"  and  also,  "Was  this 
paper  introduced  in  evidence,  in  the  contract  you  made  to  ship  the  stock 
by  the  railroad  company  to  Chicago?" — to  both  of  which  questions  the 
court  sustained  objections:  Held,  that  the  court  erred  in  excluding  the 
questions.     Black  v.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  351. 

20.  Where  a  special  written  contract  is  set  up  in  defence,  the  execu- 
tion of  which  is  claimed  to  have  been  fraudulently  obtained,  and  the 
defendant  proves  by  his  agent  what  was  said  and  done  at  the  time  it  was 
signed,  it  is  error  to  refuse  to  allow  the  plaintiff,  in  rebuttal,  to  give  his 
version  of  the  same  matters.     Ibid.  351. 

Cross-examination. 

21.  Of  the  latitude  allowed.  In  a  suit  against  a  railway  company  as 
a  carrier,  to  recover  damages  for  a  loss  from  negligence  and  delay  in  the 
transportation  of  freight,  a  special  contract  of  shipment  was  set  up  in 
bar,  which  was  executed  in  consideration  of  reduced  rates,  as  was  claimed 
by  the  defendant,  and  which  the  plaintiff  claimed  was  signed  by  him 
under  the  fraudulent  assurance  it  was  only  a  pass,  just  as  the  train  was 
starting  to  leave,  when  he  had  no  time  to  read  the  same.  The  defend- 
ant's station  agent  was  permitted  to  testify  that  $33.50  was  the  schedule 
rate  per  car  for  the  shipment  of  stock.  On  cross-examination  the  plain- 
tiff asked  him  if  the  company  had  ever  received  that  amount  for  a  car  of 
freight  between  the  same  points,  and  also  this  question:  "Did  j7ou  tell 
him  (plaintiff)  when  he  came  for  the  cars  at  $25,  he  would  have  to  sign 
any  contract  relieving  the  company  from  liability?" — to  which  the  court 
sustained  objections:   Held,  that  under  the  latitude  of  cross-examination 
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both  questions  were  clearly  proper,  and  that  the  court  erred  in  ruling 
otherwise.     Black  v.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  351. 

22.  Declarations  and  acts — res  gestae.  On  the  question  whether  a 
shipper's  contract  was  fairly  and  understanding^  executed  by  the  shipper, 
or  whether  he  was  induced  to  sign  the  same  without  examination,  under 
the  false  assurance  of  a  station  agent  that  it  was  only  a  pass,  the  agent, 
on  his  examination  in  chief,  stated  certain  of  his  declarations  to  the 
shipper,  made  at  the  time  and  relating  to  the  signing  of  the  alleged  con- 
tract. On  cross-examination  an  objection  was  sustained  to  this  question: 
"Did  you  tell  Black  (the  shipper)  what  it  was  when  you  had  him  sign  it?" 
Held,  that  the  court  erred  in  its  ruling,  and  that  everything  that  was  said 
or  done  at  the  time  by  either  of  the  parties  relating  to  the  signing,  was  a 
part  of  the  res  gestm,  and  was  proper  to  be  elicited  on  cross-examina- 
tion.    Ibid.  351. 

23.  Of  the  right  to  have  the  whole  of  a  conversation.  Where  a 
party  proves,  by  its  agent,  the  declaration  of  the  latter  made  at  the  time 
of  the  signing  of  a  contract,  the  validity  of  which  was  being  questioned, 
it  is  clearly  the  right  of  the  other  party,  on  cross-examination,  to  call  out 
all  that  was  said  at  the  same  time  on  the  same  subject.     Ibid.  351. 

On  question  of  advancement. 

24.  Declarations  of  deceased  parent.     See  ADVANCEMENT,  1. 

TO    SHOW  AN    ESTOPPED. 

25.  Of  the  character  of  proof.     See  ESTOPPEL,  1,  2. 
Proof  of  payment  of  taxes. 

26.  Under  color  of  title,  to  defeat  the  paramount  title — degree  of 
evidence  required.     See  LIMITATIONS,  22. 

Attacking  jtjdiciad  proceedings  coddateraddy. 

27.  Not  for  mere  error — only  upon  jurisdictional  grounds.  See 
JUDGMENTS  AND  DECKEES,  4. 

Dedication. 

28.  Of  lands  for  public  use— how  shown.    See  DEDICATION,  1. 
In  forcible  detainer. 

29.  By  purchaser  at  judicial  sale— of  the  evidence  necessary  to  a 
recovery.     See  FORCIBLE  ENTRY  AND  DETAINER,  2,  3. 

Proof  of  title. 

30.  Mere  possession  not  sufficient.     See  PARTITION,  1. 

31.  Claiming  from  common  source — whether  necessary  to  prove  title 
in  the  common  source.     Same  title,  2. 

Restored  record  of  probate  of  will. 

32.  Its  admissibility.     See  WILLS,  10. 
Burden  of  proof. 

33.  To  establish  validity  of  municipal  bonds  given  in  aid  of  a  rail- 
road.    See  MUNICIPAL  AID  TO  RAILROADS,  4. 
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EVIDENCE.     Burden  of  proof.     Continued. 

34.  To  show  agent's  authority  to  receive  payment.    See  AGENCY,  1. 

35.  To  show  that  a  deed  absolute  in  form  is  a  mortgage.  See 
MORTGAGES  AND  DEEDS  OF  TRUST,  2. 

TO    SHOW   A   DEED    A   MORTGAGE. 

36.  Of  the  character  of  proof  required.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  3,  4,  5. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bill  of  exceptions. 

1.  Whether  necessary.  An  exception  to  the  ruling  of  the  court  as  to 
the  admission  of  evidence  must  appear  from  the  bill  of  exceptions.  It 
is  not  sufficient  that  the  clerk  of  the  trial  court  recites  there  was  such 
exception  taken,  and  this  court  can  not  act  on  such  recital.  Tarble  v. 
The  People,  120. 

2.  This  court  can  not  pass  upon  the  facts  of  a  criminal  case,  and 
decide  whether  a  new  trial  should  have  been  awarded,  where  the  bill  of 
exceptions  fails  to  state  that  all  the  evidence  is  embodied  therein.  Ibid. 
120. 

3.  This  court  can  not  review  the  ruling  of  the  trial  court  in  excluding 
written  evidence,  such  as  deeds  and  ordinances,  unless  they  are  preserved 
in  a  bill  of  exceptions  or  certificate  of  evidence.  Johnson  et  al.  v.  Free- 
port  and  Mississippi  River  Railroad  Co.  413. 

EXEMPTION  FROM  TAXATION.     See  TAXATION  AND  TAX  TITLES, 
1,  2. 

FALSE  REPRESENTATIONS.     See  FRAUD,  2. 

FEES  AND  SALARIES. 
Compensation  of  officers. 

1.  Generally— as  depending  upon  the  statute.  Compensation  for 
official  services  rendered  in  behalf  of  the  State  or  for  any  public  corpora- 
tion, must  rest  alone  upon  statutory  enactment  or  contract.  Unless  the 
statute  has  made  provision  for  the  payment  for  services  required  of  an 
officer  and  performed  by  him,  he  can  recover  no  remuneration  for  the 
same.     Bruner  v.  Madison  County,  11. 

Overseers  of  the  poor. 

2.  Of  their  compensation.  Under  the  laws  now  in  force  in  this  State, 
two  distinct  systems  are  provided  for  the  support  of  the  poor, — one  by 
the  county  at  large,  and  the  other  by  the  several  towns  composing  the 
county.  Under  the  first  named  system  the  overseer  of  the  poor  is  not 
entitled,  as  a  matter  of  right,  to  any  compensation  for  his  services,  while 
under  the  other  he  is  entitled  to  pay.     Ibid.  11. 
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FEES  AND  SALARIES.     Overseers  of  the  poor.     Continued. 

3.  By  section  36,  chapter  53,  entitled  "Fees  and  Salaries,"  the  over- 
seer of  the  poor  (who  is  also  supervisor  of  his  town)  is  entitled  to  receive 
two  dollars  per  day  when  attending  to  town  business  out  of  town,  and 
one  dollar  for  town  business  in  his  town,  to  be  paid  from  the  town  treas- 
ury when  the  service  is  for  the  town.  When  the  town  is  wholly  respon- 
sible for  the  care  and  support  of  its  paupers,  his  services  in  looking  after 
and  providing  their  support  are  performed  for  the  town,  and  are  town 
business,  and  he  is  entitled  to  the  pay  named;  but  when  the  county  is 
chargeable  with  pauper  support,  he  is  not  rendering  service  for  his  town, 
but  for  the  county,  for  which  the  law  has  provided  no  compensation. 
Bruner  v.  Madison  County,  11. 

Supervisor. 

4.  Of  his  compensation  as  a  county  officer.  By  section  39  of  the  act 
relating  to  fees  and  salaries,  the  supervisor,  as  a  member  of  the  board 
of  supervisors,  is  entitled  to  receive  two  dollars  and  fifty  cents  per  day 
"for  the  time  actually  and  necessarily  engaged  in  the  discharge  of  his 
duties  as  a  member  of  such  board,"  to  be  paid  out  of  the  county  treasury, 
and  mileage  (five  cents  each  way)  for  necessary  travel,  "and  no  other 
allowance  or  emolument  whatever."  This  per  diem  allowance  is  not 
restricted  to  the  time  actually  engaged  in  attendance  upon  the  sessions 
of  the  board,  but  may  embrace  time  engaged  as  a  member  of  a  commit- 
tee, or  in  the  discharge  of  any  other  duty  he  owes  his  county  as  a  mem- 

_ber  of  the  board  entrusted  with  the  management  of  its  financial  affairs. 
But  in  looking  after  the  poor  he  acts  as  a  supervisor,  and  not  as  a  mem- 
ber of  the  county  board.     Ibid.  11. 

FENCING  RAILROADS.     See  RAILROADS,  1,  2,  3. 

FISHWAYS. 
Act  of  1879. 

1.  Constitutionality — requiring  owners  of  dams  across  rivers,  etc., 
to  provide  fishivays.  The  act  of  31st  of  May,  1879,  provides  "that  it 
shall  be  the  duty  of  any  person  or  persons  who  now  owns,  or  may  here- 
after erect,  any  dam  or  other  obstruction  across  any  of  the  rivers,  creeks, 
streams,  ponds,  lakes,  sloughs,  bayous,  or  other  water- courses  within 
this  State,  to  place  therein  suitable  fishways,  in  order  that  the  free  pas- 
sage of  fish  up  or  down  or  through  such  waters  may  not  be  obstructed." 
On  a  prosecution  against  the  owner  of  a  mill  clam  which  was  erected 
across  a  river,  and  which  it  was  alleged  obstructed  the  free  passage  of 
fish  up  and  down  the  river,  to  recover  the  fine  prescribed  in  the  act  for 
a  neglect  or  refusal  to  comply  with  its  requirements,  it  was  held  to  be 
within  the  constitutional  power  of  the  legislature  to  impose  the  duty  as 
provided  in  the  statute.     Parker  v.  The  People,  581. 

2.  The  owner  of  a  mill  dam  which  had  been  in  use  for  many  years, 
procured  to  be  passed  an  act  of  the  legislature  authorizing  him  to  raise 
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FOKMEK  ADJUDICATION.  As  to  what  matters  a  bar.  Continued. 
and  one  of  its  customers  and  its  debtor,  several  stipulations  were  made 
as  to  charges  to  be  made  against  the  bank  on  account  of  collaterals  taken 
for  the  surrender  of  certain  principal  notes,  providing  that  neither  party 
should  thereby  concede  any  rights:  Held,  such  stipulations  did  not  pre- 
clude the  bank  from  setting  up  in  defence  to  a  cross-bill  for  an  account, 
a  former  decree  stating  the  account  between  the  parties.  Jenkins  v. 
International  Bank  et  al.  462. 

7.  Effect  of  mere  error  in  decree.  The  rule  of  res  judicata  or 
estoppel  by  a  judgment  upon  the  same  point,  when  there  is  no  want  of 
jurisdiction,  operates  equally  whether  the  judgment  be  erroneous  or  not. 
A  decree  complete  in  itself,  without  any  omission  to  be  supplied  to  make 
it  effectual,  however  erroneous,  may  be  set  up  in  bar  of  a  bill  seeking  to 
re-litigate  the  matters  therein  decided.     Ibid.  462. 

8.  Judgment  of  Appellate  Court  reversing  and  remanding .  A  deci- 
sion or  holding  by  the  Appellate  Court  in  reversing  a  judgment  and 
remanding  the  cause,  not  being  a  final  judgment,  from  which  either  party 
may  appeal,  can  not  be  regarded  as  res  judicata  on  a  second  appeal. 
One  party  can  not  be  concluded  by  the  judgment  and  the  other  not. 
Lining  ton  v.  Strong  et  al.  152. 

Under  Insolvent  Debtors  act. 

9.  Arrest  on  ca.  sa. — refusal  of  county  court  to  discharge — how  far 
conclusive.     See  INSOLVENT  DEBTORS  ACT,  1. 

Limitation. 

10.  In  case  of  bankruptcy.  Section  5057  of  the  Revised  Statutes  of 
the  United  States,  providing  that  "no  suit,  either  at  law  or  in  equity, 
shall  be  maintainable  in  any  court  between  an  assignee  in  bankruptcy 
and  a  person  claiming  an  adverse  interest  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the  cause  of  action  accrued  for  or 
against  such  assignee, "  does  not  prevent  a  party  from  setting  up  a  former 
decree  between  him  and  the  bankrupt  in  bar  of  a  cross-bill  seeking  an 
account  of  the  same  identical  matters,  even  after  the  lapse  of  five  years 
from  the  adjudication  in  bankruptcy;  and  when  such  defence  has  ripened 
after  bill  filed,  and  cross -bill  and  answers  thereto,  the  complainant  may 
set  up  such  defence  by  supplemental  bill.  Jenkins  v.  International 
Bank  et  al.  462. 

FORMER  DECISIONS. 
Fencing  railroads  at  depot  grounds. 

1.  It  is  made  the  duty  of  railway  companies  to  establish  depots,  and 
so  operate  their  roads  as  to  afford  the  public  reasonable  safety  and  dis- 
patch in  the  transaction  of  business;  and  to  effect  this,  it  is  necessary 
that  they  should,  at  all  reasonable  times,  provide  a  ready  and  convenient 
means  of  access  to  their  stations  and  depots.      The  reasoning  of  the 
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FORMER  DECISIONS. 

Fencing  railroads  at  depot  grounds.     Continued. 

court  in  the  case  of  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.  v. 
Dumser,  109  111.  402,  in  so  far  as  it  intimates  that  the  company  was 
derelict  in  failing  to  fence  its  road  at  its  depot  grounds,  being  not  neces- 
sary to  the  decision  of  the  case,  is  not  to  be  treated  as  authority.  Chi- 
cago, Burlington  and  Quincy  Railroad  Co.  v.  Hans,  114. 

Limitation — as  between  partners. 

2.  When  the  statute  begins  to  run.  The  Statute  of  Limitations  does 
not  begin  to  run  as  to  matters  of  account  between  partners,  until  after  the 
partnership  has  ceased  to  exist.  The  case  of  Quayle  v.  Guild,  91  III. 
378,  is  not  to  be  understood  as  holding  a  different  rule.  There,  one  of 
the  partners  had  died,  and  the  partnership  was  thereby  dissolved,  and  it 
was  held  the  statute  began  to  run  from  that  time.  Askew  v.  Springer, 
662. 

Laches— pleading  in  respect  thereto. 

3.  In  equity,  if  a  complainant  has  any  grounds  of  exception  to  pre- 
vent the  bar  of  laches,  or  repel  the  presumption  arising  from  delay  in 
asserting  an  alleged  right,  the  proper  practice  requires  him  to  state  such 
matters  of  avoidance  in  his  bill;  but  under  the  present  liberal  practice  as 
to  amendments,  the  court  may  allow  such  matters  to  be  brought  into  the 
case  by  an  amendment  to  the  bill.  This  equitable  bar  to  relief  can  not 
be  avoided  by  proof  showing  an  excuse  for  the  delay,  unless  such  excuse 
is  alleged  in  the  bill.  In  this  case,  a  bill  for  the  specific  performance  of 
a  verbal  contract  to  convey  an  interest  in  land,  was  filed  by  the  com- 
plainant about  twenty-five  years  after  the  alleged  contract,  against  a 
minor  heir  and  her  father,  having  a  life  estate.  It. failed  to  allege  any 
excuse  for  the  delay.  On  writ  of  error  by  the  minor,  on  arriving  at  his 
majority,  a  decree  against  him  was  reversed  on  account  of  the  insuffi- 
ciency of  the  bill,  it  showing  on  its  face  a  want  of  equity.  So  far  as 
anything  here  said  is  in  conflict  with  the  case  of  Trustees  of  Schools 
v.  Wright,  12  111.  432,  it  is  intended  to  overrule  that  case  to  that  extent. 
Walker  v.  Ray,  315. 

FOKMEK  RECOVERY. 

Special  assessment. 

As  to  recovery  upon  an  appeal  bond  given  in  special  assessment  pro- 
ceedings— and  judgment  upon  the  assessment  itself.  See  DRAINAGE 
LAW,  5. 

FRAUD. 

Fraudulent  transaction. 

1.  Who  may  question.  Only  the  person  against  whom  a  fraud  is 
committed,  or  a  person  who  is  injured  by  it,  can  maintain  a  bill  to  have 
the  fraudulent  transaction  impeached.     Bell  v.  Johnson,  374. 
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FRAUD.     Continued. 
False  representations. 

2.  With  intent  to  deceive.  At  law  an  intent  to  deceive  must  exist  to 
constitute  actual  fraud.  Representations,  though  untrue,  if  not  made 
with  a  knowledge  of  their  falsity,  can  not  be  said  to  constitute  fraud, 
when  the  contracting  parties  occupy  no  fiduciary  relation  or  position  of 
confidence  or  trust  toward  each  other.     Lining  ton  v.  Strong  et  al.  152. 

Negligence. 

3.  Signing  a  contract  without  reading  it.  In  an  action  upon  a  written 
contract,  which  the  defendant  sought  to  avoid  on  the  ground  of  an  alleged 
fraudulent  statement  that  it  was  a  copy  of  an  original  draft  except  in  a 
matter  which  did  not  concern  him,  the  court,  at  the  instance  of  the 
plaintiff,  instructed  the  jury  that  a  party  executing  a  written  contract 
should  exercise  reasonable  care  and  prudence  to  learn  its  nature  and 
contents  before  signing  it,  by  reading  the  same,  if  capable  of  reading, 
and  that  he  would  not  be  excused  for  his  want  of  care  and  prudence  in 
signing  without  so  reading  the  same,  unless  induced  to  do  so  by  willfully 
false  statements  of  the  party  procuring  his  signature:  Held,  that  the 
use  of  the  word  "willfully,"  in  the  connection  it  was  employed,  did  not 
render  the  instruction  erroneous.     Ibid.  152. 

4.  What  is  negligence  in  signing  a  contract  without  reading  the 
same,  is  not  a  question  of  law,  but  one  of  fact  for  the  jury,  to  be  judged 
of  from  the  peculiar  facts  and  circumstances  of  each  case.  In  such  a 
case  it  is  not  proper  to  select  certain  of  the  facts,  and  tell  the  jury  in  an 
instruction  that  they  afford  no  evidence  of  negligence  or  a  want  of  proper 
and  reasonable  care.     Ibid.  152. 

Attorney  and  client. 

5.  Betrayal  of  client's  interests  by  his  attorney — impeaching  decree 
for  fraudulent  collusion  between  attorney  and  adverse  party.  See 
ATTORNEY  AT  LAW,  2,  3. 

FRAUDULENT  CONVEYANCES. 
Voluntary  settlement. 

1.  By  husband  on  wife — husband  not  insolvent.  To  render  a  rea- 
sonable provision  by  a  husband  for  his  wife,  by  investing  her  with  the 
title  to  real  estate,  fraudulent,  as  against  a  creditor  of  the  former,  it  must 
appear  that  he  was  at  the  time  insolvent,  or  that  such  gift  made  him  so. 
Bittinger  v.  Kasten  et  al.  260. 

2.  The  owner  of  property  may  at  any  time  give  the  same  to  any  one 
he  chooses,  so  long  as  he  thereby  injures  no  then  existing  creditor,  and 
no  subsequent  creditor  can  call  it  in  question,  unless  the  donor  is  guilty 
of  an  actual  fraudulent  intent,  and  such  creditor  is  thereby  injured.  This 
follows  from  his  absolute  dominion  over  his  property;  and  the  mere  fact 
that  he  may  be  indebted,  is  not  alone  sufficient  to  make  a  gift  or  volun- 
tary conveyance  by  him  inoperative.    If  there  is  no  intention  on  his  part 
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FEAUDULENT  CONVEYANCES.  Voluntary  settlement.  Continued. 
to  delay  or  defraud  his  creditors,  the  conveyance  is  not  within  the  Statute 
of  Frauds.     Bittinger  v.  Kasten  et  al.  260. 

3.  No  creditor  without  any  lien  has  any  right  to  complain  that  his 
debtor  is  giving  away  his  property  to  his  wife  or  children,  unless  such 
creditor  can  establish  the  fact  that  the  debtor  has  not  retained  enough  to 
satisfy  existing  debts.  Such  grantor  must  make  himself  insolvent  by 
such  gifts  or  conveyances,  and  to  impeach  them,  fraud  must  be  alleged 
and  proved.     Ibid.  260. 

4.  So  this  court  has  held,  that  where  there  is  no  fraudulent  intent, 
and  the  gift  or  provision  made  by  a  debtor  to  his  wife  or  child  is  a  reason- 
able one  under  the  circumstances,  leaving  ample  property,  unincumbered, 
for  the  payment  of  his  debts,  not  materially  lessening  his  creditors'  then 
prospect  of  payment,  the  gift  or  provision  will  be  sustained.     Ibid.  260. 

Presumption. 

5.  As  to  insolvency.  In  the  absence  of  an  allegation  in  a  creditor's 
bill  to  reach  property  given  by  a  husband  to  his  wife,  that  he  was  insol- 
vent at  the  time,  or  that  such  gift  rendered  him  unable  to  meet  all  his 
legal  obligations,  or  even  that  he  owed  any  other  persons,  and  of  proof 
to  sustain  the  same,  it  can  not  be  presumed  that  any  other  debts  of  the 
husband  then  existed.     Ibid.  260. 

GAKNISHMENT. 
Trust  funds. 

1.  In  hands  of  trustee — whether  subject  to  garnishment.  A  testator 
devised  his  estate  to  trustees,  to  be  well  rented,  and  kept  in  repair  and 
taxes  paid,  and  to  be  insured  against  fire,  and  the  trustees  to  pay  over  all 
remaining  rents  and  income  in  cash,  into  the  hands  of  his  daughter,  "in 
person,  and  not  upon  any  written  or  verbal  order,  nor  upon  any  assign- 
ment or  transfer  by"  the  daughter:  Held,  that  the  net  income  of  the 
estate  devised  was  not  liable  to  garnishment  in  the  hands  of  the  trustees 
for  debts  of  the  beneficiary.     Steib,  use,  etc.  v.  Whitehead,  247. 

GIFT— EEVEESION. 
Gift  of  land  for  school  house  site. 

Reversion  when  the  use  ceases.     See  EEVEESION,  1. 

GEANT. 
Eight  of  way  of  railroad. 

Incidents  to  the  grant  as  connected  with  the  use  intended — increased 
uses,  and  whether  embraced  in  grant.    See  CONVEYANCES,  12  to  16. 

GEAVES. 
Protection  of  graves.     See  INJUNCTIONS,  1;  PAETIES,  3. 
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GUABDIAN  AND  WARD. 
Security  fob  loan  of  waed's  money. 

1.  Duty  and  liability  of  guardian.  The  statute  requiring  a  guardian 
to  keep  his  ward's  money  at  interest,  upon  good  security,  to  be  approved 
by  the  county  court,  is  mandatory,  and  a  loan  upon  real  estate  security 
without  such  approval  is  made  at  the  peril  of  the  guardian,  and  if  loss 
occurs,  the  guardian  can  not  exonerate  himself  by  showing  he  acted  in 
good  faith,  or  that  the  security  was  good  when  taken,  but  afterwards 
became  insufficient  from  a  general  shrinkage  of  values.  This  statutory 
provision  is  intended  as  a  further  protection  to  the  estates  of  wards. 
Hughes  et  al.  v.  The  People,  use,  etc.  457. 

2.  Where  a  guardian,  in  violation  of  the  statute,  loans  his  ward's 
money  upon  real  estate  security  without  the  direction  or  sanction  of  the 
county  court,  it  will  be  regarded  as  a  willful  violation  of  duty,  and  he 
will  be  charged  with  compound  interest  upon  any  loss  to  the  ward's  estate 
growing  out  of  the  insufficiency  of  the  security.     Ibid.  457. 

Accounting  by  guaedian. 

3.  Charges  for  taxes  and  repairs  of  a  homestead  occupied  by  ten- 
ant for  life.  Where  a  husband  of  a  guardian  of  minor  children,  who 
assumed  the  entire  management  of  the  trust  estate,  in  making  out  re- 
ports to  the  probate  court  charged  the  wards  with  the  taxes,  and  cost  of 
insurance  and  repairs  of  the  homestead  premises,  occupied  by  him  for  a 
residence,  while  his  wife  and  the  minors  were  absent  a  great  part  of  the 
time  at  their  own  expense,  it  was  held,  that  such  charge  was  unwarrant- 
able, and  that  in  any  event  they  should  not  have  been  charged  with  more 
than  their  equitable  share  of  such  expenses.  Lehmann  et  al.  v.  Roth- 
barth,  185. 

Settlement  with  waed. 

4.  After  age — when  may  be  opened.  A  settlement  pressed  upon 
wards  about  the  time  of  their  becoming  of  age,  by  one  standing  in  loco 
parentis,  and  claiming  to  represent  their  mother  and  lawful  guardian, 
from  which  the  latter  is  forcibly  excluded,  should  not  be  sustained,  ex- 
cept in  so  far  as  it  is  just  and  fair  to  them.  If  based  chiefly  on  improper 
charges  against  them,  they  should  not  be  concluded  by  it.     Ibid.  185. 

5.  Basis  for  restating  account  after  settlement.  On  bill  by  wards 
to  set  aside  a  settlement  made  by  the  husband  of  their  guardian,  with 
them,  shortly  after  their  majority,  for  improper  charges  in  his  accounts, 
etc.,  on  granting  the  relief  prayed,  the  court,  in  restating  the  account, 
should  charge  the  complainants  with  all  payments  made  to  them  on  the 
settlement,  including  real  estate  taken  by  them  at  its  cash  value  at  the 
time  it  was  received;  but  the  defendant  should  not  be  charged  with  any 
subsequent  depreciation  in  its  value,  and  the  proof  of  such  property  being 
turned  over  to  the  wards  at  an  excessive  price  should  be  clear  and  con- 
clusive.    Ibid.  185. 
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GUARDIAN  AND  WARD.     Continued. 
Agent  of  guardian. 

6.  When  he  may  be  held  as  a  trustee  or  guardian — reports  made 
by  husband  of  guardian  in  her  name — ivhen  may  be  impeached.  See 
TRUSTS  AND  TRUSTEES,  2,  3,  4. 

HIGHWAYS. 
Sidewalks. 

1.  As  a  part  of  public  highway.  A  sidewalk  in  a  city,  though  de- 
voted to  the  use  of  pedestrians,  is  nevertheless  a  portion  of  a  public 
highway,  as  much  so  as  the  street.  They  are  both  free  to  be  properly 
used  and  enjoyed  by  the  entire  public,  and  are  constructed  alike  for  their 
use.     City  of  Chicago  v.  O'Brien,  532. 

2.  Requiring  lot  owner  to  remove  snow  and  ice.  A  city  has  not  the 
constitutional  power  to  require  the  owner  or  occupant  of  premises  to  keep 
the  sidewalk  and  gutters  in  front  thereof  free  from  snow  and  ice,  or  to 
sprinkle  the  same  with  ashes  or  sand  where  the  snow  and  ice  can  not  be 
removed  without  injury  to  the  pavement,  and  inflict  a  fine  on  him  for  a 
neglect  or  failure  to  do  so, — adhering  to  the  ruling  in  Gridley  v.  City 
of  Bloomington,  88  111.  554.     Ibid.  532. 

3.  Compelling  lot  owner  to  repair.  A  city  can  not,  by  ordinance, 
prescribe  a  fine  or  penalty  to  be  imposed  on  the  owner  or  occupant  of  a 
lot  for  a  failure  to  repair  the  sidewalk  in  front  of  the  same.  Keeping 
sidewalks  in  repair  is  referable  to  the  same  power  as  for  constructing  new 
improvements,  and  can  not  be  required  to  be  done  by  the  abutting  owner 
or  occupant,  at  his  own  expense,  either  by  the  exercise  of  the  police  power, 
or  by  fines  and  penalties  prescribed  by  ordinance,  or  by  direct  legislative 
action.     City  of  Chicago  v.  Crosby,  538. 

HOMESTEAD. 
Release  of  homestead. 

1.  As  to  the  mode  of  release.  The  statute  does  not  require  that  the 
name  of  the  husband  or  wife  of  the  grantor  of  land  shall  appear  in  the 
granting  clause,  or  elsewhere  in  the  body  of  the  deed,  in  order  to  a  valid 
release  of  the  estate  of  homestead.     Yocum  v.  Lovell,  212. 

2.  A  deed  of  trust  on  real  estate  occupied  by  a  husband  and  wife  as 
a  homestead,  contained  a,  clause  expressly  relinquishing  and  releasing  the 
homestead,  and  the  deed  was  signed  and  duly  acknowledged  by  both, 
though  the  wife's  name  did  not  appear  in  the  granting  clause,  or  else- 
where in  the  body  of  the  deed:  Held,  that  the  deed  was  sufficient  to 
pass  the  homestead  both  of  the  husband  and  wife.     Ibid.  212. 

Judgment  lien. 

3.  Whether  it  will  affect  the  homestead  right.  Judgments  against  a 
householder  and  head  of  a  family  residing  upon  premises  as  a  homestead, 
to  the  extent  of  the  homestead  therein,  are  no  lien,  either  at  law  or  in 
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HOMESTEAD.     Judgment  lien.     Continued. 

equity;  and  this  homestead  interest  will  pass  by  the  deed  of  the  house- 
holder, properly  releasing  the  same,  unaffected  by  such  judgments.  A 
sale  of  the  whole  estate  in  the  premises,  on  execution,  after  such  con- 
veyance, will  pass  no  title,  at  law,  to  the  purchaser.  Nichols  et  al.  v. 
Spremont,  631. 
Sale  on  execution. 

4.  Necessity  of  setting  off  homestead.  Where  premises  are  subject 
to  the  right  of  homestead  they  can  not  be  sold  under  an  execution,  so  as 
to  confer  upon  the  purchaser  a  title  which  will  be  availing  in  a  court  of 
law,  unless  the  sheriff  or  other  officer  holding  the  execution  first  sets  off 
the  homestead,  as  required  by  the  statute.     Ibid.  631. 

Decbee  setting  aside  feaudulent  conveyance. 

5.  As  ordering  a  sale  of  the  homestead.  A  decree  on  a  creditor's 
bill  which  sets  aside  a  conveyance  of  the  debtor  to  his  wife  of  a  tract  of 
land,  including  their  homestead,  as  fraudulent,  and  directs  the  sheriff 
to  proceed  and  sell  the  land  under  an  execution  in  his  hands  issued  upon 
a  judgment  previously  entered  against  the  debtor,  is  not  open  to  the  ob- 
jection of  ordering  a  sale  of  the  homestead.  In  making  the  sale  under 
the  execution,  the  sheriff  will  take  the  necessary  steps  to  preserve  the 
homestead  in  the  tract,  as  pointed  out  in  the  Homestead  act.  Section  8 
of  that  act  has  no  application  to  such  a  case,  but  relates  to  the  enforce- 
ment of  liens.     Ammondson  v.  Ryan,  506. 

HUSBAND  AND  WIFE. 
Of  an  accounting  by  the  husband. 

1.  Settlement  in  fraud  of  the  wife.  Whe^e  a  husband  comes  into 
the  possession  and  exclusive  management  of  his  wife's  estate,  including 
her  moneys,  and  practically  excludes  her  for  several  years  from  partici- 
pating in  its  management  and  control,  and  by  harsh  treatment  and  cruelty 
causes  her  to  have  a  protracted  sickness  and  great  despondency,  and  to 
file  a  bill  for  divorce,  he  will  not  be  allowed  to  shield  himself  from  lia- 
bility to  account  to  her,  by  a  settlement  made  with  her  in  ignorance  of 
her  just  rights,  when  in  a  condition  not  capable  of  entering  into  a  busi- 
ness matter  of  such  importance.  Such  a  settlement  is  a  fraud  upon  her 
rights.     Lehmann  et  al.  v.  Rothbarth,  185. 

VOLUNTAEY    SETTLEMENT. 

2.  By  husband  on  wife — husband  not  insolvent — presumption  as  to 
insolvency.     See  FKAUDULENT  CONVEYANCES,  1  to  5. 

IMPRISONMENT  FOE  DEBT.     See  INSOLVENT  DEBTORS  ACT. 

INADEQUACY  OF  PRICE. 

As  GEOUND  FOE  SETTING  aside  teustee's  sale.      See  MORTGAGES 
AND  DEEDS  OF  TRUST,  18. 
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INDEMNITY. 

Kequired  by  the  court. 

1.  Evidence  as  to  solvency  of  maker.  Where  a  party  has  a  right  to 
demand  indemnity  of  a  party  against  loss  or  injury  before  paying  him 
money  or  surrendering  his  security,  and  the  court  so  decrees,  and  a  bond 
of  indemnity  is  presented  which  is  objected  to  on  the  ground  of  the  in- 
solvency of  the  makers,  it  is  error  in  the  court  to  refuse  to  admit  evi- 
dence to  show  such  insolvency.     Daly  v.  Wilkie,  382. 

INDUCEMENT. 
Matters  of  inducement  in  a  pleading. 

Whether  they  must  be  proven  as  alleged.  See  PLEADING  AND 
EVIDENCE,  9. 

INFANTS. 
Laches— when  imputed.     See  LIMITATIONS,  10. 

INJUNCTIONS. 
Protection  of  graves. 

1.  To  prevent  defacing  and  meddling  with  graves.  A  court  of  equity 
will  enjoin  the  owner  of  land  from  defacing  and  meddling  with  graves  on 
land  dedicated  to  the  public  for  burial  purposes,  at  the  suit  of  any  parties 
having  deceased  relatives  or  friends  buried  therein.  Davidson  v.  Reed 
et  al.  167.     See  PAKTIES,  3. 

To  restrain  collection  of  taxes. 

2.  Upon  what  grounds.  A  court  of  equity  has  jurisdiction  to  enjoin 
the  collection  of  a  tax  when  it  is  levied  without  authority  of  law,  or  when 
the  property  assessed  is  not  subject  to  taxation.  Where  an  assessor,  in 
assessing  a  party's  personal  property  and  credits,  went  back  three  years, 
and  raised  the  amount  of  his  credits  for  those  years  $7000,  which  was 
entered  on  the  books,  and  assessed  against  the  party  as  for  such  prior 
years,  it  was  held,  that  such  assessment  for  the  prior  years  was  without 
authority  of  law,  and  that  a  court  of  equity  would  enjoin  the  collection 
of  the  tax  on  such  assessment.     Allwood  v.  Cowen  et  al.  481. 

In  case  of  an  appeal. 

3.  Whether  the  injunction  is  continued.  Where  an  injunction  has 
been  dissolved  on  final  hearing,  an  appeal  or  writ  of  error  does  not  con- 
tinue the  injunction  in  force  unless  so  ordered.  Jenkins  v.  International 
Bank  et  al.  462. 

INSOLVENT  DEBTOKS  ACT. 
Powers  and  rights  thereunder. 

1.  Arrest  on  ca.  sa.— refusal  of  county  court  to  discharge — how  far 
conclusive.  The  judgment  of  the  county  court,  on  the  application  of  a 
debtor  to  be  discharged  from  imprisonment  for  debt,  holding  that  the 
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Powers  and  eights  thereunder.     Continued. 

case  was  not  one  in  which  he  was  entitled  to  a  discharge  on  schedule 
and  assignment  of  his  property,  is  final  and  conclusive  upon  all  other 
courts  until  reversed  or  otherwise  annulled.  The  People  ex  rel.  Robin- 
son v.  Hanchett,  90. 

2.  Retaining  custody  of  debtor— return  of  writ,  or  its  expiration. 
Where  the  sheriff  arrests  one  under  a  ca.  sa.,  it  is  his  duty  to  retain  the 
custody  of  the  defendant  until  the  judgment  is  satisfied,  or  the  defend- 
ant is  otherwise  legally  discharged,  without  reference  to  what  becomes  of 
the  writ,  or  even  whether  it  remains  in  force,  or  has  expired  by  lapse  of 
time.  It  is  not  necessary  to  renew  the  writ  to  make  the  continued  im- 
prisonment legal.     Ibid.  90. 

3.  A  writ  of  ca.  sa.,  like  other  executions,  is  made  returnable  by  law 
within  ninety  days  after  its  date,  yet  the  imprisonment  of  the  debtor 
does  not  end  with  its  return  or  expiration.     Ibid.  90. 

4.  Giving  bond  for  appearance  at  a  further  day — waiver  as  to  time 
of  continuance.  The  provision  in  section  8  of  the  act  relating  to  insol- 
vents, that  the  county  court,  on  an  application  for  a  discharge,  may  con- 
tinue the  hearing  from  time  to  time,  "not  exceeding  thirty  days,"  being 
for  the  benefit  of  the  debtor  may  be  waived  by  him,  and  is  waived  by 
his  consent,  express  or  implied,  to  a  continuance  for  a  longer  time;  and 
such  court  will  not  thereby  lose  jurisdiction,  and  his  bond  for  his  appear- 
ance on  the  day  set  for  hearing  will  not  be  rendered  invalid.    Ibid.  90. 

5.  Enlargement  of  the  debtor  on  giving  bond,  whether  an  escape. 
Where  an  insolvent  debtor  is  by  the  county  court  admitted  to  bail  pend- 
ing an  application  for  a  discharge,  as  authorized  by  the  statute,  his 
enlargement  under  his  bond  does  not  amount  to  an  escape,  voluntary 
or  negligent,  so  as  to  prevent  him  from  being  again  imprisoned  for  the 
same  debt.     Ibid.  90. 

6.  So  where  an  insolvent  debtor  voluntarily  enters  into  bond  for  his 
appearance  before  the  county  court  at  the  time  appointed  for  the  hearing 
of  his  application  to  be  discharged,  even  though  the  hearing  is  continued 
more  than  thirty  days  by  his  consent,  he  will  be  in  the  custody  of  the 
law  and  under  the  control  of  the  court  on  his  appearance  on  the  day  set 
for  the  hearing,  and  that  the  court,  on  denying  his  application,  may 
legally  order  him  to  be  again  taken  into  custody  by  the  sheriff,  and  his 
imprisonment  under  such  order  will  be  as  legal  as  his  first  arrest.   Ibid.  90. 

7.  Voluntary  escape — whether  a  discharge  from  imprisonment.  The 
ancient  rule  that  a  debtor  in  execution,  by  a  voluntary  escape  became 
discharged  both  from  imprisonment  and  the  debt,  leaving  the  creditor  to 
look  to  the  sheriff  alone  for  his  debt,  is  no  longer  in  force,  and  upon  such 
escape  he  may  be  lawfully  re-arrested  and  imprisoned.     Ibid.  90. 

8.  Remanding  to  custody  of  officer  without  process.  Where  a  debtor 
has  been  legally  arrested  by  a  sheriff  under  a  ca.  sa.,  running  in  the 
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INSOLVENT  DEBTORS  ACT. 
Powers  and  eights  theeeundee.     Continued. 

name  of  the  People,  and  is  enlarged  on  bond  for  his  appearance  on  the 
day  set  for  the  hearing  of  his  application  for  a  discharge,  the  court,  on 
refusing  a  discharge,  may  order  him  back  into  the  officer's  custody  with- 
out process  in  the  name  of  the  People,  and  this  may  be  verbally  done. 
The  People  ex  rel.  Robinson  v.  Hanchett,  90. 

INSPECTION  OF  PREMISES  BY  JURY. 

TO  ASCEETAIN  DAMAGE  THEEETO.      See   EVIDENCE,  15. 

INSTRUCTIONS. 

OF    THEIE   QUALITIES. 

1.  As  to  excluding  consideration  of  damages  caused  by  want  of 
care.  While  it  may  be  true  that  a  plaintiff  receiving  a  personal  injury 
may  not  enhance  his  claim  for  damages  or  recover  for  any  aggravation  of 
his  injuries  produced  by  his  own  want  of  care  or  neglect,  it  is  not  neces- 
sary that  the  plaintiff's  instructions  should  exclude  the  idea  that  he  may. 
The  defendant  may  have  an  instruction  based  on  that  hypothesis.  Han- 
nibal and  St.  Joseph  Railroad  Co.  v.  Martin,  219. 

2.  As  ignoring  an  important  fact.  An  instruction  stating  correctly 
what  acts  of  negligence  on  the  part  of  the  defendant  make  out  a  case  for 
a  recovery,  which  in  the  same  connection  adds  that  if  the  injury  received 
was  without  any  fault  or  negligence  on  the  part  of  the  plaintiff,  the  de- 
fendant is  liable,  is  not  faulty,  as  ignoring  the  question  as  to  the  plaintiff's 
want  of  ordinary  care  and  prudence.     Ibid.  219. 

S.     In  respect  to  two  hypotheses.    Where  a  case  presents  two  hypoth- 
eses, an  instruction  based  upon  one,  only,  which  states  the  law  correctly 
as  to  that,  is  not  erroneous  in  not  stating  the  law  upon  the  other,  when  it 
.  does  not  assume  to  do  so,  especially  when  the  other  party  procures  other 
instructions  expressing  the  law  upon  that  hypothesis.     Ibid.  219. 

4.  Generally — in  respect  to  several  counts.  Where  there  is  evidence 
tending  to  prove  each  of  several  counts  in  a  declaration,  all  seeking  a 
recovery  for  a  single  injury,  but  on  different  grounds,  it  is  sufficient,  if 
the  instructions  are  general,  if  the  principles  announced  are  applicable  to 
the  declaration  generally.  The  other  party  may,  by  instruction,  call  the 
attention  of  the  jury  to  the  allegations  of  the  several  counts,  if  desired. 
Ibid.  219. 

5.  Whether  based  on  evidence.  Where  there  is  evidence  tending  to 
prove  a  material  fact  in  issue,  an  instruction  based  upon  the  belief  of 
such  fact  from  the  evidence,  is  not  erroneous  as  assuming  such  fact. 
Ibid.  219. 

6.  Not  applicable  to  the  issues.  In  an  action  by  the  owner  of  a 
building  which  had  been  destroyed  by  fire,  against  certain  loan  agents, 
to  recover  damages  for  a  breach  of  a  contract  on  their  part  to  insure  the 
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building,  a  mortgage  on  the  premises  securing  the  loan  providing  he 
should  keep  the  property  insured,  the  court  instructed  the  jury  that  any 
unwritten  agreement  made  at  the  time  of  the  execution  of  the  mortgage, 
or  just  preceding,  between  the  owner  and  the  mortgagee,  or  the  owner 
and  the  agents,  that  the  mortgagee  would  himself  keep  the  property  in- 
sured, was  inconsistent  with  the  clause  in  the  mortgage,  and  would  have 
been  unavailable  as  a  defence  to  a  suit  to  foreclose  the  mortgage,  and  that 
no  benefit  could  accrue  to  the  owner  from  such  a  pretended  agreement: 
Held,  that  the  matters  stated  in  the  instruction,  except  the  last  clause, 
were  wholly  foreign  to  every  issue  in  the  case,  but  being  a  mere  abstract 
proposition,  could  not  have  misled  the  jury.    Brant  v.  Gallup  et  al.  487. 

7.  Should  direct  the  finding  of  damages  from  the  evidence.  In  an 
action  to  recover  for  the  death  of  the  intestate,  the  court  instructed  the 
jury  on  what  grounds  they  might  find  for  the  plaintiff,  and  if  they  did 
so  find,  that  then  they  might  give  such  damages  as  they  should  deem  a 
fair  and  just  compensation  for  the  pecuniary  loss  resulting  from  such 
death  to  the  widow  and  next  of  kin,  not  exceeding' $5000:  Held,  that 
the  instruction  was  erroneous,  in  not  requiring  the  jury  to  find  the  dam- 
ages from  the  evidence.  North  Chicago  Rolling  Mill  Co.  v.  Morrissey, 
646. 

Eeforming  instructions. 

8.  By  the  court.  "Where  a  party  asked,  and  the  court  gave,  twenty- 
five  instructions,  some  of  them  lengthy,  and  some  in  whole  or  in  part 
repetitions,  and  others  irrrelevant  and  obscure,  it  was  held,  that  it  would 
have  been  proper  if  the  court  had  reconstructed  them,  so  as  to  free  them 
from  redundancy,  verbiage,  and  all  foreign  matter,  and  reduced  them  to  a 
few  clear  and  perspicuous  legal  propositions  upon  which  the  case  turned. 
Proper  practice  would  require  the  court  to  refuse  all  but  one  instruction, 
when  they  repeat  the  same  proposition.     Brant  v.  Gallup  et  al.  487. 

Instruction  construed. 

9.  In  an  action  for  personal  injury  from  negligence — as  containing 
improper  element  of  damage,  and  assuming  right  of  recovery.  In  an 
action  by  a  passenger  against  a  railway  company  to  recover  damages  for 
a  personal  injury  caused  by  the  negligence  of  the  defendant's  servants, 
the  court  instructed  the  jury  that  in  determining  the  amount  of  damages 
the  plaintiff  was  entitled  to  recover,  if  any,  they  had  the  right  and  should 
take  into  consideration  all  the  facts  and  circumstances  in  evidence,  the 
nature  and  extent  of  the  plaintiff's  physical  injuries,  if  any,  testified  about 
by  the  witnesses,  his  suffering  in  body  or  mind,  if  any,  resulting  from 
such  injuries,  and  also  such  prospective  suffering  and  loss  of  health,  if 
any,  as  they  might  believe,  from  all  the  evidence  before  them,  he  has 
sustained  or  will  sustain.  It  was  objected  that  it  made  mental  suffering 
an  element  of  damage,  and  practically  assumed  the  plaintiff  was  entitled 
to  damages,  etc. :  Held,  that  the  objections  were  not  well  founded.  Han- 
nibal and  St.  Joseph  Railroad  Co.  v.  Martin,  219. 
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INSURANCE. 
Life  insurance. 

1.  Application — as  part  of  contract,  construed.  An  application  by 
a  member  of  a  temperance  order  for  a  beneficiary  certificate  in  the  nature 
of  a  life  insurance  policy,  contained  this  clause:  "I  further  agree,  that 
should  I,  at  any  time,  violate  my  pledge  of  total  abstinence,  or  be  sus- 
pended or  expelled  for  a  violation  of  any  of  the  laws  of  the  order,  or  for 
non-payment  of  dues,  etc.,  then  all  rights  which  either  myself,  the  per- 
son or  persons  named  in  certificate,  my  heirs,  etc.,  may  have  upon  the 
beneficiary  fund  of  the  order,  shall  be  forfeited:"  Held,  that  the  appli- 
cation was  a  part  of  the  contract  of  insurance,  and  obligatory  upon  the 
beneficiary  named  in  the  certificate,  to  whom  payment  was  promised  on 
the  death  of  the  member,  and  that  the  language  was  in  the  alternative, 
making  either  or  any  one  of  the  causes  named,  a  ground  of  forfeiture  of 
all  right  of  recovery  upon  the  certificate.  Supreme  Council  of  Royal 
Templars  of  Temperance  v.  Curd,  284. 

2.  Certificate  construed,  as  to  conditions.  A  beneficiary  certificate 
given  to  a  member  of  an  order,  witnessed  that  the  member  was  entitled 
to  certain  rights  and  privileges  of  the  order,  and  the  same  was  issued 
upon  the  express  condition  that  he  should,  while  a  member  of  the  order, 
faithfully  maintain  his  pledge  of  total  abstinence,  and  comply  with  all 
the  laws,  rules,  regulations  and  requirements  of  the  order,  otherwise  it 
to  be  of  no  effect;  and  that  in  case  he  should  die  in  good  standing,  the 
beneficiary  named  should  be  entitled  to  one  dollar  from  each  active  mem- 
ber in  good  standing,  not  exceeding  two  thousand:  Held,  that  as  the 
requirements  in  the  condition  are  used  conjunctively,  a  compliance  with 
all  of  them  was  necessary  to  a  recovery,  and  that  a  violation  of  the  pledge 
of  total  abstinence,  alone,  would  bar  a  recovery  by  the  beneficiary.  Ibid. 
284. 

3.  So  the  words,  "in  case  he  is  in  good  standing  at  the  time  of  his 
decease,  then  the  person  or  persons  hereinafter  named  shall  be  entitled, " 
etc.,  are  not  equivalent  to  saying  that  if  he  is  not  tried  or  convicted  of 
violating  his  pledge,  etc.  Good  standing  in  a  society  not  only  implies 
that  the  party  is  a  member  thereof,  but  also  that  he  has  a  good  reputa- 
tion therein.  In  such  case,  a  violation  of  the  pledge  of  total  abstinence, 
even  without  a  trial  and  conviction,  forfeits  the  right  of  the  beneficiary 
to  recover  the  sum  promised.     Ibid.  284. 

INTEKCHANGE  OF  COUNTY  JUDGES.     See  COUNTY  JUDGES,  1. 

INTEKEST. 
Compound  interest. 

1.  As  against  a  guardian,  when  loss  occurs  in  case  of  loan  ivithout 
approval  of  probate  court.     See  GUAKDIAN  AND  WAKD,  1,  2. 

2.  When  trustee  chargeable  therewith.  When  a  trustee  willfully 
violates  his  duty  in  respect  to  the  trust  estate,  resulting  in  loss,  he  may 


718  INDEX. 


INTEREST.     Compound  interest.     Continued. 

properly  be  charged  with  compound  interest.     Hughes  et  al.  v.   The 
People,  use,  etc.  457. 

AS  AGAINST  TRUSTEE — GENERALLY. 

3.  Where  one  chargeable  constructively  as  a  trustee,  uses  the  trust 
funds  in  his  private  business,  the  same  as  his  own,  he  will  be  liable  for 
interest  on  the  same.     Lehmann  et  al.  v.  Rothbarth,  185. 

INTERPLEADER. 

TO   MAKE   NEW   PARTY  IN  PARTITION.      See  PARTIES,  5. 

INURING  OF  AFTER  ACQUIRED  TITLE.    See  CONVEYANCES,  17,  18. 

JUDGMENTS  AND  DECREES. 
Want  of  jurisdiction — territorially. 

1.  Necessity  of  plea  to  the  jurisdiction.  If  a  local  action  is  brought 
against  one  in  the  wrong  county,  and  the  court  in  which  the  action  is 
brought  has  a  general  jurisdiction  in  that  class  of  cases,  the  defendant 
must  plead  to  the  jurisdiction,  or  otherwise  take  advantage  of  the  irregu- 
larity in  the  court  in  which  the  action  is  brought,  and  failing  to  do  so  he 
can  not  question  collaterally  the  validity  of  the  judgment  which  may  be 
rendered  in  that  suit.     Stark  v.  Ratcliff,  75. 

2.  The  constitution  of  Texas  expressly  gives  the  District  Court  of 
that  State  jurisdiction  in  all  suits  for  the  trial  of  title  to  land,  but  there 
is  a  statute  of  that  State  requiring  suits  for  the  recovery  of  land  to  be 
brought  in  the  county  where  the  land  lies.  An  action  of  ejectment 
for  land  in  such  State  was  brought  in  the  District  Court,  but  not  in  the 
county  where  the  land  was  situate,  and  no  objection  being  made  to  the 
jurisdiction,  that  court  rendered  judgment  for  the  plaintiff:  Held,  that 
as  that  court  had  a  general  jurisdiction  over  the  subject  matter,  its  judg- 
ment could  not  be  treated  as  void  in  a  collateral  action  in  this  State,  and 
that  such  judgment  was  admissible  in  evidence  to  show  an  eviction  of 
the  defendant  in  ejectment.     Ibid.  75. 

Effect  of  mere  error. 

3.  Upon  the  validity  of  a  judgment  or  decree.  If  a  court  has  juris- 
diction of  the  parties  and  subject  matter  of  the  controversj',  and  the  party 
against  whom  the  judgment  or  decree  is  rendered  has  had  either  actual 
or  constructive  notice  of  the  pendency  of  the  suit,  no  mere  error  can 
render  the  judgment  void;  but  where  jurisdiction  is  wanting,  either  as  to 
the  subject  matter  or  the  parties,  the  judgment  is  a  nullity.  St.  Louis 
and  Sandoval  Coal  and  Mining  Co.  v.  Sandoval  Coal  and  Mining 
Co.  32. 

4.  Where  the  court  rendering  a  judgment  or  decree  has  jurisdiction 
both  of  the  subject  matter  and  of  the  persons  of  the  parties,  a  mere  error 
or  irregularity  can  not  be  taken  advantage  of  collaterally.     Ibid.  32. 
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JUDGMENTS  AND  DECREES.     Continued. 
Of  a  void  judgment  or  decree. 

5.  Of  rights  thereunder.  A  judgment  or  decree  in  a  case  where  the 
court  fails  to  acquire  jurisdiction  of  the  party  against  whom  it  is  rendered, 
or  of  the  subject  matter,  being  absolutely  void,  all  acts  performed  under 
it  are  void,  and  no  right  can  be  divested  or  acquired  under  the  same. 
St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  Sandoval  Coal  and 
Mining  Co.  32. 

6.  So  on  bill  filed  to  dissolve  an  insolvent  corporation,  and  for  the 
appointment  of  a  receiver,  the  summons  against  the  corporation  was 
served  by  leaving  a  cop}7  thereof  with  one  of  the  complainants,  a  director 
of  the  defendant  corporation:  Held,  that  the  service  was  void,  and  gave 
the  court  no  jurisdiction  over  the  corporation,  and  its  decree  authorizing 
the  receiver  to  sell  the  property  of  the  defendant  corporation  was  a  nul- 
lity, and  might  be  attacked  collaterally.     Ibid.  32. 

7.  Of  acts  done  under  void  decree — whether  validated  by  a  subse- 
quent decree.  The  sale  of  the  property  of  an  insolvent  corporation  under 
a  decree  in  a  suit  in  equity  without  service  on  the  defendant  corporation, 
is  void,  and  fails  to  divest  it  of  its  property;  and  a  subsequent  decree, 
rendered  after  a  reversal  of  the  former  one,  can  not  relate  back  and  ren- 
der the  void  sale  valid.  The  latter  decree  can  only  sustain  a  sale  made 
after  its  rendition  and  upon  its  authority.     Ibid.  32. 

Decree  setting  aside  fraudulent  conveyance. 

8.  Construed  as  not  affecting  homestead.     See  HOMESTEAD,  5. 
Foreign  judgment. 

9.  Validity  to  be  tested  by  laws  of  the  State  where  it  is  rendered. 
See  CONFLICT  OF  LAWS,  1. 

JUDGMENT  LIEN. 
As  to  the  homestead.     See  HOMESTEAD,  3. 

JUDICIAL  NOTICE.     See  EVIDENCE,  1. 

JUDICIAL  SALE. 

Of  homestead.     See  HOMESTEAD,  4. 

JURISDICTION. 
Plea  to  the  jurisdiction. 

When  necessary  in  order  to  avail  of  the  want  of  jurisdiction  as  a 
defence — as,  in  the  case  of  a  want  of  jurisdiction  territorially.  See 
JUDGMENTS  AND  DECREES,  1. 

JURY. 

Weight  of  testimony. 

1.     The  jury  are  to  determine.     See  WITNESSES,  2,  3. 
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JUEY.     Continued, 
Inspecting  premises  in  person. 

2.     To  ascertain  damage  thereto.     See  EVIDENCE,  15. 

LACHES.     See  LIMITATIONS,  7  to  13. 

LEGISLATIVE  POWEE. 
Organization  of  drainage  districts. 

Under  constitutional  amendment  of  1878.     See  DEAINAGE  LAW,  1. 

LICENSES  AND  LICENSE  FEES. 
Licenses  granted  upon  conditions. 

1.  Where  a  person  takes  out  a  license  to  engage  in  a  business  he 
otherwise  would  have  no  right  to  carry  on,  he  takes  a  privilege  subject 
to  the  restrictions  and  burdens  imposed  by  the  ordinance  under  which, 
alone,  it  can  issue, — and  this  is  a  recognition  of  the  validity  of  the  ordi- 
nance.    Launder  v.  City  of  Chicago,  291. 

2.  Licenses  to  pawn-brokers — power  to  attach  conditions.  Under 
the  grant  of  power  by  the  general  law  (Eev.  Stat.  chap.  24,  sec.  62, 
sub.  41,)  to  cities  and  villages,  it  is  purely  discretionary  whether  the 
authorities  will  license  and  regulate  the  business  of  pawn-brokers,  or 
wholly  prohibit  and  suppress  business  by  them.  In  such  case,  if  a  city 
grants  a  license,  it  may  impose  such  conditions  and  burdens  as  it  may 
see  fit.     Ibid.  291. 

3.  Ordinance  relating  to  pawn-brokers  —  whether  unreasonable. 
An  ordinance  of  the  city  of  Chicago  requiring  every  licensed  pawn-broker 
to  make  out  and  deliver  to  the  superintendent  of  police,  every  day,  before 
the  hour  of  twelve  o'clock  M.,  a  legible  and  correct  copy  from  a  book  to 
be  kept  by  him,  of  all  personal  property  and  other  valuable  things  re- 
ceived on  deposit  or  purchased  during  the  preceding  day,  together  with 
the  time  (meaning  the  hour)  when  received  or  purchased,  and  a  descrip- 
tion of  the  person  or  persons  by  whom  left  in  pledge  or  from  whom 
purchased,  is  not  unreasonable,  but  is  a  reasonable  means  to  keep  the 
pawn-broker  business  free  from  great  abuse  by  thieves,  and  for  the  pre- 
vention and  detection  of  crime.  Nor  is  such  ordinance  tyrannical  and 
oppressive,  because  no  one  is  bound  to  bring  himself  within  its  provi- 
sions.    Ibid.  291. 

4.  Such  an  ordinance  is  not  open  to  the  objection  that  it  makes  the 
licensee  guilty  of  an  offence  for  not  making  a  public  disclosure  of  his 
business  transactions.  Giving  the  required  information  to  a  public  offi- 
cer of  the  law,  does  not  give  publicity  to  his  business.  It  is  not  to  be 
presumed  that  the  chief  of  police  will  make  an  improper  use  of  the  in- 
formation he  thus  receives,  but  the  contrary.  It  would  be  a  breach  of 
official  duty  for  him  to  do  so,  or  to  make  his  information  public  except 
when  necessary  in  the  detection  and  punishment  of  crime.     Ibid.  291. 


INDEX.  721 


LICENSES  AND  LICENSE  FEES. 
Licenses  granted  upon  conditions.     Continued. 

5.  Reasonableness  of  ordinance — opinions  of  witnesses.  The  rea- 
sonableness and  legality  of  an  ordinance  do  not  depend  upon  the  opinions 
of  witnesses  as  to  the  possible  and  probable  effect  it  may  have  upon  a 
party's  business.  Hence,  in  a  prosecution  of  a  pawn-broker  for  not 
giving  information  of  his  business  transactions  to  the  chief  of  police,  as 
required  by  an  ordinance,  testimony  of  witnesses  as  to  the  probably  in- 
jurious effect  such  disclosure  would  have  on  his  business,  is  properly 
excluded.     Launder  v.  City  of  Chicago,  291. 

License — under  reservation  in  a  deed. 

6.  To  remove  gravel.  Under  a  reservation  in  a  deed  of  a  right  to 
enter  the  granted  premises  and  take  and  remove  therefrom  all  gravel 
found  thereon,  if  the  owner  of  the  land  is  present  when  pits  are  being 
opened  and  gravel  removed,  and  assists  in  the  work  himself,  and  with 
his  teams  and  hands,  and  makes  no  objection  that  sand  in  the  same  is 
also  taken,  his  acquiescence  in  the  rightfulness  of  the  acts  being  done, 
is,  by  implication,  a  license,  sufficient  to  prevent  him  from  recovering 
damages  therefor.     Noble  v.  Illinois  Central  Railroad  Co.  437. 

LIEN. 

Judgment  lien. 

As  respects  the  homestead.     See  HOMESTEAD,  3. 

LIFE  TENANT. 
Power  over  estate.     See  TENANT  FOE  LIFE. 

LIMITATIONS. 

HOW  THE   STATUTE  AVAILED    OF. 

1.  In  equity  the  Statute  of  Limitations  maybe  availed  of,  on  demur- 
rer to  a  bill,  where  the  bar  appears  on  the  face  of  the  bill,  unless  an  equi- 
table excuse  is  alleged  in  the  bill  to  avoid  the  bar.     Bell  v.  Johnson,  374. 

When  the  statute  begins  to  run. 

2.  As  between  partners.  The  Statute  of  Limitations  does  not  begin 
to  run  as  to  matters  of  account  between  partners,  until  after  the  partner- 
ship has  ceased  to  exist.  The  Statute  of  Limitations  does  not  begin  to 
run  until  a  right  of  action  has  accrued.     Askew  v.  Springer,  662. 

3.  Former  decision.  The  case  of  Quayle  v.  Guild,  91  III.  378,  is  not 
to  be  understood  as  holding  a  different  rule.  There,  one  of  the  partners 
had  died,  and  the  partnership  was  thereby  dissolved,  and  it  was  held  the 
statute  began  to  run  from  that  time.     Ibid.  662. 

Contract  to  keep  up  insurance. 

4.  Where  a  party  agrees  with  the  owner  of  a  lot  to  keep  the  buildings 
thereon  insured  for  five  years,  and  neglects  to  do  so,  no  recovery  can 
be  had  for  the  breach  after  five  years  have  elapsed.  Brant  v.  Gallup 
et  al.  487. 

46—111  III. 
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LIMITATIONS.     Continued. 
Twenty  years'  adverse  possession. 

5.  Where  the  party  under  whom  a  plaintiff  in  ejectment  claimed  land 
occupied  by  a  railway  company,  made  a  conveyance  of  the  same  to  a  rail- 
way company,  moved  his  fence,  and  gave  it  possession  of  the  land  more 
than  twenty  years  before  suit  brought,  and  such  company,  together  with 
the  defendant  corporation,  as  its  successor,  had  occupied  the  same  ever 
since  under  such  release,  it  was  held,  that  the  plaintiff  could  not  recover. 
Carmody  v.  Chicago  and  Alton  Railroad  Co.  et  al.  69. 

Adverse  possession. 

6.  As  between  tenants  in  common.  Where  one  of  several  tenants 
in  common  conveys  land,  excepting  and  reserving  the  interest  of  his 
co-tenants,  and  the  grantee  takes  possession  of  the  whole  undsr  an 
agreement  with  the  grantor  to  pay  the  taxes  for  and  on  behalf  of  the 
co-tenants,  such  possession,  without  a  subsequent  ouster  or  disseizin, 
can  not  be  regarded  as  adverse  to  them,  and  the  purchaser  can  not  in- 
voke the  Limitation  law  to  defeat  the  assertion  of  their  rights.  Grand 
Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

Lapse  of  time  aside  from  the  statute. 

7.  Laches,  in  equity — within  the  statutory  period  of  limitation.  A 
court  of  equity  applies  the  doctrine  of  laches  in  denial  of  relief  sought, 
when  the  statutory  period  of  limitation  has  not  expired,  only  when,  from 
all  the  circumstances  in  evidence,  to  grant  the  relief  to  which  the  com- 
plainant would  otherwise  be  entitled  will  presumptively  be  inequitable 
and  unjust  to  the  defendants  because  of  the  delay.  Stiger  et  al.  v.  Bent, 
328. 

8.  As  a  general  rule,  subject  to  a  few  exceptions,  a  court  of  chancery 
follows  the  law  in  applying  the  Statute  of  Limitations  to  cut  off  stale 
demands;  and  where  there  are  exceptions,  a  sufficient  equitable  excuse 
should  be  alleged  and  proved  to  account  for  the  delay.  Walker  v.  Ray, 
315. 

9.  Laches,  within  the  statutory  limit — adverse  possession  of  land — 
.    to  defeat  a  specific  performance.     While  a  court  of  equity,  as  a  general 

rule,  will  give  effect  to  the  Statute  of  Limitations,  it  goes  further  in  the 
interest  of  justice,  and  holds  there  is  laches  in  many  cases  where  there 
would  be  no  bar  to  an  action  at  law.  Adverse  possession  of  land  for  the 
statutory  period  of  limitation,  under  a  legal  title,  is  not  necessary  to  defeat 
a  bill  in  equity  to  establish  an  equitable  title,  and  enforce  a  specific  per- 
formance of  a  verbal  contract.     Ibid.  315. 

10.  Laches  as  against  infants.  Laches  will  not  be  imputed  to  in- 
fants during  the  period  of  the  disability.  It  will  be  imputed  only  from 
the  removal  of  the  disability.     Ibid.  315. 

11.  As  to  bill  of  review,  or  a  bill  to  impeach  a  former  decree  for 
fraud.  A  bill  of  review  is  barred  in  the  same  time  as  a  writ  of  error, 
which  is  five  years,  unless  there  are  disabilities.     The  rule  applies  to 
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LIMITATIONS.  Lapse  of  time  aside  feom  the  statute.  Continued. 
a  cross-bill  which  seeks  to  have  a  former  decree  impeached  for  fraud. 
Belly.  Johnson,  374;  Chicago  Building  Society  et  al.  v.  Haas  et  al.  176. 

12.  Delay  in  giving  notice  of  mortgagee's  right,  to  a  purchaser. 
The  failure  of  the  holder  of  a  note  secured  by  deed  of  trust,  to  give 
prompt  notice  to  a  subsequent  purchaser  of  the  land,  making  payment 
to  the  trustee  and  procuring  his  release  of  the  trust  deed,  of  the  want  of 
authority  in  the  trustee  to  receive  payment  and  make  the  release,  will  not 
bar  the  holder's  right  to  a  foreclosure,  when  it  does  not  appear  that  the 
delay  in  giving  the  notice  has  worked  an  injury  to  the  purchaser  so  pay- 
ing the  trustee.     Stiger  et  al.  v.  Bent,  328. 

13.  In  the  particular  case.  A  purchaser  of  land  mortgaged  by  a 
former  owner  was  unwilling  to  conclude  the  purchase  without  a  satisfac- 
tion or  release  of  the  incumbrance,  when  the  trustee,  without  having  the 
note  secured  or  authority  from  the  holder,  accepted  payment  of  the  debt, 
and  made  an  entry  of  satisfaction  upon  the  record  of  the  trust  deed,  and 
converted  the  money  paid,  to  his  own  use,  and  failed.  In  1876  the  holder 
of  the  note  learned  of  the  fact  of  such  satisfaction,  when  he  placed  his 
note  in  the  hands  of  attorneys  for  collection,  giving  no  notice  to  the 
purchaser.  Suit  was  not  brought  until  in  1880,  during  which  time  the 
purchaser  had  died,  giving  by  will  the  land  to  his  wife  for  life,  and  direct- 
ing that  at  her  death  it  be  sold,  and  of  the  proceeds  $1500  be  paid 
to  a  grand-son,  and  the  residue  be  equally  divided  among  his  sons  and 
daughters.  On  the  hearing,  the  court  decreed  a  foreclosure  against  all 
the  defendants  except  the  widow  and  grand-son,  whose  interests  were 
protected,  by  reason  of  the  delay  in  filing  the  bill.  On  appeal  by  some  of 
the  residuary  legatees,  the  decree  was  affirmed,  as  it  did  not  appear  that 
they  were  injuriously  affected  by  the  delay.     Ibid.  328. 

Limitation  act  of  1839. 

11.  Color  of  title — what  constitutes.  To  constitute  color  of  title, 
the  deed  must  purport  to  convey  title  to  the  land  of  which  it  is  claimed 
to  be  color  of  title.     Perry  et  al.  v.  Burton  et  al.  138. 

15.  Color  of  title  as  to  an  undivided  interest— as  to  the  identity  of 
such  interest.  If  it  be  conceded  a  tax  deed  for  the  undivided  half  of  a 
tract  of  land  may  be  color  of  title  as  to  one  of  the  undivided  halves,  a 
party  holding  such  color  of  title  must  show  that  sale  of  the  land  was  for 
the  half  interest  against  which  it  is  sought  to  be  used.  The  burden  of 
proof  is  on  him  to  show  that  the  sale  was  not  made  for  the  other  half 
interest  not  assailed  by  him.     Ibid.  138. 

16.  Where  an  administrator,  under  decree  of  court,  sold  and  conveyed 
an"  undivided  half  of  a  tract  of  land  in  September,  1843,  of  which  his 
intestate  died  seized,  to  one  Judd,  who,  in  November,  1843,  conveyed 
the  same  interest  to  Cook,  who,  in  November,  1842,  had  bought  at  tax 
sale  the  undivided  half  of  the  same  tract  for  the  tax  of  1841,  and  received 
a  sheriff's  deed  December  9,  1844,  on  his  tax  purchase,  and  claimed  that 
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he  thereby  obtained  title  to  both  undivided  halves,  or  title  to  one  and 
color  of  title  to  the  other:  Held,  that  in  the  absence  of  satisfactory  evi- 
dence as  to  the  fact  the  tax  sale  was  of  a  different  undivided  half  than 
that  sold  at  the  administrator's  sale,  he  could  not  claim  title  to  the  whole, 
and  prevent  a  partition.     Perry  et  al.  v.  Burton  et  al.  138. 

17.  Color  of  title — insufficiency  of  description  in  deed — presump- 
tion of  good  faith.  In  ejectment,  the  will  of  a  person  not  shown  to 
have  had  any  title  to  the  land  in  dispute,  devising  all  his  real  estate  gen- 
erally, without  any  description,  to  his  sons,  equally,  is  not  admissible  in 
evidence-  to  show  title,  or  for  color  of  title,  under  the  Limitation  law  of 
1839.  Neither  are  deeds  from  persons  in  whom  no  title  is  shown,  which 
show  no  intention  to  convey  the  land  in  dispute.  Slumpf  et  al.  v.  Os- 
terhage,  82. 

18.  A  deed  made  by  an  administratrix  of  an  estate,  though  ineffectual 
to  convey  title  for  want  of  any  in  the  intestate,  which  properly  describes 
the  land  in  dispute,  and  purports  to  convey  the  same,  is  admissible  in 
evidence  as  color  of  title,  under  the  Limitation  law  of  1839,  and  in  the 
absence  of  evidence  of  bad  faith  it  will  be  presumed  it  was  made  and 
accepted  in  good  faith.     Ibid.  82. 

19.  Payment  of  taxes — receipts  as  evidence.  In  ejectment,  to  recover 
fifty  acres  in  a  survey  of  four  hundred  and  thirty-two  acres,  in  which  the 
seven  years'  Limitation  law  is  set  up  as  a  defence,  tax  receipts  for  the 
taxes  on  a  part  of  the  survey,  without  showing  what  part,  are  not  sufficient 
of  themselves,  unexplained,  to  prove  the  payment  of  taxes; ;  but  when 
coupled  with  the  tax  books,  showing  what  land  was  assessed  to  the  per- 
son so  paying,  and  his  testimony  showing  his  payment  of  all  the  taxes, 
they  are  sufficient.     Ibid.  82. 

20.  Parol  evidence  as  to  payment  of  taxes.  It  is  competent  to  prove 
by  parol  on  what  land  taxes  have  been  in  fact  paid,  and  thus  supplement 
or  contradict  the  evidence  of  the  written  receipts  for  taxes.     Ibid.  82. 

21.  Evidence  to  disprove  payment  of  taxes.  To  rebut  the  proof  of 
the  payment  #f  taxes  for  seven  successive  years  upon  a  particular  part  of 
a  tract  of  over  four  hundred  acres,  which  is  described,  the  court  allowed 
the  other  party  to  prove  payment  of  taxes  about  the  same  time  on  one 
hundred  and  twenty  acres  of  the  whole  tract,  and  admitted  in  evidence, 
over  objection,  the  record  of  a  judgment  for  taxes  against  one  hundred 
and  twenty  acres  of  land  assessed  as  the  property  of  another  person: 
Held,  that  the  court  erred  in  admitting  the  evidence,  as  it  did  not  show 
it  was  the  same  land.     Ibid.  82. 

22.  Degree  of  evidence  required.  The  proof  of  the  payment  of  all 
taxes  on  land  under  color  of  title,  in  order  to  defeat  the  paramount  title, 
must  be  clear  and  convincing.  Such  a  title  should  not  be  overcome  by 
loose  and  uncertain  testimony,  or  upon  mere  conjecture  or  violent  pre- 
sumptions.    Perry  et  al.  v.  Burton  et  al.  138. 
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23.  As  between  holder  of  equity  of  redemption  and  mortgagee.  A 
purchaser  of  the  equity  of  redemption  from  a  mortgagor  can  not  invoke 
the  Limitation  act  of  1839  to  defeat  a  foreclosure  of  the  mortgage.  That 
statute  does  not  apply  to  such  a  case.     Palmer  v.  Snell,  161. 

Former  adjudication. 

24.  In  case  of  bankruptcy — time  within  which  to  avail  of  a  former 
adjudication.     See  FORMER  ADJUDICATION,  10. 

LIMITING  LIABILITY  OF  CARRIERS. 
By  contract. 

Reasonableness  of  special  contract  limiting  liability.  See  CAR- 
RIERS, 1. 

LIS  PENDENS. 
Effect  upon  sale  under  trust  deed.     See  MORTGAGES  AND 
DEEDS  OF  TRUST,  19, 

LOST  DEED. 
Proof  of  contents. 

Sufficiency  thereof.     See  EVIDENCE,  7. 

MANDAMUS. 
Legality  of  corporate  existence.     See  CORPORATIONS,  1;  MU- 
NICIPAL CORPORATIONS,  7. 
County  judge  interested. 

Compelling  him  to  certify  question  to  circuit  court.  See  COUNTY 
JUDGE,  3. 

MARSHALING  ASSETS.   See  MORTGAGES  AND  DEEDS  OF  TRUST, 

8,  9. 

MASTER  AND  SERVANT. 

Fellow-servants. 

1.  Whether  that  relation  exists.  A  person  in  the  employ  of  a  railway 
corporation  as  a  head  blacksmith,  was,  with  a  number  of  other  employes, 
directed  to  proceed  on  a  wrecking  train  of  the  company  to  a  place  where 
a  train  of  cars  had  been  wrecked,  for  the  purpose  of  assisting  in  removing 
the  rubbish  "and  obstructions.  The  train  carrying  them  was  under  the 
charge  of  the  engineer,  who  acted  also  as  conductor,  and  by  his  neglect 
to  obey  instructions  the  train  collided  with  another,  resulting  in  the  death 
of  the  blacksmith:  Held,  that  the  blacksmith,  and  all  the  other  employes 
on  the  train,  including  the  engineer  and  fireman,  were  fellow-servants  of  a 
common  master,  engaged  in  the  same  line  of  employment,  within  the  rule 
excluding  a  right  of  recovery  by  one  servant  for  the  negligence  of  a  fellow- 
servant.     Abend  y.  Terre  Haute  and  Indianapolis  Railroad  Co.  202. 
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MEASURE  OF  DAMAGES. 
Nominal  damages. 

1.  Where  no  injury  results.  Where  a  person  is  employed  to  insure 
buildings  for  another  during  the  time  a  mortgage  had  to  run,  being  five 
years,  and  neglected  to  do  so  for  a  given  year,  in  which  no  loss  occurred, 
an  action  lies  for  the  breach,  but  no  more  than  nominal  damages  are  re- 
coverable, as  no  actual  injury  is  sustained  by  such  breach.  Brant  v. 
Gallup  et  al.  487. 

Eminent  domain. 

2.  In  proceedings  to  condemn  right  of  way  for  railroad — damages 
present  and  prospective.     See  EMINENT  DOMAIN,  10  to  22. 

Injtjky  feom  negligence. 

3.  Mental  and  bodily  suffering.     See  NEGLIGENCE,  13. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Deed  in  poem  absolute. 

1.  Presumption  that  it  is  not  a  mortgage.  Where  a  deed  for  land 
on  its  face  appears  to  be  an  absolute  and  unconditional  conve}Tance,  and 
is  acknowledged  and  delivered,  the  law  will  presume,  in  the  absence  of 
proof  showing  the  contrary,  that  it  is  what  it  purports  to  be,— an  absolute 
conveyance.     Bentley  et  al.  v.  O'Bryan  et  al.  53. 

2.  Burden  of  proof  on  question  whether  a  deed  is  or  not  a  mortgage. 
Where  a  warranty  deed  for  land,  absolute  on  its  face,  is  claimed  to  be  a 
mortgage,  only,  the  party  alleging  such  to  be  the  character  of  the  instru- 
ment must  sustain  his  claim  by  evidence  sufficiently  clear  and  satisfactory 
to  overcome  the  presumption  of  law  that  it  is  an  absolute  conveyance. 
Loose,  indefinite  and  unsatisfactory  evidence  will  not  suffice.     Ibid.  53. 

3.  Whether  a  purchase  and  a  sale,  or  a  loan — degree  of  proof  re- 
quired. To  establish  a  deed  absolute  in  form  a  mortgage,  the  proof 
must  be  clear  and  convincing.  It  may  be  shown  by  verbal  testimonj7, 
but  it  must  be  entirely  satisfactory,  if  not  conclusive.  Eames  et  al.  v. 
Hardin  et  al.  634. 

4.  Certain  lots  of  a  part  owner  having  been  sold  at  a  judicial  sale 
more  than  twelve  months,  he  employed  another  to  obtain  the  certificates 
of  purchase  and  acquire  the  title,  under  an  agreement  on  his  part  to 
purchase  the  same  at  an  advance  of  $2000  on  the  sum  required  to  be 
paid,  besides  the  legal  rate  of  interest,  to  enable  him  to  perform  a  con- 
tract of  sale  to  another.  He  also  conveyed  other  land  to  the  purchaser 
as  a  security  for  his  performance  of  the  contract  to  repurchase  the  lots. 
It  was  held,  that  the  advances  made  to  acquire  the  title  to  the  lots  were 
not  a  loan,  and  the  title  so  acquired  was  not  in  the  nature  of  a  mortgage, 
and  that  there  was  no  usury  in  the  transaction.  '  Ibid.  634. 

5.  One  person  may  purchase  land  of  another  under  an  agreement  to 
sell  it  back  to  the  latter  on  a  stipulated  price  in  advance  of  its  cost,  and 
such  a  purchase  and  re- sale  will  be  sustained  when  it  is  made  in  good 
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Deed  in  fobm  absolute.     Continued. 

faith,  and  is  not  resorted  to  to  evade  the  usury  laws,  and  the  transaction 
is  not  tainted  with  fraud.  And  the  conveyance  of  other  property  as  a 
security  for  the  repurchase,  at  the  contract  price,  will  not  render  the 
transaction  a  loan  and  mortgage.  A  party  purchasing  property  for  another 
may  take  additional  security  to  protect  himself  against  loss.  Eames  et  al. 
v.  Hardin  et  al.  634. 

Possession  of  note  secubed. 

6.  As  evidence  of  non-payment.  The  production  of  a  promissory 
note  secured  by  a  trust  deed,  on  the  hearing  of  a  bill  to  foreclose,  raises 
a  prima  facie  presumption  that  it  has  not  been  paid,  and  is  still  law- 
fully belonging  to  the  complainant.     Stiger  et  al.  v.  Bent,  328. 

Assignment  of  the  debt. 

7.  Rights  of  the  assignee  as  respects  the  security.  In  equity  a  deed 
of  trust  is  but  an  incident  to  the  debt  it  secures,  and  will  pass  with  an 
assignment  of  the  debt  to  the  holder.     Ibid.  328. 

Mabshaling  assets. 

8.  Compelling  mortgagee  to  first  exhaust  a  particular  security. 
The  rule  of  equity  which  compels  a  resort  to  a  particular  one  of  two 
funds  for  a  creditor's  benefit,  in  favor  of  another  who  can  reach  but  one 
of  them,  will  not  be  enforced  when  it  trenches  upon  the  rights  or  oper- 
ates to  the  prejudice  of  the  party  entitled  to  the  double  fund.  Palmer 
v.  Snell,  161. 

9.  A  mortgagee's  right  to  a  prompt  foreclosure  of  his  mortgage  will 
not  be  impeded  or  delayed  by  compelling  him  to  first  resort  to  a  personal 
remedy  he  may  have  against  a  purchaser  of  a  portion  of  the  mortgaged 
premises  from  the  mortgagor,  who  assumes  payment  of  the  mortgage 
debt.  The  most  that  the  subsequent  purchaser  of  the  remaining  portion 
of  the  land  can  ask,  is  to  have  the  mortgaged  premises  sold  in  the  inverse 
order  of  alienation.     Ibid.  161. 

PUECHASEB  FBOM  MOBTGAGOE. 

10.  Whether  he  can  avail  of  a  promise  by  the  mortgagee  to  the 
mortgagor  to  make  a  release.  A  verbal  promise  by  the  mortgagee  to 
the  mortgagor,  to  release  one  of  several  mortgaged  tracts  in  the  event  of  a 
sale  of  the  same  by  the  latter,  can  not  be  enforced  by  a  purchaser  of  such 
tract  under  execution,  who,  after  his  purchase,  receives  a  deed  from  the 
mortgagor  without  any  consideration,  where  the  land  is  not  purchased  in 
reliance  on  such  promise,  and  the  purchaser  in  no  way  altered  his  con- 
dition in  expectation  of  such  release.     Ibid.  161. 

Paeties  on  fobeclosuee. 

11.  Whether  necessary  party — as  to  wife  of  the  debtor,  after  sale 
by  mortgagor — as  to  administrator  of  a  remote  grantee  of  the  mort- 
gagor.    See  PARTIES,  1,  2. 
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Parties  on  foreclosure.     Continued. 

12.  Decree  as  against  one  not  a  party.  On  the  foreclosure  of  a 
mortgage  a  purchaser  from  the  mortgagor  of  one  of  several  mortgaged 
tracts  is  not  entitled  to  a  decree  requiring  a  purchaser  of  the  other  tracts, 
who  assumed  payment  of  the  mortgage,  to  pay  the  same,  when  the  latter 
is  not  made  a  party  to  the  suit.  A  decree  can  not  be  rendered  against 
one  not  made  a  party  to  the  suit  either  by  the  original  bill  or  by  cross- 
bill.    Palmer  v.  Snell,  161. 

Sale  unde,r  trust  deed. 

13.  Publication  of  notice — sufficiency  as  to  time.  Where  a  deed  of 
trust  authorized  a  sale  of  the  land  named  therein,  for  a  default  of  pay- 
ment, upon  first  giving  thirty  days'  notice  thereof  by  publication  in  a 
newspaper,  etc.,  it  was  held,  that  a  publication  on  August  23,  of  a  sale 
which  was  made  on  September  22  following,  was  sufficient,  the  last  day 
named  not  being  a  Sunday.  Such  an  instrument  does  not  require  there 
shall  be  thirty  working  days  between  the  publication  and  sale.    Magnus- 

.    son  v.  Williams  et  al.  450. 

14.  Principal  not  due — declaring  the  whole  debt  due  for  non-pay- 
ment of  installment  of  interest.  A  debtor  gave  a  promissory  note  for 
the  principal  debt,  and  his  four  coupon  notes  for  the  annual  interest. 
The  principal  note  provided,  that  "if  default  in  the  payment  of  any  in- 
terest note,  or  any  portion  thereof,  for  the  space  of  sixty  days  after  the 
same  becomes  due  and  payable,  then  all  said  principal  and  interest  notes 
shall,  at  the  option  of"  the  payee,  his  executors,  etc.,  become  at  once  due 
and  payable,  without  further  notice.  The  trust  deed  securing  the  notes 
contained  a  similar  provision.  One  of  the  interest  notes  not  having  been 
paid  sixty  days  after  its  maturity,  the  assignee  of  the  notes  ordered  a 
sale  of  the  land  for  the  entire  debt:  Held,  that  it  was  competent,  under 
the  language  of  the  principal  note  and  trust  deed,  for  the  assignee  to 
declare  the  principal  note  due  for  the  non-payment  of  the  first  coupon 
note  for  the  space  of  sixty  days  after  its  maturity.     Ibid.  450. 

15.  Where  a  debtor  gives  five  notes,  secured  by  a  trust  deed,  the  first 
note  for  the  principal  debt,  payable  about  four  years  after  date,  and  the 
others  for  the  several  years'  interest  on  the  first,  each  maturing  annually, 
and  the  principal  note  and  trust  deed  provided  that  the  holder  of  such 
notes  may  declare  the  entire  indebtedness  due  for  default  in  the  payment 
of  any  interest  note  sixty  days  after  such  default,  a  declaration  of  a  for- 
feiture of  the  credit  for  the  cause  named,  and  declaring  the  entire  debt 
due,  will  not  invalidate  a  sale  properly  made  by  the  party  named  in  the 
trust  deed,  and  such  sale  will  not  be  set  aside  on  the  ground  of  a  forfeit- 
ure or  penalty,  where  it  does  not  appear  that  any  of  the  interest  notes 
have  been  paid.     Ibid.  450. 

16.  Where  the  principal  note  and  certain  interest  notes  are  declared 
due  before  their  maturity,  on  their  face,  for  a  default  of  the  maker  in 
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paying  the  first  interest  note  for  sixty  days  after  due,  it  would  seem  that 
the  maker  of  the  notes  might  prevent  a  sale  of  his  land  under  a  trust 
deed,  by  paying  the  principal  debt  and  the  interest  due  on  it  up  to  that 
time,  without  paying  the  notes  given  for  unearned  interest.  And  the 
same  may  be  said  of  a  tender.     Magnusson  v.  Williams  et  al.  450. 

17.  *  A  mere  offer  by  the  debtor  to  buy  the  notes  and  deed  of  trust 
given  by  him  to  secure  a  debt,  before  a  sale  by  the  trustee,  will  afford  no 
equitable  ground  for  setting  aside  the  sale  and  allowing  a  redemption. 
The  most  the  debtor  may  require  is,  that  the  holder  of  the  debt  accept 
the  amount  due,  and  enter  satisfaction  of  the  trust  deed.     Ibid.  450. 

18.  Inadequacy  of  price.  To  justify  a  court  of  equity  in  setting 
aside  a  sale  of  land  by  a  trustee  under  a  power,  on  the  sole  ground  of 
inadequacy  of  price,  the  inadequacy  must  be  such  as  to  amount  to  evi- 
dence of  fraud  upon  the  debtor's  rights.     Ibid.  450. 

19.  Pending  litigation.  Where  a  creditor  has  notes  of  his  debtor 
pledged  as  collateral  security,  which  are  secured  by  trust  deed  upon  real 
estate,  he  may,  after  his  debt  matures  and  the  collaterals  fall  due,  have 
the  trust  property  in  the  trust  deed  sold,  notwithstanding  the  pendency 
of  a  suit  between  him  and  his  debtor  to  determine  whether  the  indebted- 
ness had  not  been  paid.  But  the  trustee's  sale,  pending  such  litigation, 
is  subject  to  whatever  decree  may  be  rendered  therein.  If  it  should  be 
found  there  was  nothing  due  of  the  principal  indebtedness  for  which  the 
collaterals  were  pledged,  the  trustee's  sale  would  be  invalid.  Jenkins  v. 
International  Bank  et  al.  462. 

20.  Disposition  as  to  collaterals.  Where  a  debtor  pledges  as  collat- 
eral security  certain  notes  of  his,  secured  by  deeds  of  trust,  to  secure  his 
own  debt  to  the  pledgee,  the  latter  or  his  assignee  may  have  a  foreclosure 
of  the  trust  deed  without  first  purchasing  such  collaterals  at  a  sale  made 
of  them.  The  source  of  the  trustee's  power  to  sell  is  the  trust  deeds, 
and  does  rfot  depend  upon  a  sale  of  the  notes  secured  after  they  are 
pledged.     Ibid.  462. 

21.  Whether  affected  by  the  presence  of  usury  in  the  amount  for 
which  the  sale  was  made.  Where  a  trust  deed  conferred  power  of  sale 
to  satisfy  any  amount  of  the  note  that  was  due,  and  the  whole  principal 
and  lawful  interest  were  due  when  a  sale  was  made  by  the  trustee,  it  was 
held,  that  the  sale  was  rightful,  although  the  full  amount  of  the  face  of 
the  note  might  not  have  been  owing,  because  of  usury.  Ammondson  v. 
Ryan,  506. 

Payment  of  trustee. 

22.  Notice  to  purchaser  of  the  want  of  authority  in  the  trustee  to 
accept  payment  of  the  debt.  Where  a  trustee  enters  satisfaction  of  a 
trust  deed  duly  recorded,  in  consequence  of  a  negotiation  for  the  pur- 
chase of  the  land,  and  for  the  purpose  of  consummating  the  sale,  and 
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accepts  payment  of  the  amount  of  the  debt  secured  from  such  purchaser 
without  producing  and  cancelling  the  note,  and  without  authority  from 
the  holder  thereof,  the  purchaser  can  not  be  said  to  have  purchased 
without  notice  of  the  rights  of  the  holder  of  the  note.  Siiger  et  al.  v. 
Bent,  328. 

23.  Inference  as  to  trustee's  authority  to  receive  payment  of  a  note. 
No  authority  in  a  trustee  in  a  trust  deed  to  collect  the  principal  debt 
secured,  and  to  enter  satisfaction  on  the  record  of  the  trust  deed,  can  be 
inferred  merely  from  the  fact  that  the  monejr  was  borrowed  of  the  holder 
of  the  note  through  a  firm  of  brokers  of  which  the  trustee  was  a  member, 
and  that  payments  of  interest  on  the  note  had  been  made  to  him  before. 
Ibid.  328. 

Satisfaction  by  trustee. 

24.  Unauthorized  entry  of  satisfaction  by  trustee — of  its  effect  upon 
the  rights  of  parties  and  purchasers.  An  entry  of  satisfaction  of  a 
deed  of  trust  by  the  trustee  when  the  indebtedness  secured  by  it  has  not 
been  paid,  and  the  act  is  not  authorized  by  the  holder  of  the  indebted- 
ness, will  have  no  effect  upon  the  deed  of  trust  as  between  the  original 
parties,  or  as  to  subsequent  purchasers  with  notice.     Ibid.  328. 

25.  Foreclosure  ivithout  setting  aside  an  entry  of  satisfaction  wrong- 
fully entered.  Where  a  trustee  in  a  deed  of  trust,  without  the  authority 
of  the  holder  of  the  note  thereby  secured,  accepts  payment,  and  enters 
satisfaction  on  the  record,  it  will  not  be  necessary,  on  bill  to  foreclose 
the  trust  deed,  for  a  formal  order  setting  aside  the  entry  of  satisfaction 
before  a  decree  of  foreclosure.  If  such  entry  ought  to  be  set  aside,  it 
may  in  equity  be  treated  as  if  never  having  been  made,  although  at  law 
the  rule  may  be  different.     Ibid.  328. 

MUNICIPAL  AID  TO  RAILROADS. 
Constitutional  prohibition. 

1.  Whether  a  vote  for  such  aid  was  prior  to  the  adoption  of  the 
separate  prohibitory  article.  The  separate  article  of  the  constitution 
of  1870,  prohibiting  municipal  aid  to  railroads  or  private  corporations, 
took  effect  from  and  after  its  adoption  by  the  people  on  July  2,  1870, 
which  was  at  the  moment  the  polls  were  closed  and  the  voting  ceased. 
The  People  ex  rel.  v.  Town  of  Bishop  et  al.  124. 

2.  Where  a  township  election  was  duly  called,  in  pursuance  of  a  stat- 
ute, in  June,  1870,  upon  the  question  of  a  donation  of  $10,000  in  aid  of 
a  railway  company,  to  be  paid  in  bonds  when  the  railroad  should  be 
completed  to  a  certain  place,  and  the  election  was  set  for  and  held  on 
July  2,  1870,  the  same  day  the  constitution  and  the  separate  article  pro- 
hibiting municipal  aid  to  railroads  or  private  corporations  were  submitted 
to  the  people,  the  election  officers  using,  however,  a  separate  ballot  box, 
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Constitutional  prohibition.     Continued. 
and  both  polls  were  closed  at  the  same  time,  about  sun  set,  it  was  held, 
that  it  could  not  be  said  the  vote  for  the  donation  was  had  prior  to  the 
adoption  of  the  article  of  the  constitution  prohibiting  such  donations. 
The  People  ex  rel.  v.  Town  of  Bishop  et  al.  124. 

3.  In  determining  whether  the  election  in  respect  to  the  proposed  mu- 
nicipal aid  to  the  railroad,  held  under  such  circumstances,  was  or  was  not 
prior  in  point  of  time  to  the  adoption  of  the  separate  article  prohibiting 
such  aid,  the  court  declined  to  enter  upon  the  inquiry  as  to  the  difference 
in  time  between  sun  set  at  the  particular  locality  where  the  municipal 
election  was  held,  and  sun  set  at  other  voting  places  in  the  State  west  of 
that  locality,  holding  that  the  term  "sun  set,"  as  used  in  the  schedule  to 
the  constitution,  requiring  the  polls  to  be  kept  open  on  the  day  of  the 
election  in  respect  to  the  adoption  or  rejection  of  that  instrument  and 
the  separate  article,  until  that  time,  was  not  used  in  the  precise,  mathe- 
matical sense,  but  rather  in  a  more  practical  sense,  requiring  only  a  rea- 
sonable approximation  to  that  time.     Ibid.  124. 

4.  Burden  of  proof  to  establish  validity  of  bonds.  The  burden  of 
proof  rests  upon  parties  claiming  the  right  to  issue  municipal  bonds  in 
aid  of  railroads  or  other  private  corporations,  or  to  compel  the  issuing  of 
such  bonds,  or  asserting  the  validity  of  such  bonds  issued  for  such  pur- 
poses since  the  adoption  of  the  present  constitution,  to  show  affirmatively 
that  they  were  authorized  by  a  vote  of  the  municipality,  under  then  ex- 
isting laws,  prior  to  the  adoption  of  the  constitution.     Ibid.  124. 

MUNICIPAL  CORPORATIONS. 

Appropriation  ordinance. 

1.  Passage  of  annual  appropriation  ordinance.  Although  a  city 
council  is  made  to  consist  of  a  mayor  and  aldermen,  the  requirement, 
under  the  general  law  for  the  incorporation  of  cities  and  villages,  that  the 
city  council  shall,  within  the  first  quarter  of  the  fiscal  year,  pass  an  ordi- 

4  nance  to  be  termed  the  "annual  appropriation  bill,"  does  not  mean  that 
there  shall  be  passed  a  complete  ordinance,  having  the  sanction  both  of 
the  city  council  and  mayor,  within  that  time.  City  council  and  mayor 
are  distinguished  from  each  other  in  this  respect.  King  v.  City  of  Chi- 
cago, 63. 

2.  Of  the  mayor's  veto  of  appropriation  bill.  The  city  council  is 
given  the  last  moment  of  the  period  named  to  pass  the  appropriation  bill, 
after  which  the  mayor  has  at  least  five  days  in  which  to  give  or  withhold 
his  approval,  either  in  whole  or  in  part.     Ibid.  63. 

3.  What  is  a  passage  of  appropriation  ordinance  within  the  first 
quarter.  Upon  the  return  by  the  mayor  of  an  appropriation  ordinance 
with  a  veto  as  to  any  item  thereof,  it  is  made  the  duty  of  the  city  council  to 
reconsider  the  vote  by  which  it  passed,  and  if  upon  such  reconsideration 
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after  the  expiration  of  the  first  quarter  of  the  fiscal  year,  vetoed  items  of 
an  appropriation  bill  passed  within  such  quarter  be  passed  by  the  council 
over  the  veto,  the  appropriations  are  to  be  taken,  within  the  meaning  of 
the  law,  as  having  been  passed  within  the  first  fiscal  quarter.  King  v. 
City  of  Chicago,  63. 

4.  So  where  the  mayor  of  a  city  returns  an  appropriation  ordinance 
with  his  veto  as  to  one  item  thereof,  for  the  reason  that  it  is  too  large, 
the  same  having  been  passed  on  the  last  day  of  the  first  quarter  of  the 
fiscal  year,  but  returned  at  the  next  meeting  of  the  council  thereafter, 
and  the  city  council  then  passes  the  same,  at  a  reduced  sum,  over  the 
veto,  this  will  be  regarded  as  an  adherence  to  the  appropriation  first  made, 
in  part,  and  the  same  will  be  legal,  as  having  been  passed  in  proper  time. 
The  right  to  pass  the  whole  over  a  veto  includes  the  power  to  pass  the 
same  in  part,  and  adhering  in  part  to  the  item  of  appropriation  is  not  a 
further  appropriation.     Ibid.  63. 

Appeal  BONDS. 

5.  Exemption  from  giving  appeal  bonds,  payment  of  costs,  etc. — 
power  of  the  legislature.  The  act  of  1879,  allowing  municipal  corpora- 
tions to  appeal  without  giving  an  appeal  bond,  as  in  other  cases,  is  not 
unconstitutional,  as  being  either  a  local  law  or  special  legislation.  Holmes 
v.  City  of  Matloon,  27. 

6.  Public  municipalities,  such  as  counties,  cities,  villages,  towns  and 
school  districts,  and  all  officers  suing  for  or  defending  the  rights  of  the 
State,  or  acting  for  or  instead  of  the  State  in  respect  of  public  rights, 
being  only  instrumentalities  of  the  State,  may  constitutionally  be  author- 
ized to  sue  without  the  payment  of  costs,  or  conforming  to  all  the  require- 
ments imposed  by  the  law  upon  natural  persons  or  corporations  formed 
for  private  gain.     Ibid.  27. 

School  disteicts. 

7.  Legality  of  corporate  existence — in  what  proceeding  it  may  be 
questioned.  Where  the  legality  of  the  existence  of  a  corporation  is  in- 
tended to  be  questioned,  it  must  be  done  by  a  direct  proceeding  against 
it  in  the  nature  of  a  quo  icarranto  or  scire  facias.  Such  question  can 
not  be  tried  in  a  mandamus  proceeding.  The  People  ex  rel.  v.  Trustees 
of  Schools,  171. 

8.  So  in  a  proceeding  by  mandamus  to  compel  the  school  trxistees  of 
a  township  to  appoint  appraisers  to  value  school  property  preparatory  to 
a  division  between  an  old  and  a  new  school  district,  the  court  has  no 
jurisdiction  to  inquire  into  the  legality  of  the  organization  of  the  new 
district.     Ibid.  171. 

Local  impeovements. 

9.  Viaduct — who  may  construct,  and  its  ownership.  A  city,  alone, 
has  authority  to  construct  a  viaduct  in  a  street,  and  when  one  is  so  con- 
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structed  by  the  city,  even  when  done  under  the  joint  superintendence 
of  a  public  official  of  the  city  and  a  chief  engineer  of  a  railroad  company, 
and  the  company  paid  a  part  of  the  price  of  the  improvement,  it  was 
held,  that  the  viaduct  was  still  public  property,  belonging  to  the  city 
alone.  The  aid  furnished  by  the  railway  in  such  case  may  be  treated  as 
a  mere  private  donation.  Culbertson  &  Blair  Packing  and  Provision 
Co.  v.  City  of  Chicago  et  al.  651. 

10.  Liability  of  one  aiding  in  public  improvement — in  case  injury 
results.     See  ACTIONS,  1,  2. 

11.  Sidewalks — power  to  require  occupants  of  lots  to  remove  snow 
and  ice — and  to  keep  them  in  repair.     See  HIGHWAYS,  1,  2,  3. 

Licenses  granted  upon  conditions.    See  LICENSES  AND  LICENSE 
FEES,  1  to  5. 

NEGLIGENCE. 
Right  of  recovery. 

1.  On  either  one  of  two  grounds.  In  an  action  by  a  passenger  against 
a  railroad  company  to  recover  for  a  personal  injury,  two  counts  of  the 
declaration  charged  a  liability  for  a  failure  to  make  up  the  train  and  suffi- 
ciently to  couple  its  cars,  while  the  other  two  charged  the  negligence  to 
be  the  moving  the  engine  and  cars  attached  thereto  without  sufficiently 
and  securely  coupling  the  cars:  Held,  that  proof  of  either  ground  was 
sufficient  to  authorize  a  recovery,  and  that  an  instruction  embracing  this 
principle  was  not  erroneous.  Hannibal  and  St.  Joseph  Railroad  Co. 
v.  Martin,  219. 

Ownership  of  railway  and  cars. 

2.  Ownership  being  in  different  companies — as  affecting  the  ques- 
tion of  liability.  A  passenger  who  purchases  a  ticket  for  conveyance 
over  a  defendant  company's  railroad,  and  is  received  by  the  defendant 
in  a  car  run  and  operated  by  it  for  the  purpose  m  carrying  passengers, 
and  who,  while  so  on  such  car,  is  injured  through  the  carelessness  and 
negligence  of  the  defendant,  without  fault  or  negligence  on  his  part,  is 
entitled  to  recover  damages  from  the  defendant  for  such  injury,  whether 
the  defendant  owned  the  car  and  engine  or  not.     Ibid.  219. 

3.  Where  the  trains  of  a  railway  corporation  are  made  up  by  the  em- 
ployes of  another  railroad  company,  and  on  the  track  of  the  latter,  and 
cars  used  to  make  up  the  same  belong  to  other  companies,  if  the  use  of 
the  cars  and  tracks  and  labor  in  making  up  such  trains  is  to  enable  such 
first  named  corporation  to  exercise  its  function  and  perform  its  duties  as 
a  common  carrier,  such  cars,  tracks  and  servants,  so  far  as  the  rights  of 
its  passengers  who  may  receive  an  injury  are  concerned,  must  be  regarded 
as  the  cars,  tracks  and  servants  of  the  company  so  using  the  same. 
Ibid.  219. 
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CONTBIBUTORY  NEGLIGENCE 

4.  What  so  regarded — and  its  effect  on  the  right  of  recovery.  Where 
an  employe  of  a  railroad  company  was  sent  on  a  wrecking  train  to  assist 
in  removing  the  debris  of  a  wrecked  train  from  the  track,  and  instead  of 
taking  his  seat  in  the  car,  in  violation  of  a  published  rule  of  long  stand- 
ing entered  the  locomotive  and  took  a  seat  with  the  fireman,  just  in  front 
of  the  latter,  where  he  remained  until  a  collision  took  place  with  a  freight 
train,  and  he  was  killed,  it  was  held,  that  he  was  guilty  of  such  negligence 
in  taking  an  extra-hazardous  place,  as  to  bar  any  right  of  action  by  his 
personal  representative,  notwithstanding  the  negligence  of  the  servant 
in  charge  of  the  train.  Abend  v.  Terre  Haute  and  Indianapolis  Rail- 
road Co.  202. 

5.  It  is  not  true,  as  a  general  proposition,  that  in  actions  for  personal 
injuries  caused  by  the  defendant's  negligence,  the  contributory  negli- 
gence of  the  injured  party  will  constitute  no  defence  except  when  the 
latter's  negligence  is  an  element  or  factor  in  producing  the  force  causing 
the  injuiy  complained  of.  It  is  sufficient  if  his  negligence  materially 
contributes  to  the  injury,  whether  it  contributes  to  the  force  causing  the 
injury  or  not.     Ibid.  202. 

6.  A  person  who  voluntarily  and  unnecessarily  places  himself  in  a 
well  known  place  of  danger  to  life  or  body,  but  for  which  position  he 
could  not  have  been  injured,  and  he  is  injured  or  killed  in  consequence 
of  such  exposure,  even  through  gross  negligence  -of  the  defendant,  if  the 
act  of  the  latter  is  not  wanton  or  willful,  is  guilty  of  such  contributory 
negligence  as  to  preclude  any  recovery  by  him  or  his  personal  represen- 
tative.    Ibid.  202. 

7.  If  a  plaintiff,  by  the  exercise  of  ordinary  care  and  prudence,  might 
have  avoided  the  consequences  of  the  defendant's  negligence,  and  failed 
to  do  so,  he  can  not  recover  of  the  latter  for  mere  negligence.  This  rule 
has  no  application  when  the  element  of  fraud  or  intentional  injury  enters 
into  the  case.     Ibra.  202. 

8.  As  an  element  to  be  considered.  In  an  action  by  an  administratrix 
to  recover  damages  for  negligence  causing  her  husband's  death,  where 
the  question  of  contributory  negligence  on  the  part  of  the  deceased  is 
fairly  raised,  it  is  error  in  the  court  to  ignore  entirely  that  question  in 
instructing  the  jury.    North  Chicago  Rolling  Mill  Co.  v.  Morrissey,  646. 

9.  In  such  a  case,  the  court  instructed  the  jury  that  if  they  believed, 
from  the  evidence,  that  plaintiff  was  administratrix  of  the  estate  of  de- 
ceased, and  that  he  left  him  surviving  a  widow  and  next  of  kin  who  had 
suffered  pecuniary  loss  by  his  death,  and  that,  under  the  instructions 
and  evidence,  the  defendant  is  guilty  as  charged  in  the  declaration,  they 
should  find  for  the  plaintiff,  etc.:  Held,  erroneous,  in  ignoring  the 
question  of  contributory  negligence,  and  omitting  the  requirement  of  any 
care  or  caution  on  the  part  of  the  deceased.     Ibid.  646. 
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10.  Entering  a  car  before  the  train  is  made  up,  on  invitation  of 
company's  employe.  The  fact  that  an  employe  of  a  railway  company 
invites  one  desiring  transportation  on  its  cars,  to  come  aboard  the  train 
before  it  is  made  up,  will  not  excuse  the  passenger  from  the  charge  of 
negligence  in  rushing  into  danger  plainly  seen;  but  even  then,  if  no 
injury  follows  the  act  of  entering  the  cars  on  the  invitation,  such  conduct 
on  the  part  of  the  passenger  will  not  defeat  his  remedy  against  the  com- 
pany for  subsequent  acts  of  negligence  resulting  in  his  injury,  when  he 
is  not  also  guilty  of  negligence  conducing  to  the  same.  Hannibal  and 
St.  Joseph  Railroad  Co.  v.  Martin,  219. 

11.  In  passing  from  one  car  to  another,  on  suggestion  by  the  con- 
ductor. Where  a  passenger  in  a  railway  coach  which  was  overcrowded, 
was  informed,  by  the  announcement  of  the  conductor  in  charge,  that 
another  car  had  been  added  in  front,  and  the  adding  of  the  car  had  been 
felt  when  it  was  pushed  back,  and  it  was  found  in  proper  position  for 
the  reception  of  passengers,  though  in  fact  not  securely  coupled,  so  that 
just  as  such  passenger  was  in  the  act  of  stepping  from  the  platform  of 
the. rear  coach  to  the  forward  one,  the  latter  moved  forward  suddenly, 
causing  him  to  fall  to  the  ground,  whereby  he  received  a  serious  injury, 
it  was  held,  that  the  passenger  had  the  right  to  assume  he  could  pass 
from  the  one  car  to  the  other  with  safety,  and  in  so  attempting  was  not 
chargeable  with  want  of  ordinary  care.     Ibid.  219. 

Duty  of  railroad  in  making  up  a  train. 

12.  After  receiving  a  passenger.  If  a  railway  company  receives  a 
passenger  in  one  of  its  cars  for  passage  before  making  up  the  train  of 
which  such  car  is  to  be  a  part,  the  law  requires  the  company  to  make  up 
its  train,  couple,  manage  and  control  its  cars  and  engines,  in  such  a  care- 
ful, skillful  and  prudent  manner  as  to  carry  the  passenger  with  reasonable 
safety,  and  it  will  be  liable  for  an  injury  to  the  passenger  resulting  from 
its  neglect  of  this  duty,  when  such  passenger  is  not  wanting  in  ordinary 
care.     Ibid.  219. 

Measure  of  damages. 

13.  Injury  from  negligence — mental  and  bodily  suffering.  Where 
suffering  in  body  and  mind  is  the  result  of  injuries  caused  by  negligence, 
it  is  proper  to  take  it  into  consideration  in  estimating  the  amount  of 
damages.     Ibid.  219. 

Execution  of  contracts. 

14.  Signing  contract  without  reading  it  —  false  representations. 
See  FRAUD,  3,  4;  CONTRACTS,  15,  16. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  In  criminal  case.  This  court  will  reverse  a  judgment  of  conviction, 
in  a  case  of  felony,  where  the  evidence  on  which  it  is  based  is  all  circum- 
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stantial  and  of  an  unsatisfactory  character,  and  which,  when  all  consid- 
ered, leaves  a  serious  and  grave  doubt  of  the  guilt  of  the  defendant. 
Mooney  v.  The  People,  388. 

2.  While  this  court  recognizes  the  rule  that  jurors  are  judges  of  the 
facts  and  the  weight  of  evidence  in  all  criminal  cases,  yet  the  law  has 
imposed  upon  the  court  the  solemn  and  responsible  duty  to  see  that  no 
injustice  has  been  done  by  hasty  action,  passion  or  prejudice,  or  from 
any  other  cause,  on  the  part  of  the  jury.     Ibid.  388. 

3.  Three  persons  were  tried  together,  for  larceny,  and  all  convicted, 
two  being  evidently  guilty,  but  the  guilt  of  the  third  was  quite  doubtful. 
The  principal  fitness  against  the  third  was  one  of  her  co-defendants, 
whose  testimony  was  not  very  reasonable  and  probable  in  itself,  and  was 
contradicted  by  other  defendants.  This  court  not  being  satisfied,  beyond 
a  reasonable  doubt,  of  the  guilt  of  the  third  party,  and  believing  it  better 
to  give  her  a  trial  separately,  reversed  the  judgment  against  her,  and 
remanded  the  cause  to  the  court  below  for  a  new  trial.  Clark  v.  The 
People,  404. 

NIL  DEBET. 
In  suit  on  appeal  bond.     See  PLEADING,  6. 

NOMINAL  DAMAGES.     See  MEASURE  OF  DAMAGES,  1. 

NON-RESIDENTS. 
Bastardy. 

Proceeding  may  be  maintained  by  a  non-resident  woman.  See 
BASTARDY,  1. 

NOTICE. 
Possession  of  land. 

1.  As  notice  of  occupant's  rights.  It  has  been  held  that  the  actual, 
open  and  visible  possession  of  a  lot  by  one,  even  though  his  entry  therein 
was  as  a  tenant  of  another,  or  under  him,  is  notice  to  the  world  of  his 
rights  and  equities,  whatever  they  are,  and  is  sufficient  to  put  a  subse- 
quent purchaser  or  incumbrancer  of  the  former  owner  upon  inquiry  as 
to  the  occupant's  rights  acquired  while  so  in  possession.  Tillotson  et  al. 
v.  Mitchell,  518. 

2.  A  carpenter,  employed  by  the  owner  of  several  lots  to  erect  build- 
ings on  the  same,  was  let  into  possession  of  one  of  the  lots,  and  a  building 
thereon  used  by  him  as  a  shop,  and  while  so  in  the  open  and  actual  pos- 
session of  the  lot  he  bought  the  same  of  the  owner  in  payment  of  what 
the  latter  owed  him,  and  continued  such  possession  afterward,  during 
which  time  the  owner  gave  a  deed  of  trust  upon  it  and  other  property. 
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It  was  held,  that  his  possession  at  the  time  was  notice  to  the  incumbrancer, 
of  his  purchase,  the  same  as  though  his  contract  or  deed  were  recorded. 
Tillotson  et  al.  v.  Mitchell,  518. 
Mortgagee  to  subsequent  purchaser. 

3.  Effect  of  delay  in  giving  purchaser  notice  of  mortgagee's  rights. 
See  LIMITATIONS,  12,  13. 

Record  of  deed. 

4.  As  notice  to  subsequent  purchaser.     See  RECORDING  LAW,  1. 

Special  assessment  under  Drainage  law. 

5.  As  to  time  and  place  of  confirming  special  assessment — waiver 
by  appeal.     See  DRAINAGE  LAW,  6. 

Tax  sale  purchase. 

6.  Of  the  notice  to  entitle  the  purchaser  to  a  deed — requisites  of  the 
affidavit.     See  TAXATION  AND  TAX  TITLES,  15. 

Sale  under  trust  deed. 

7.  Sufficiency  of  notice.  See  MORTGAGES  AND  DEEDS  OF 
TRUST,  13. 

Rule  for  computing  time. 

8.  In  giving  notice.     See  TIME,  1. 

OFFICE  AND  OFFICERS. 
Supervisor. 

1.  As  a  county  as  well  as  a  town  officer.  A  supervisor,  though 
elected  as  a  town  officer,  is  also  made  by  law  a  county  officer,  as  a  mem- 
ber of  the  county  board,  which  is  invested  with  power  to  "manage  the 
county  funds  and  county  business,  except  as  is  otherwise  specifically 
provided."     Bruner  v.  Madison  County,  11. 

Compensation  of  officers. 

2.  .  Generally — as  depending  upon  the  statute.  See  FEES  AND 
SALARIES,  1. 

3.  Compensation  of  a  supervisor — as  a  county  and  a  town  officer. 
Same  title,  4. 

4.  Overseer  of  the  poor — of  his  compensation.     Same  title,  2,  3. 

PAROL  EVIDENCE.     See  EVIDENCE,  2  to  6. 

PARTIES. 
On  bill  to  foreclose  mortgage. 

1.     Wife  of  the  debtor,  after  sale  by  the  mortgagor.     On  bill  to 

foreclose  a  mortgage  given  by  a  husband  and  wife  to  secure  the  note  of 

the  former,  after  they  have  sold  and  conveyed  the  mortgaged  premises, 

the  purchaser  having  assumed  payment  of  the  mortgage  debt  as  a  part 

47—111  III. 
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PAETIES.     On  bill  to  foreclose  mortgage.     Continued. 

of  the  purchase  price,  the  wife  of  the  mortgagor,  having  no  interest  in  the 
matter,  is  not  a  necessary  party,  and  no  decree  could  be  had  against  her 
if  made  a  party.     Stiger  et  al.  v.  Bent,  328. 

2.  Administrator,  of  a  remote  grantee  of  the  mortgagor — liability 
of  such  grantee  in  respect  to  incumbrance  assumed  by  his  grantor. 
A  mortgagor  conveyed  the  mortgaged  premises  to  one  who  assumed  pay- 
ment of  the  mortgage  debt  as  a  part  of  the  purchase  price,  and  he  con- 
veyed the  same  to  another,  who,  out  of  the  purchase  money,  paid  the 
amount  due  on  the  mortgage,  to  the  trustee  named  in  the  instrument, 
who  had  no  right  to  receive  the  same,  and  wrongfully  entered  satisfac- 
tion of  the  trust  deed  on  the  record.  It  was  held,  on  bill  by  the  holder 
of  the  note  secured  to  foreclose  the  trust  deed,  that  the  administrator  of 
the  last  grantee  was  not  a  necessary  party,  for  the  reason  that  the  estate 
he  represented  was  under  no  liability  for  the  payment  of  the  mortgage 
debt.     Ibid.  328. 

On  bill  to  protect  burying  ground. 

3.  Two  persons,  residents  in  the  neighborhood  of  a  public  burying 
ground,  having  friends  buried  there,  filed  a  bill  to  enjoin  the  party  own- 
ing the  tract  of  land  on  which  it  was  located  from  defacing  the  graves, 
and  to  preserve  the  ground  for  the  public  use  for  burial  purposes:  Held, 
that  they  could  maintain  the  bill  in  their  names,  for  the  benefit  of  them- 
selves, as  well  as  if  all  others  directly  interested  had  joined.  Davidson 
v.  Reed  et  al.  167. 

In  suit  for  partition. 

4.  And  herein,  of  bringing  in  new  parties.  In  a  proceeding  for  the 
partition  of  land,  all  persons  having  an  interest  are  necessary  parties, 
either  as  plaintiffs  or  defendants;  and  as  the  court  is  required  to  find 
and  declare  the  interests  of  all  the  parties,  it  is  not  material  whether  a 
new  party  is  brought  into  the  case  as  a  plaintiff  or  defendant.  Grand 
Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

5.  So  there  is  no  error  in  allowing  an  amendment  in  a  proceeding  for 
the  partition  of  land  by  joining  a  new  party  as  a  petitioner.  In  such  case 
it  is  not  necessary  that  he  shall  become  a  party  by  answer  and  inter- 
pleader.    Ibid.  541. 

Bill  to.  set  aside  deed  as  fraudulent. 

6.  Of  a  purchaser  at  judicial  sale.  On  a  creditor's  bill  to  have  a 
conveyance  from  a  judgment  debtor  to  his  wife  declared  fraudulent,  and 
subject  the  land  to  sale,  by  the  complainant,  by  redemption  from  a  prior 
sale  under  a  judgment  against  both  the  husband  and  wife,  the  purchaser 
under  the  prior  sale,  whose  rights  are  conceded  and  not  attacked,  are 
not  necessary  parties.     Kratz  v.  Buck,  40. 

Forcible  detainer. 

7.  By  purchaser  at  judicial  sale — against  whom  the  action  will  lie. 
See  FORCIBLE  ENTRY  AND  DETAINER,  1. 
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PAKTITION. 

Proof  of  title. 

1.  Possession  by  ancestor.  In  a  proceeding  for  partition  of  land, 
a  minor,  by  her  next  friend,  appeared  and  interpleaded,  claiming  title 
to  two  lots  of  the  tract,  the  only  proof  of  title  being  the  testimony  of  a 
witness  that  he  knew  her  father,  who  claimed  the  two  lots,  and  was  in 
possession  thereof  at  the  time  of  his  death.  There  was  no  proof  show- 
ing how  or  under  whom  he  acquired  possession, — whether  from  the 
defendant,  or  not:  Held,  that  the  evidence  was  not  sufficient  to  show 
title  in  the  interpleading  minor.  Grand  Tower  Mining,  Manf.  and 
Trans.  Co.  v.  Gill  et  al.  541. 

2.  Where  both  parties  claim  title  from  a  common  source,  it  will  not 
be  necessary  for  either  to  prove  title  in  the  person  under  whom  they  all 
claim,  in  a  proceeding  for  partition.  A  party  will  not  be  heard  to  dispute 
the  title  of  one  under  whom  he  has  acquired  possession  and  all  the  title 
he  claims.     Ibid.  541. 

PAKTNEKSHIP. 

Compensation  foe  services. 

1.  As  between  partners.  On  the  formation  of  a  partnership,  all  the 
members  of  the  firm  are  required  to  devote  their  time,  skill  and  efforts 
to  the  accomplishment  of  the  objects  for  which  it  is  formed,  unless  there 
be  an  agreement  to  the  contrary;  and  in  the  absence  of  any  agreement, 
neither  partner  has  the  legal  right  to  charge  the  firm  or  other  partners  for 
services  rendered  in  carrying  on  its  affairs.     Askew  v.  Springer,  662. 

2.  Right  of  rescission  by  a  part.  If  partners,  in  the  buying  of  land, 
and  its  sale  in  lots,  agree  among  themselves  that  the  partner  making  the 
sales  shall  receive  a  certain  commission  or  per  cent  upon  all  such  sales, 
neither  one  will  afterward  have  the  right  to  rescind  such  agreement  with- 
out the  assent  of  all.  One  of  two  partners  can  not  terminate  such  a 
contract  by  notice  to  the  other.  The  fact  that  no  claim  is  made  for  such 
per  cent  during  the  continuance  of  the  firm,  will  not  preclude  him  from 
receiving  the  same  on  a  settlement  of  the  partnership  account.  Ibid. 
662. 

3.  Effect  of  failure  to  make  claim  on  settlement.  Where  it  is  agreed 
that  a  partner  making  sales  of  partnership  lots  shall  receive  a  commis- 
sion of  five  per  cent  on  the  amount  of  all  sales  he  makes,  the  fact  that 
he  makes  no  claim  for  such  commissions  during  the  continuance  of  the 
firm,  and  a  settlement  is  made  of  all  other  prior  transactions,  without 
including  his  claim  for  compensation,  will  not  preclude  the  partner  en- 

.     titled  to  compensation  under  the  contract,  on  a  final  settlement,  from 

claiming  it.     Ibid.  662. 
Limitation— as  between  partners. 

4.  When  the  statute  begins  to  run.     See  LIMITATIONS,  2,  3. 
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PAUPERS. 
Township  and  county  suppobt. 

1.  Under  the  laws  now  in  force  in  this  State,  two  distinct  systems 
are  provided  for  the  support  of  the  poor, — one  by  the  county  at  large, 
and  the  other  by  the  several  towns  composing  the  county.  Bruner  v. 
Madison  County,  11. 

2.  The  first  imposes  all  the  cost  and  expense  attending  the  care  and 
support  of  paupers  upon  the  county,  while  the  other  places  the  entire 
charge  and  burden  upon  the  several  towns.  In  the  first  the  overseer  of 
the  poor  is  required  to  report  his  acts  to  the  county  board,  and  act  sub- 
ject to  such  restrictions  and  regulations  as  that  board  may  prescribe. 
In  the  second  he  reports  to  the  town  auditors,  and  he  is  subject  to  the 
restrictions  and  regulations  of  his  town.  Under  the  first  named  system 
he  is  not  entitled,  as  a  matter  of  right,  to  any  compensation  for  his  ser- 
vices, while  under  the  other  he  is  entitled  to  pay.     Ibid.  11. 

Overseer  of  the  poop. 

3.  Of  his  compensation.     See  FEES  AND  SALARIES,  2,  3. 

PAWN-BROKERS. 

Licensing.     See  LICENSES  AND  LICENSE  FEES,  2  to  5. 

PAYMENT. 
By  one,  of  the  note  of  another. 

1.  How  party  paying  regarded — right  to  hold  note.  See  PUR- 
CHASERS, 5. 

TO   AN   AGENT. 

2.  Burden  of  proof  to  show  agent's  authority.     See  AGENCY,  1. 
Of  mortgage  debt  to  trustee.     See  MORTGAGES  AND  DEEDS 

OF  TRUST,  22,  23. 

PERSONAL  PROPERTY. 
Buildings  and  structures. 

When  personal  and  when  real  estate.  See  REAL  AND  PERSONAL 
PROPERTY,  1,  2. 

PETITION  FOR  CONDEMNATION.     See  EMINENT  DOMAIN,  1,  2. 

PLEADING. 

Of  the  declaration. 

1.  Particularity  of  description  required.  It  is  not  required  by  the 
rules  of  good  pleading  that  the  pleader  shall,  in  every  case,  when  describ- 
ing an  instrument  or  object,  specify  all  the  means  by  which  it  may  be 
properly  identified.  In  such  case  it  will  suffice  if  the  marks  or  means 
of  identification  specified  distinguish  such  instrument  or  object  with  rea- 
sonable certainty.     Stark  v.  Ratcliff,  75. 
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PLEADING.     Of  the  declaration.     Continued. 

2.  In  covenant  for  breach  of  warranty — description  of  the  land.  In 
an  action  for  the  breach  of  the  covenants  in  a  warranty  deed,  it  is  a  matter 
of  no  consequence  whether  the  land  to  which  the  covenants  relate  is  as 
fully  described  as  it  might  be,  or  even  as  in  the  defendant's  deed,  pro- 
vided the  declaration  shows,  with  reasonable  certainty,  it  is  the  same  land 
to  which  the  covenants  relate.     Stark  v.  Ratcliff,  75. 

3.  Whether  a  variance  in  description  of  land.  In  an  action  upon 
the  covenants  of  warranty  in  a  deed  for  land,  the  declaration  described 
the  land  as  "twelve  hundred  and  eighty  acres  of  land  in  Wichita,  on  the 
waters  of  Gilbert  creek,  and  described  as  follows:  beginning  at  a  stake 
in  the  south-west  corner  of  survey  No.  1,  made  for  the  B.  B.  B.  &  G. 
R.  R.  Co.,  and  950  vers  east  from  the  north-west  corner  of  a  survey 
made  in  the  name  of  L.  Wells,"  etc.,  giving  the  metes  and  bounds.  The 
deed  gave  the  same  description,  except  after  the  words  "Gilbert  creek," 
are  the  following  additional  words:  "Patented  to  W.  W.  Purinton  on  the 
7th  day  of  November,  1873— Patent  No.  404,  volume  No.  8:"  Held,  that 
these  words  afforded  no  ground  for  excluding  the  deed  as  for  a  variance. 
Ibid.  75. 

4.  In  action  against  a  city  to  recover  for  personal  injuries  result- 
ing from  negligence.  In  an  action  against  a  city  to  recover  for  an  injury 
resulting  from  leaving  a  dangerous  pit  unguarded,  it  is  not  sufficient  in 
the  declaration  to  allege,  generally,  that  it  was  the  duty  of  the  defendant 
to  cover  or  otherwise  protect  a  dangerous  pit  or  place,  but  the  pleader 
must  state  facts  from  which  the  law  will  raise  the  duty.  Ayers  v.  City 
of  Chicago,  406. 

NUL   TIEL    CORPORATION. 

5.  When  properly  pleadable.  After  a  decree  dissolving  a  private 
corporation  and  appointing  a  receiver,  leave  of  court  was  given  it  to  bring 
an  action  of  ejectment  to  try  the  title  to  real  estate  claimed  and  held 
adversely.  The  defendant  pleaded  nul  tiel  corporation:  Held,  that 
the  plea  was  inapplicable  to  such  a  case,  and  that  under  it  the  defend- 
ant could  not  take  advantage  of  the  decree  dissolving  the  corporation. 
St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  Sandoval  Coal  and 
Mining  Co.  32. 

Suit  on  appeal  bond. 

6.  Nil  debet  is  not  a  good  plea  in  an  action  on  an  appeal  bond.  Kil- 
gour  v.  Drainage  Commissioners,  342. 

7.  Plea  to  action  on  appeal  bond  in  special  assessment  proceed- 
ings. In  an  action  on  an  appeal  bond  conditioned  for  the  payment  of  a 
special  assessment  in  case  the  same  is  affirmed  by  the  three  supervisors 
to  whom  the  appeal  was  taken,  the  defendant  pleaded  that  the  assess- 
ment was  afterwards  set  aside  by  the,  county  court,  and  so  remains  set 
aside:  Held,  that  the  plea  was  bad,  in  not  showing  any  appeal  from  the 
affirmance  by  the  supervisors,  to  the  county  court,  or  any  other  fact  show- 
ing jurisdiction  in  that  court  to  set  aside  the  assessment.     Ibid.  342. 
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PLEADING.     Suit  on  appeal  bond.     Continued. 

8.  And  in  such  an  action  a  plea  that  the  county  court,  on  application 
for  judgment  against  the  land  assessed,  refused  judgment,  fails  to  answer 
the  breach  of  a  failure  to  pay  the  assessment  on  affirmance.  The  failure 
of  the  county  court  to  enforce  the  lien  of  the  assessment  against  the  land, 
is  no  answer  to  the  breach.     Kilgour  v.  Drainage  Commissioners,  342. 

Plea  to  the  jurisdiction. 

9.  When  necessary  in  order  that  the  judgment  may  be  questioned 
collaterally.     See  JUDGMENTS  AND  DECEEES,  1. 

Defective  plea. 

10.  How  taken  advantage  of.  At  law,  if  a  plea  is  insufficient  in  form 
or  substance,  the  only  mode  of  taking  advantage  of  the  defect  is  by 
demurrer.  It  is  improper  in  such  case  to  strike  the  plea  from  the  files. 
Johnson  et  al.  v.  Freeport  and  Mississippi  River  Railroad  Co.  413. 

PLEADING  AND  EVIDENCE. 

Allegations  and  proofs. 

1.  A  plaintiff  can  not  recover  except  by  proof  of  the  case  stated  in  his 
declaration.  The  probata  must  support  the  allegata.  Ayers  v.  City  of 
Chicago,  406. 

2.  In  suit  against  a  city  for  personal  injuries  —  allegation  and 
proof  as  to  duty  of  the  city  in  respect  to  safety  of  streets.  An  allega- 
tion in  a  declaration  in  a  suit  against  a  city  to  recover  damages  for  a 
personal  injury,  that  the  defendant  was  in  the  possession  and  occupancy 
of  premises  adjoining  a  public  highway  on  which  was  a  dangerous  pit, 
and  that  by  reason  of  such  occupancy  it  was  the  duty  of  the  defendant 
to  protect  the  public  against  danger  of  injury  from  falling  into  such  pit, 
by  covering  the  pit,  or  otherwise  guarding  against  accident,  and  alleging 
a  failure  to  perform  such  duty,  is  not  sustained  by  proof  that  the  defend- 
ant was  possessed  of  a  public  street  frequented  by  the  public,  and  by 
reason  of  the  possession  of  the  street  it  became  the  duty  of  the  defendant 
to  make  and  keep  the  public  highway  in  a  safe  condition,  and  that  in 
violation  of  this  duty  the  city  had  negligently  permitted  a  dangerous  pit 
adjoining  such  highway  to  be  and  remain  without  any  barrier  to  prevent 
persons  passing  from  falling  therein,  nor  is  such  allegation  sustained  by 
proof  tending  to  show  negligence  of  the  defendant  to  keep  such  highway 
so  in  its  possession  safe,  by  permitting  to  be  and  remain  in  the  same  a 
dangerous  pit  wholly  unguarded  by  any  barrier.     Ibid.  406. 

3.  Under  a  declaration  charging  a  city  with  the  duty  of  covering  or 
protecting  a  dangerous  pit,  upon  the  allegation  that  the  pit  is  located  on 
premises  occupied  by  the  defendant  and  adjoining  a  public  highway,  the 
plaintiff  can  not  recover  by  proving  that  the  defendant  was  in  possession 
of  the  street,  and  as  occupant  of  the  highway  owed  that  duty  to  the 
public  whether  the  pit  was  in  the  highway  or  adjoining  the  same.  Ibid. 
406. 
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PLEADING  AND  EVIDENCE.    Allegations  and  evidence.  Continued. 

4.  Proof  must  establish  contract  declared  on.  If  the  evidence  fails 
to  establish  the  contract  declared  on,  the  plaintiff  can  not  recover;  and 
there  is  no  error  in  so  instructing  the  jury.     Brant  v.  Gallup  et  al.  487. 

5.  As  to  the  date  of  an  occurrence.  In  a  suit  to  recover  for  a  per- 
sonal injury  alleged  to  have  been  received  through  negligence,  on  a  day 
named,  the  instructions  need  not  be  limited  to  what  happened  on  that 
day,  when  only  one  injury  is  claimed.  The  exact  date  in  such  case  is 
never  important,  except  to  save  a  misunderstanding  as  to  the  transaction 
actually  involved.  Hannibal  and  St.  Joseph  Railroad  Co.  v.  Martin, 
219. 

6.  Defence  as  against  imputation  of  laches — how  availed  of.  In 
equity,  if  a  complainant  has  any  grounds  of  exception  to  prevent  the 
bar  of  laches,  or  repel  the  presumption  arising  from  delay  in  asserting 
an  alleged  right,  the  proper  practice  requires  him  to  state  such  matters 
of  avoidance  in  his  bill;  but  under  the  present  liberal  practice  as  to 
amendments,  the  court  may  allow  such  matters  to  be  brought  into  the 
case  by  an  amendment  to  the  bill.  This  equitable  bar  to  relief  can  not 
be  avoided  by  proof  showing  an  excuse  for  the  delay,  unless  such  excuse 
is  alleged  in  the  bill.      Walker  v.  Ray,  315. 

7.  In  this  case,  a  bill  for  the  specific  performance  of  a  verbal  contract 
to  convey  an  interest  in  land,  was  filed  by  the  complainant  about  twenty- 
five  years  after  the  alleged  contract,  against  a  minor  heir  and  her  father, 
having  a  life  estate.  It  failed  to  allege  any  excuse  for  the  delay.  On 
writ  of  error  by  the  minor,  on  arriving  at  his  majority,  a  decree  against 
him  was  reversed  on  account  of  the  insufficiency  of  the  bill,  it  showing 
on  its  face  a  want  of  equity.     Ibid.  315. 

8.  It  is  a  familiar  rule  of  chancery  practice  that  the  allegations  in  the 
pleadings  must  agree  with  the  proofs.  Any  evidence  which  has  not  its 
proper  foundation  in  the  pleadings,  can  not  avail.     Ibid.  315. 

9.  As  to  matters  of  inducement.  Where  a  plaintiff,  in  his  declaration, 
alleges  the  making  of  a  mortgage  by  him  to  secure  a  loan,  with  an  insur- 
ance clause,  as  inducement  to.  the  making  of  a  contract  with  the  agents 
of  the  mortgagor  to  insure  the  property,  such  inducement  must  be  proved 
as  alleged.     Brant  v.  Gallup  et  al.  487. 

Vaeiance  in  description  of  land. 

10.  As  to  words  not  affecting  the  matter  of  description.  See 
PLEADING,  1,  2,  3. 

PLEDGE. 

Of  collateral  security  for  debt. 

1.  Whether  affected  by  change  inform,  or  evidence  of  debt.  "Where 
collaterals  are  pledged  as  security  for  the  payment  of  the  pledgor's  notes, 
they  may  be  held  until  the  indebtedness  secured  is  paid.  If  the  notes 
are  merged  in  a  judgment  or  decree,  the  collaterals  will  stand  security 
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PLEDGE.     Of  collateral  security  for  debt.     Continued. 

for  the  payment  of  the  judgment  or  decree,  the  same  as  for  the  notes. 
Jenkins  v.  International  Bank  et  al.  462. 
Foreclosure  by  pledgee. 

2.  As  to  trust  deed  given  to  secure  the  collateral  See  MORT- 
GAGES AND  DEEDS   OF  TRUST,  20. 

POLICE  POWER. 

Public   burdens  —  individual  rights.      See   CONSTITUTIONAL 
LAW,  1. 

POSSESSION. 
Possession  of  land. 

1.  As  notice  of  occupant's  rights.     See  NOTICE,  1,  2. 

2.  As  evidence  of  title.     See  PARTITION,  1. 
Possession  of  note. 

3.  By  payee— as  evidence  of  non-payment.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  6. 

Adverse  possession. 

4.  What  so  regarded.     See  LIMITATIONS,  6. 

PRACTICE. 
Specific  objection. 

1.  When  it  should  be  'made.  Objections  to  evidence,  or  questions 
propounded,  which  might  have  been  obviated,  must  be  specifically  made 
on  the  trial,  or  they  can  not  be  urged  on  appeal  or  error.  Supreme  Coun- 
cil of  Royal  Templars  of  Temperance  v.  Curd,  284. 

Directing  what  the  verdict  shall  be. 

2.  Where  the  plaintiff  fails  entirely  to  make  out  a  part  of  his  case 
essential  to  a  recovery,  there  is  no  error  in  the  court  instructing  the  jury 
to  find  for  the  defendant.  Abend  v.  Terre  Haute  and  Indianapolis 
Railroad  Co.  202;  Alexander  et  al.  v.  Cunningham,  511;  Ayers  v.  City 
of  Chicago,  406. 

Entering  judgment  at  subsequent  term. 

3.  Intervening  death  of  one  of  the  parties.  Where  a  trial  or  hearing 
of  a  cause  has  been  regularly  had,  and  judgment  is  delayed  by  motion 
for  new  trial,  or  by  the  court  taking  the  case  under  advisement,  and  one 
of  the  parties  dies  before  the  announcement  of  judgment,  the  court  may 
direct  the  same  to  be  entered  as  of  the  preceding  term  at  which  the  trial 
was  had.  Its  entry  at  the  subsequent  term  is  but  an  irregularity,  and 
the  judgment  will  not  be  void.     Danforth  v.  Danforth,  236. 

Defective  plea. 

4.  Only  disposed  of  on  demurrer.     See  PLEADING,  10. 
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PEACTICE  IN  THE  SUPKEME  COURT. 
Time  of  entering  judgment. 

1.  Intervening  death  of  one  of  the  parties — amendment  of  record 
in  that  regard.  On  appeal  from  a  decree  of  divorce,  and  a  refusal  to 
open  the  decree  and  allow  a  defence,  both  parties,  at  the  September  term, 
1882,  submitted  the  cause  to  this  court.  The  appellee  died  before  the 
next  term,  at  which  time  the  opinion  of  the  court  was  filed  and  judgment 
of  reversal  entered.  The  attention  of  the  court  was  not  called  to  the 
fact  of  the  death  of  the  appellee.  At  the  September  term,  1883,  this 
court,  on  appellant's  motion,  amended  the  record  of  the  judgment  so  as 
to  make  it  appear  as  of  the  September  term,  1882.  Danforth  v.  Ban- 
forth,  236. 

Error  will  not  always  reverse. 

2.  As  to  excluding  evidence,  and  in  instructions.  A  refusal  to  allow 
a  witness  present  at  an  assault  and  battery,  to  testify  what  a  person  acting 
in  concert  with  the  party  assaulted  said  to  the  latter  in  the  hearing  of  the 
defendant  before  the  assault,  although  an  error,  is  no  ground  for  revers- 
ing a  judgment  of  conviction,  when  it  appears  that  the  defendant  was 
allowed  to  testify  fully  as  to  what  was  said  and  done  by  such  person,  and 
that  his  statements  could  not  have  changed  the  result.  Nor  is  error  in 
instructions  a  ground  of  reversal,  if  it  appears  that  the  result  of  the  trial 
would  have  been  the  same  if  the  instructions  had  been  free  from  error. 
Zimm  v.  The  People,  49. 

3.  Although  some  of  the  instructions  given  on  the  trial  of  a  cause 
maybe  irrelevant  to  the  issues  involved,  and  others  may  not  be  precisely 
accurate,  yet  if  they  are  not  such  as  to  mislead  the  jury  to  the  injury  of 
the  other  party,  this  court  will  not  reverse  the  judgment  for  that  cause 
alone.     Brant  v.  Gallup  et  al.  487. 

PRESCRIPTION. 

AS   AGAINST   THE   PUBLIC 

1.  Of  right  to  obstruct  passage  of  fish  by  a  dam.  The  owner  of  a 
dam  across  a  river  can  not  by  occupancy  or  user,  for  any  length  of  time, 
acquire  a  prescriptive  right  as  against  the  public,  so  as  to  prevent  the 
enforcement  of  the  provisions  of  the  statute  against  him.  Parker  v.  The 
People,  581. 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  That  a  deed  is  not  a  mortgage.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  1. 

2.  As  to  delivery  of  deed  to  minor  grantee.    See  CONVEYANCES,  6. 

PROBATE  OF  WILLS.     See  WILLS,  9,  10. 
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PEOCESS. 

SEEVICE    OF   PEOCESS. 

1.  On  corporation — sufficiency.  On  a  bill  filed  to  dissolve  an  insol- 
vent corporation,  and  for  the  appointment  of  a  receiver,  the  summons 
against  the  corporation  was  served  by  leaving  a  copy  thereof  with  one  of 
the  complainants,  a  director  of  the  defendant  corporation:  Held,  that 
the  service  was  void,  and  gave  the  court  no  jurisdiction  over  the  corpo- 
ration, and  its  decree  authorizing  the  receiver  to  sell  the  property  of  the 
defendant  corporation  was  a  nullity,  and  might  be  attacked  collaterally. 
St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  Sandoval  Coal  and 
Mining  Co.  32. 

Retuen  of  seevice. 

2.  Upon  corporation — sufficiency.  A  return  to  a  summons  against  a 
private  corporation  was  as  follows :  "  Served  this  writ  on  the  within  named 
defendant,  C.  S.  E.  U.  Co.,  by  delivering  a  copy  thereof  to  E.  N.  K., 
director  and  treasurer  of  said  company,  the  president  of  said  company 
not  found  in  my  county,  the  23d  day  of  November,  1883:"  Held,  that 
the  return  was  good,  filling  the  requirements  of  the  statute.  Chicago 
Sectional  Electric  Underground  Co.  v.  Congdon  Brake  Shoe  Manf. 
Co.  309. 

CONTEADICTING    SHEEIFF'S   EETUEN. 

3.  By  a  plea  in  abatement.  A  defendant  corporation  may  plead  in 
abatement  to  the  service  of  process,  by  contradicting  the  sheriff's  return; 
and  where  it  tenders  a  material  issue,  and  is  properly  verified,  it  is  error 
to  strike  the  plea  from  the  files.     Ibid.  309. 

4.  Sufficiency  of  plea.  A  plea  in  abatement  by  a  corporation  to  the 
jurisdiction  over  its  person,  showing  its  organization  under  the  laws  of 
this  State,  and  its  representation  by  its  president,  naming  him;  that  at 
the  time  of  the  issuing  and  service  of  the  summons  the  president  was  a 
resident  of  the  county,  and  not  absent  from  the  same,  and  that  the  ser- 
vice was  not  made  upon  him,  presents  an  immaterial  issue,  and  is  obnox- 
ious to  demurrer,  in  not  putting  in  issue  the  return  that  the  sheriff  was 
unable  to  find  the  president  in  the  county.     Ibid.  309 

PUBLICATION  OF  NOTICE. 

Sufficiency  as  to  time. 

And  of  the  mode  of  computing  time.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  13;  TIME,  1. 

PURCHASERS. 

Seceet  tbust— oe  peioe  equities. 

1.  Purchaser  without  notice.  The  owner  of  a  leasehold  estate  con- 
veyed the  same  to  a  party  as  trustee,  but  the  conveyances  in  every  other 
respect  were  absolute  deeds  in  form,  yet  in  fact  the}'  were  mortgages  to 
secure  the  payment  of  money  borrowed.     The  grantee  negotiated  a  sale 
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PURCHASERS.     Secret  trust— ok  prior  equities.     Continued. 

of  the  property,  and  the  grantor,  when  called  on  by  the  trustee  and  pur- 
chaser, disclaimed  any  interest  in  the  property,  and  agreed  to  make  a 
quitclaim  deed.  The  purchaser  transferred  his  purchase  to  another,  and 
the  trustee  made  him  a  warranty  deed  for  the  premises,  and  the  former 
owner  then  made  the  trustee  a  quitclaim  deed,  and  this  latter  purchaser 
sold  and  conveyed  the  property  to  another,  who  had  no  notice  of  any 
equities  in  favor  of  the  original  owner:  Held,  that  the  last  grantee  took 
the  title  unaffected  by  any  equities  the  original  owner  might  have  had, 
or  the  party  of  whom  he  borrowed  the  money,  and  for  whose  benefit  the 
first  deeds  were  made.     McDaid  v.  Call,  298. 

2.  A  person  taking  a  conveyance  of  a  leasehold  estate  from  one  having 
a  perfect  title  of  record,  without  notice,  and  for  a  full  consideration,  will 
be  protected  from  any  secret  equities  in  favor  of  a  former  owner  and 
those  claiming  under  him,  and  will  not  be  held  responsible  for  acts  of 
bad  faith  on  the  part  of  those  from  whom  he  acquires  the  title.    Ibid.  298. 

Subject  to  incumbrances. 

3.  Liability  of  purchaser  to  pay.  A  conveyance  of  land  to  a  pur- 
chaser subject  to  certain  enumerated  incumbrances,  imposes  no  obligation 
on  him  to  pay  them.     Nichols  et  al.  v.  Spremont,  631. 

Removing  prior  incumbrance. 

4.  Of  a  purchaser's  right  to  remove  a  prior  incumbrance — and  of 
other  resulting  rights — subrogation.  The  purchaser  of  land  subject  to 
a  prior  incumbrance  has  the  right  to  pay  off  the  debt  and  thus  relieve  his 
land,  and  to  receive  the  note  evidencing  the  debt,  for  his  own  protection; 
and  if  such  payment  is  not  made  under  a  previous  contract  with  the  party 
owing  the  same,  the  party  so  paying  is  entitled  to  be  subrogated  to  all  the 
rights  of  the  holder  of  the  indebtedness.     Sliger  et  al.  v.  Bent,  328. 

5.  If  payment  of  a  note  is  made  by  one,  of  the  note  of  another,  pur- 
suant to  a  contract  that  he  shall  pay  the  same,  the  party  paying  may  be 
regarded  as  the  agent  of  the  debtor,  and  as  such  is  entitled  to  receive 
and  hold  the  note  as  an  evidence  of  his  having  made  payment,  as  well  as 
for  his  own  protection.     Ibid.  328. 

At  tax  sale. 

6.  Of  the  notice  to  entitle  purchaser  at  a  tax  sale  to  a  deed — requi- 
sites of  the  affidavit.     See  TAXATION  AND  TAX  TITLES,  15,  16. 

Reversal  of  decree. 

7.  Effect  upon  purchaser's  rights.     See  SALES,  1. 

QUO  WARRANTO. 
Legality  of  corporate  existence.     See  CORPORATIONS,  1;  MU- 
NICIPAL CORPORATIONS,  7. 
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EAILKOADS. 
Fencing  tracks. 

1.  The  statute  construed  as  to  duty  to  fence  track  at  stations.  The 
statute  of  this  State  requiring  railway  companies  to  fence  each  side  of 
their  roads,  to  prevent  cattle  from  getting  on  the  same,  except  at  public 
road  crossings  and  within  cities  and  villages  laid  out  into  lots  and  blocks, 
and  making  them  liable  for  injury  to  stock  for  a  failure  to  do  so,  is  not 
intended  to  apply  to  public  stations  or  depot  grounds,  although  such 
stations  or  depot  grounds  may  not  be  within  the  limits  of  a  village,  town 
or  city,  or  at  a  highway  crossing.  But  side-tracks  not  at  stations  or 
depots,  and  such  parts  of  side-tracks  as  do  not  constitute  a  part  of  the 
depot  yard,  may  well  be  held  to  be  within  the  statute.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Hans,  114. 

2.  It  is  made  the  duty  of  railway  companies  to  establish  depots,  and 
so  operate  their  roads  as  to  afford  the  public  reasonable  safety  and  dis- 
patch in  the  transaction  of  business;  and  to  effect  this,  it  is  necessary 
that  they  should,  at  all  reasonable  times,  provide  a  ready  and  convenient 
means  of  access  to  their  stations  and  depots.     Ibid.  114. 

3.  Former  decision.  The  reasoning  of  the  court  in  the  case  of  Chi- 
cago, Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Dumser,  109  111.  402,  in 
so  far  as  it  intimates  that  the  company  was  derelict  in  failing  to  fence 
its  road  at  its  depot  grounds,  being  not  necessary  to  the  decision  of  the 
case,  is  not  to  be  treated  as  authority.     Ibid.  114. 

Grant  of  right  of  way. 

4.  Incidents  to  the  grant,  as  to  its  uses,  etc.  See  CONVEYANCES, 
12  to  16. 

KATIFICATION. 
Of  agency. 

By  acquiescence.     See  AGENCY,  2. 

REAL  AND  PEESONAL  PROPEETY. 
Buildings  and  structures. 

1.  When  real  and  when  personal  estate.  It  does  not  necessarily 
follow  that  structures,  or  even  buildings,  placed  by  one  person  on  the 
land  of  another,  become  a  part  of  the  real  estate.  When  they  are  trade 
fixtures  they  are  regarded  as  personal  property.  So  a  house  erected 
upon  the  land  of  another,  under  an  agreement  that  it  shall  belong  to 
the  builder,  is  personal  property.  Chicago  and  Alton  Railroad  Co.  v. 
Goodwin  et  al.  273. 

2.  If,  however,  a  person  enters  upon  the  land  of  another  without 
permission,  and  places  a  building  or  other  structure  thereon  permanently 
attached  to  the  soil,  he  will  be  a  trespasser,  and  the  building  or  structure 
will  become  a  part  and  parcel  of  the  land,  and  will  be  the  property  of  the 
land  owner.  In  such  case  the  builder  acquires  no  right  by  his  tortious 
act.    Ibid.  273. 
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RECEIVERS. 
Time  op  appointment. 

1.  Whether  before  the  court  has  acquired  jurisdiction  of  the  person. 
The  court  may,  on  a  proper  showing,  appoint  a  receiver  to  take  charge  of 
the  assets  of  an  insolvent  corporation,  to  save  the  same  from  destruction 
or  waste,  before  acquiring  jurisdiction  to  adjudicate  upon  the  rights  of 
such  corporation.  In  such  case  the  receiver  may  be  authorized  to  hold 
the  property  until  the  rights  of  the  parties  are  determined.  Placing 
property  in  the  hands  of  a  receiver  is  in  the  nature  of  an  equitable  attach- 
ment, whereby  the  court,  through  its  officer,  acquires  the  custody  of 
such  property.  St.  Louis  and  Sandoval  Coal  and  Mining  Co.  v.  /San- 
doval Coal  and  Mining  Co.  32. 

Vesting  legal  title  in  receives. 

2.  In  what  manner.  In  the  absence  of  any  statutory  provision  on 
the  subject,  real  estate  can  not  be  vested  in  the  receiver  except  by  a  con- 
veyance to  him.     Ibid.  32. 

Suit  by  corporation. 

3.  After  the  appointment  of  receiver.  After  a  valid  decree  appointing 
a  receiver  for  a  private  corporation,  actions  may  be  brought  in  its  name, 
by  leave  of  the  court  making  such  appointment,  against  any  one  except 
the  receiver,  to  try  the  legal  title  to  property  claimed  by  such  corporation. 
Ibid.  32. 

RECORDING  LAW. 
Record  of  deed.  * 

1.  As  notice  to  subsequent  purchaser.  The  record  of  a  deed  from 
the  owner  of  land  granting  a  right  of  way  over  the  same,  one  hundred 
feet  wide,  for  any  and  all  railroad  purposes,  the  use  for  which  purposes 
injuriously  affects  other  portions  of  the  land  adjoining  the  right  of  way, 
is  notice  to  any  subsequent  purchaser  of  adjoining  lots,  of  the  prior 
grantee's  rights,  and  such  purchaser  will  occupy  no  better  position  than 
his  vendor  or  grantor.  Chicago,  Rock  Island  and  Pacific  Ry.  Co.  v. 
Smith,  363. 

EEDEMPTION. 
By  judgment  creditor. 

1.  Having  a  judgment  against  a  party  who  has  fraudulently  con- 
veyed. Where  land  has  been  sold  under  execution  against  a  husband 
and  wife,  the  legal  title  of  which  was  in  the  wife  by  a  fraudulent  convey- 
ance from  her  husband,  a  judgment  creditor  of  the  husband  alone  may 
redeem  from  the  prior  sale,  and  have  the  property  sold  as  that  of  the 
husband,  especially  after  procuring  a  decree  establishing  that  the  con- 
veyance to  the  wife  was  fraudulent  and  void  as  to  the  husband's  creditors. 
Kratz  v.  Buck,  40. 

RELEASE  OF  HOMESTEAD.     See  HOMESTEAD,  1,  2. 
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REMEDIES. 
Statutory  remedies. 

1.  As  excluding  all  others.  Where  a  statute  points  out  a  particular 
course  to  be  pursued  to  effect  a  particular  purpose,  no  other  course  can 
lawfully  be  pursued.     Locke  et  al.  v.  Davison  et  al.  19. 

Concurrent  remedies. 

2.  In  favor  of  creditor  as  to  collaterals.  A  creditor  holding  other 
notes  as  collateral  security  for  the  payment  of  his  note  has  three  reme- 
dies. He  may  file  his  bill  to  have  the  collaterals  sold  for  the  payment 
of  the  principal  indebtedness,  or  he  may  bring  suit  upon  the  collaterals 
themselves,  or  collect  the  same  by  a  sale  of  property  conveyed  in  trust 
to  secure  them;  and  the  pursuit  of  either  of  these  remedies  is  no  bar  to 
another.     Jenkins  v.  International  Bank  et  al.  462. 

Cumulative  remedy. 

3.  In  respect  to  collection  of  special  assessment  under  Drainage  law. 
See  DRAINAGE  LAW,  7. 

RES  JUDICATA.     See  FORMER  ADJUDICATION. 

RESERVATION". 
In  deeds  and  wills.     See  CONVEYANCES,  8  to  11;  WILLS,  6. 

REVERSAL  OF  DECREE. 
Effect  upon  rights  of  purchaser.  *  See  SALES,  1. 

REVERSION. 
As  to  land  given  for  school  purposes. 

1.  After  use  ceases.  The  owner  of  land  donated,  verbally,  three- 
fourths  of  an  acre  thereof  to  a  school  district,  for  a  school  site,  and  built 
a  school  house  thereon  under  contract  with  the  directors,  and  then  re- 
fused to  couvey,  for  the  reason  he  was  not  paid  for  his  work  in  the  erec- 
tion of  the  building,  and  the  lot  had  not  been  fenced.  Afterward,  a 
settlement  was  made,  by  which  the  district  agreed  to  pay  him  and  to 
fence  the  lot,  and  he  agreed,  upon  performance,  to  make  the  district  a 
warranty  deed,  and  the  contract  was  reduced  to  writing.  The  district 
performed  the  contract  and  obtained  a  decree  for  specific  performance, 
under  which  he  made  an  unconditional  warranty  deed,  which  being  lost, 
he  afterward  made  a  quitclaim  deed.  On  a  change  of  districts  this  ground 
was  divided  into  lots,  and  sold,  and  was  no  longer  used  for  school  pur- 
poses. Thereupon,  the  original  grantor  filed  his  bill  in  equity,  seeking 
to  cancel  his  deed  and  have  the  title  re-invested  in  him:  Held,  that  he 
was  not  entitled  to  any  equitable  relief,  there  being  no  condition  in  his 
deeds  or  the  decree  that  the  land  should  revert  in  case  of  its  ceasing  to 
be  used  for  school  purposes.  Eldridge  v.  Trustees  of  Schools  et  al. 
576. 
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EIGHT  OF  WAY. 
Conveyance  by  deed. 

Of  the  incidents  to  the  grant  as  connected  with  the  use  intended- 
increased  uses,  and  whether  embraced  in  the  grant.  See  CONVEY- 
ANCES, 12  to  16. 

SALES. 

Judicial  sale. 

1.  Reversal  of  decree  Where  real  estate  is  bid  in  at  a  foreclosure 
sale  by  one  for  the  benefit  of  the  several  creditors  in  interest,  and  the 
decree  under  which  the  sale  was  made  is  afterward  reversed,  and  it  fur- 
ther appears  that  no  title  passed  or  could  pass  by  such  sale,  on  a  subse- 
quent accounting  by  one  of  the  creditors  for  whom  the  purchase  was 
made  and  the  debtor  owing  the  debt  in  the  decree,  there  is  no  error  in 
refusing  to  charge  such  creditor  with  his  share  of  the  price  at  which  the 
property  was  sold.     Jenkins  v.  International  Bank  et  al.  462. 

Sale  under  deed  of  trust.     See  MOETG-AGES  AND  DEEDS  OF 
TKUST,  13  to  21. 

SATISFACTION. 
Of  mortgage  debt  by  trustee.     See  MOETGAGES  AND  DEEDS 
OF  TEUST,  24,  25. 

SCHOOLS. 

School  districts. 

Legality  of  corporate  existence — in  what  proceeding  it  may  be  ques- 
tioned.    See  MUNICIPAL  COEPOEATIONS,  7,  8. 

SCIEE  FACIAS. 
Legality  of  corporate  existence.     See  COEPOEATIONS,  1;  MU- 
NICIPAL COEPOEATIONS,  7. 

SEEVICE  OF  PEOCESS.     See  PEOCESS,  1. 

SIDEWALKS.     See  HIGHWAYS,  1,  2,  3. 

SPECIAL  ASSESSMENT. 
Under  the  Drainage  law.     See  APPEALS  AND  WEITS  OF  EE- 
EOE,  1;  DEAINAGE  LAW,  4  to  7;  PLEADING,  7,  8. 

SPECIFIC  PEEFOEMANCE.    See  CHANCEEY,  1,  2;  LIMITATIONS,  9. 

STATE. 
Eights  as  to  suits— costs,  etc. 

1.  The  State  can  not  be  sued  without  its  consent,  nor  can  its  power 
to  sue  and  prosecute  suits  in  all  their  various  stages  be  limited  or  con- 
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STATE.     Eights  as  to  suits— costs,  etc.     Continued. 

trolled,  except  by  its  sovereign  power,  properly  exercised.  It  has  the 
undoubted  right  to  prosecute  and  defend  all  suits  and  maintain  all  legal 
proceedings,  without  cost  or  other  restrictions.  Holmes  v.  City  of  Mat- 
toon,  27. 

STATUTES. 
Statutes  construed. 

1.  County  board — of  its  powers  in  the  management  of  the  county 
funds.  The  statute  construed  in  Locke  et  al.  v.  Davison  et  al.  19.  See 
COUNTIES,  1,  2,  3. 

2.  Bastardy — may  be  prosecuted  by  a  non-resident  woman,  under 
the  statute.     Mings  v.  The  People  ex  rel.  98.     See  BASTABDY,  1. 

3.  Sale  of  land  for  taxes — of  the  judgment,  precept,  and  other 
matters— whether  within  the  statute.  Neff  v.  Smyth,  100.  See  TAXA- 
TION AND  TAX  TITLES,  6  to  14. 

4.  Fencing  railroad  tracks — the  statute  construed  as  to  duty  to 
fence  track  at  public  stations  or  depot  grounds.  Chicago,  Burlington 
and  Quincy  Railroad  Co.  v.  Hans,  114.     See  BALLBOADS,  1,  2,  3. 

5.  Interchange  of  county  judges.  Section  1  of  the  act  of  May  31, 
1878,  providing  for  the  interchange  of  county  judges  of  different  counties, 
makes  such  interchange  purely  voluntary,  and  without  reference  to  the 
fact  of  the  interest  of  the  judge  whose  place  is  taken  by  the  other  judge. 
This  provision  neither  repeals  nor  modifies  section  69,  chapter  3,  and 
sections  179  and  180,  chapter  37,  of  the  Eevised  Statutes.  Graham  v. 
The  People  ex  rel.  253. 

6.  Acknowledgments  of  deeds,  out  of  the  State — requirements  as  to 
certificate  of  the  "proper  clerk."  The  statute  construed  in  Grand 
Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541.  See  CON- 
VEYANCES, 2. 

7.  Guardian  loaning  money  of  his  ward — approval  of  security  by 
county  court.  The  statute  on  that  subject  is  mandatory.  Hughes  et  al. 
v.  The  People,  use,  etc.  457.     See  GUAEDIAN  AND  WAED,  1,  2. 

STATUTOEY  EEMEDIES. 
As  excluding  all  others.     See  EEMEDIES,  1. 

SUBEOGATION. 
Purchaser  of  land. 

Of  his  right  to  remove  a  prior  incumbrance — and  of  other  resulting 
rights.     See  PUECHASEES,  4,  5. 
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SUPERVISOR 

AS  A  COUNTY   AND    A   TOWN   OFFICEK. 

1.  Of  his  acting  in  both  capacities.  See  OFFICE  AND  OFFI- 
CERS, 1. 

OF   HIS    COMPENSATION. 

2.  In  each  capacity.     See  FEES  AND  SALARIES,  3,  4. 

TAXATION  AND  TAX  TITLES. 
Exemption. 

1.  Who  may  decide.  The  determination  of  the  board  of  supervisors 
that  certain  lands  are  not  exempt  from  taxation,  is  not  conclusive  upon 
the  owner  on  an  application  by  the  collector  for  judgment  against  the 
same  for  taxes,  and  the  county  court  may  rightfully  decide  the  question 
on  such  application.  Peoria  Fair  Association  v.  The  People  ex  rel. 
Weiennett,  559. 

2.  The  board  of  supervisors  are  authorized  by  law  to  hear  and  deter- 
mine the  application  of  any  person  assessed  on  property  claimed  to  be 
exempt,  and  an"  appeal  lies  to  the  Auditor  of  Public  Accounts,  who  is 
required  to  bring  the  matter  before  this  court,  and  its  decision  alone  is 
conclusive.     Ibid.  559. 

Deducting  debts  from  credits. 

3.  Who  entitled  so  to  do.  A  person  not  a  banker,  broker  or  stock- 
jobber, is  entitled,  under  section  27  of  the  Revenue  act,  to  deduct  from 
his  credits  for  each  year  the  amount  of  bona  fide  debts  owing  by  him 
for  the  same  jrears,  respectively;  and  it  is  only  the  balance  of  the  credits 
that  is  subject  to  taxation.     Allwood  v.  Cow  en  et  al.  481. 

4.  Assessor's  finding  as  to  amount  of  credits — how  far  conclusive. 
The  acts  of  an  assessor  in  ascertaining  and  determining  the  amount  of 
credits  of  a  party  for  a  given  year,  and  the  amount  of  bona  fide  debts  to 
be  deducted  therefrom,  are  in  the  nature  of  judicial  acts,  and  are  not 
subject  to  review  by  his  successor,  although  decided  ever  so  erroneously. 
No  power  is  given  to  his  successor,  whether  it  be  himself  or  another,  to 
correct  or  in  any  manner  revise  his  judgment  in  such  matters;  nor  has 
an  assessor  in  a  subsequent  year  any  authority  to  raise  the  assessed  value 
of  any  article  of  personal  property  which  has  been  once  fixed  for  a  former 
year.     Ibid.  481. 

Omitted  property. 

5.  Of  its  assessment  in  subsequent  year — distinguished  from  a  revi- 
sion of  a  prior  assessment  as  to  valuation.  The  provisions  of  section 
276  of  the  Revenue  act,  that  if  any  real  or  personal  property  shall  be 
omitted  in  the  assessment  of  any  year  or  number  of  years,  when  discov- 
ered it  shall  be  listed  and  assessed,  etc.,  applies  only  to  cases  where  the 
owner  omits  to  list  the  whole  number  of  articles  of  personal  property, 
— as,  for  instance,  the  whole  number  of  horses  he  may  own, — in  which 
case  the  specific  articles  omitted  may,  when  "discovered,"  be  assessed, 
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TAXATION  AND  TAX  TITLES.     Omitted  property.     Continued. 

etc.  Such  section  has  no  application  to  the  case  of  credits,  so  as  to 
enable  one  assessor  to  go  back  and  increase  the  amount  found  by  his 
predecessors.    Allwood  v.  Cowen  et  al.  481. 

Judgment  against  land  for  taxes. 

6.  Of  the  judgment  record — convening  order.  The  fact  that  a  tax 
judgment  record  of  the  county  court  contains  no  formal  convening  order, 
is  not  a  fatal  objection  to  the  validity  of  a  tax  title  growing  out  of  a  sale 
under  the  judgment,  if  such  record  book  shows  anywhere  on  its  face  that 
the  county  judge  was  present,  that  business  of  a  judicial  character  was 
passed  upon,  that  the  court  adjourned  and  reassembled,  and  that  a  record 
was  kept  of  the  proceedings  of  the  court,  and  the  judgment  is  signed  by 
the  judge.     Neff  v.  Smyth,  100. 

7.  Judgment  as  showing  the  years  for  which  taxes  are  due.  As  to 
"back  taxes,"  merely,  where  no  forfeiture  has  taken  place,  the  lands  are 
only  liable  for  interest  on  the  back  tax  itself,  and  such  "back  taxes"  are 
required  to  be  brought  forward  "in  separate  columns  designating  the  year 
or  years, "  as  provided  in  section  277  of  the  Revenue  law;  but  with  respect 
to  "forfeited  taxes"  the  statute  does  not  so  require,  but  directs  that  these 
taxes,  when  ascertained  in  any  given  year,  by  adding  together  the  back 
tax,  interest,  penalty  and  printer's  fees,  as  provided  in  section  129,  shall 
be  added  to  the  tax  of  the  current  year,  and  the  aggregate  amount  so  added 
together  shall  be  collected  in  like  manner  as  the  taxes  on  other  real  prop- 
erty for  that  year  are  collected.     Ibid.  100. 

8.  In  this  case,  the  application  for  judgment  recorded  in  the  judg- 
ment record  book,  and  forming  part  of  the  judgment,  gave,  in  separate 
columns,  each  tax  of  the  current  year,  then  "forfeited  tax,"  of  $1138.13, 
then  costs,  fifty-one  cents,  then  total  amount  due,  $1274.92,  opposite  each 
lot;  and  in  the  caption  to  the  application  the  taxes  were  stated  to  be  for 
"the  year  1878,  and  for  forfeited  back  taxes  for  the  year  A.  D.  1877  and 
previous  years:"  Held,  that  in  respect  of  designating  the  "year  or  years" 
for  which  the  taxes  were  due,  the  judgment  was  sufficient.     Ibid.  100. 

9.  Conclusiveness  of  judgment — as  to  party  appearing  and  contest- 
ing the  application.  Where  a  tax-payer  appears  and  contests  an  appli- 
cation for  judgment  against  his  lots,  for  several  years,  as  to  certain  taxes 
alleged  to  have  been  illegal,  and  his  objections  are  sustained,  and  judg- 
ment rendered  only  for  the  taxes  not  complained  of,  under  which  his 
lots  are  sold,  he  will  be  estopped  by  the  judgment  from  urging  against 
the  validity  of  the  tax  title  any  other  objection  to  the  legality  of  any  of 
the  other  taxes  embraced  in  the  judgment.     Ibid.  100. 

10.  Where  there  is  jurisdiction  of  the  person  and  subject  matter,  a 
judgment  is  binding  upon  all  parties  and  privies  to  it  until  it  is  reversed 
in  a  regular  proceeding  for  that  purpose,  and  its  validity  can  not  be  in- 
quired into  in  any  collateral  proceeding.  If  any  ground  of  defence  is 
omitted  to  be  presented  before  judgment,  the  defendant  will  be  precluded 
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from  afterwards  taking  advantage  thereof.      This  applies  equally  to  a 
judgment  against  land  for  taxes  as  to  any  other.     Neff  v.  Smyth,  100. 

11.  Variance  between  judgment  and  precept.  A  judgment  against 
real  estate  for  taxes  appeared  to  be  for  the  tax  of  1878,  and  forfeited  and 
back  taxes  for  the  year  1877  and  previous  years,  but  the  precept  was  silent 
as  to  the  year  or  years  for  which  the  taxes  were  due,  except  the  year  1878. 
There  were  no  back  taxes  proper,  but  only  the  current  year's  taxes  of 
1878,  and  "forfeited  taxes"  of  previous  years,  due  on  the  lots  of  the  party 
objecting  to  the  sale:  Held,  there  was  no  substantial  variance,  as  the 
back  forfeited  taxes  might  be  considered  as  embraced  in  the  description 
of  taxes  of  1878.     Ibid.  100. 

Of  the  precept. 

12.  Requisites  to  a  valid  precept.  The  Revenue  law  requires  the 
county  clerk,  after  the  judgment  for  taxes  is  entered  in  the  judgment 
book,  to  make  another  record  of  the  lands,  which  is  a  transcript  of  the 
judgment  record,  embracing  the  convening  order,  notice,  and  list  of  the 
lands  against  which  judgment  is  rendered,  and  certify  that  it  is  correct; 
and  this  attested  record  is  the  process  under  and  by  the  authority  of  which 
the  collector  and  clerk  are  empowered  to  make  the  sale.  Without  this 
attested  copy  of  the  judgment  record  there  is  no  authority  to  sell.  Bell 
v.  Johnson,  374. 

13.  As  shoicing  for  what  years  taxes  are  due.  A  precept  for  the 
sale  of  lands  for  the  taxes  of  1878  and  back  forfeited  taxes,  was  made 
with  a  column  in  which  to  specify  the  year  or  years  for  which  the  taxes 
were  due,  which  was  whollj'  blank,  there  being  no  reference  to  any  year 
except  the  year  1878,  in  the  head  or  commencement,  in  these  words: 
"Tax  sale  and  redemption  record,  Alexander  county,  Illinois — Sale  of 
taxes,  1878,"  and  then  proceeding:  "Eecord  of  lands  and  lots  against 
which  judgment  was  rendered  at  the  May  term,  1879,  of  the  county  court 
of  Alexander  county,"  etc.:  Held,  a  substantial  compliance  with  the 
statute  as  a  statement  of  the  year  or  years  for  which  the  tax  was  due, 
the  back  forfeited  taxes  being  properly  treated  as  the  taxes  due  for  the 
year  1878.     Neff  v.  Smyth,  100. 

14.  Sufficiency  of  clerk's  certificate  to  precept.  A  certificate  of  the 
county  clerk  to  a  precept,  "that  the  foregoing  record  of  lands  and  town 
lots  delinquent  for  the  taxes  for  the  year  1878,  and  forfeited  taxes  for 
previous  years,  is  a  true  and  perfect  copy  of  the  judgment  record  on  file 
in  my  office,  and  that  the  foregoing  judgment  and  orders  of  court  are  true 
and  perfect  copies  of  the  original  orders  and  judgment  of  the  county 
court  of  said  Alexander  county,  as  made  and  entered  of  record,"  etc.,  is 
sufficiently  in  compliance  with  the  statute,  without  formally  stating  that 
the  record  made  by  the  clerk  is  correct.     Ibid.  100. 
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Notice — deed  to  purchaser. 

15.  Of  the  notice  to  entitle  the  purchaser  at  a  tax  sale,  to  a  deed — 
requisites  of  the  affidavit.  Unless  the  statute  has  been  complied  with 
in  making  the  affidavit  necessary  to  procure  a  tax  deed  on  a  tax  purchase, 
the  deed  may  be  set  aside  on  the  application  of  the  owner  of  the  patent 
title,  upon  equitable  terms.     Gage  v.  Hervey,  305. 

16.  Where  the  affidavit  made  to  entitle  the  holder  of  a  tax  certificate 
of  purchase  to  a  deed,  shows  that  the  property  was  "taxed  or  specially 
assessed  in  the  names  of  Eobert  Hervey  and  Robert  Henry,"  and  the 
allegation  of  service  is  that  "he  served  said  notice  on  said  Robert  Hervey 
and  Robert  Henry,  by  handing  the  same  to  and  leaving  the  same  with 
Robert  Hervey  personally, "  it  fails  to  show  a  sufficient  service  as  to  Robert 
Henry,  and  will  not  authorize  the  making  of  a  tax  deed,  and  if  made,  it 
may  be  set  aside  as  a  cloud  on  the  title,  upon  payment  of  the  amount 
paid  at  the  tax  sale  and  for  subsequent  taxes,  with  six  per  cent  interest. 
Ibid.  305. 

Tax  deed  as  muniment  of  title. 

17.  Prerequisites — judgment  and  precept.  In  order  to  sustain  a  tax 
deed  as  a  muniment  of  title,  a  valid  judgment  and  attested  record  or 
precept  must  be  shown.  This  is  indispensable  to  the  validity  of  the 
deed.     Bell  v.  Johnson,  374. 

Taxation  for  bridge  purposes. 

18.  Power  of  highway  commissioners.     See  BRIDGES,  2. 
Drainage  assessment. 

19.  As  distinguished  from  a  tax.     See  DRAINAGE  LAW,  4. 
Tax  deed— as  a  cloud  upon  title. 

20.  Terms  on  setting  it  aside.     See  CHANCERY,  4. 
Restraining  collection  of  taxes. 

21.  By  injunction— for  what  causes.     See  INJUNCTIONS,  2. 

TENANTS  IN  COMMON. 
Adverse  possession. 

As  between  tenants  in  common.     See  LIMITATIONS,  6. 

TENANT  FOR  LIFE. 
Power  over  estate. 

1.  To  what  use  he  may  subject  it.  A  person  having  an  estate  for  life 
in  land  may  make  or  allow  any  use  of  it  he  sees  fit  during  his  life,  pro- 
vided no  injury  is  done  to  the  inheritance.  The  remainder-man,  during 
the  existence  of  the  life  estate,  has  the  right  only  to  prevent  the  commis- 
sion of  waste.     Chicago  and  Alton  Railroad  Co.  v.  Goodwin  et  al.  273. 

2.  Entry  under  license  of  tenant  for  life — not  a  trespass.  The  entry 
upon  premises  by  a  railway  company,  and  the  construction  of  a  railroad 
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over  the  same,  which  is  no  injury  to  the  inheritance,  under  the  verbal 
license  of  the  tenant  for  life,  is  not  a  trespass  or  an  unlawful  entry.  Such 
entry  will  not  subject  the  party  so  entering  to  either  an  action  of  trespass 
or  ejectment  on  the  part  of  the  remainder- man.  Chicago  and  Alton 
Railroad  Co.  v.  Goodwin  et  al.  273. 

TIME. 
Rule  for  computing. 

1.  In  respect  to  publication  of  notice.  Where  thirty  days'  notice,  or 
any  other  given  time  of  notice,  of  a  sale  is  required  to  be  published  pre- 
vious to  the  day  of  sale,  the  rule  is,  to  exclude  the  day  of  publication 
and  include  the  day  of  sale.  But  the  day  of  sale  must  not  fall  on  a 
Sunday.     Magnusson  v.  Williams  et  al.  450. 

TITLE. 
Sufficiency  of  proof  of  title.     See  PARTITION,  1. 
Possession  as  evidence  of  title.     Same  title,  1. 
Claiming  from  common  source.     Same  title,  2. 
Estoppel  to  disputed  title.     Same  title,  2. 
Inuring  of  after  acquired  title.     See  CONVEYANCES,  17,  18. 

TRUSTS  AND  TRUSTEES. 
Resulting  trust. 

1.  As  to  title  to  land  procured  at  the  instance  of  another,  and  for 
his  benefit.  A  prior  owner  of  lots  sold  at  judicial  sale  made  an  agree- 
ment with  A  that  the  latter  should  obtain  the  certificates  of  purchase, 
and  thus  acquire  the  legal  title.  The  holder  of  the  certificates  of  pur- 
chase of  part  of  the  lots  refused  to  sell  them,  and  the  former  owner 
procured  the  money  from  B  to  redeem  them,  and  confessed  judgment  in 
favor  of  A,  under  which  their  redemption  was  made  with  the  money  so 
advanced  by  B.  It  was  held,  that  A  held  the  title  to  the  latter  lots  as 
trustee,  and  that  the  former  owner,  at  whose  instance  the  redemption 
was  made,  could  not  afterward  make  an  agreement  with  A  pledging  such 
lots  for  the  payment  of  the  taxes  on  the  other  lots,  to  the  prejudice  of  B. 
Eames  et  al.  v.  Hardin  et  al.  634. 

Agent  of  trustee  or  guardian. 

2.  When  he  may  be  held  as  a  trustee.  If  an  agent  of  a  trustee  acts 
fraudulently  and  collusively,  he  may  himself  be  treated  as  a  trustee  by 
construction,  and  as  such  held  accountable  to  the  cestui  que  trust.  If 
he  secures  to  himself  any  benefit  by  a  breach  of  trust,  he  will  be  respon- 
sible for  the  property  to  the  party  entitled  to  the  beneficial  interest.  If 
by  an  abuse  of  his  power  as  simple  agent  he  obtains  possession  of  trust 
property,  the  cestui  que  trust  may  proceed  against  him  as  a  trustee. 
Lehmann  et  al.  v.  Rothbarth,  185. 
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TRUSTS  AND  TRUSTEES.     Continued. 
Of  an  accounting. 

3.  By  such  a  trustee.  Where  the  husband  of  an  administratrix  of 
an  estate  and  guardian  of  minor  heirs,  takes  upon  himself  the  exclusive 
control  and  management  of  the  estate,  excluding  his  wife  from  any  par- 
ticipation in  the  same,  and  makes  reports  for  her,  and  uses  the  trust 
funds,  or  places  them  to  his  own  private  account,  the  heirs  and  minor 
wards  may,  in  equity,  call  him  to  account  for  the  funds,  etc.,  coming 
into  his  hands  as  agent  of  the  administratrix  and  guardian.  Lehmann 
et  al.  v.  Rothbarth,  185. 

4.  Reports  made  by  husband  of  a  guardian  in  her  name — when  may 
be  impeached.  A  husband  of  a  guardian,  who  assumes  an  exclusive 
agency  of  the  trust  funds  and  securities  of  the  wards,  and  makes  out 
reports  in  his  wife's  name,  not  under  oath,  of  the  correctness  of  which 
she  has  no  knowledge,  and  is  kept  ignorant  by  him,  which  reports  are 
approved  by  the  probate  court,  will  not  be  entitled  to  the  same  protection 
under  them,  when  called  on  by  the  wards  to  account,  as  if  made  out  in 
his  own  name,  and  he  was  the  legal  guardian.     Ibid.  185. 

Interest. 

5.  When  trustee  liable  for  interest.  Where  one  chargeable  con- 
structively as  a  trustee,  uses  the  trust  funds  in  his  private  business,  the 
same  as  his  own,  he  will  be  liable  for  interest  on  the  same.     Ibid.  185. 

6.  One  in  the  possession  of  trust  funds  can  not  use  them  in  his  pri- 
vate business  for  his  own  gain,  and  then  relieve  himself  of  liability  to 
pay  interest  on  the  same  by  falsely  reporting  in  his  accounting  that  he 
has  them  on  hand,  and  is  unable  to  invest  them.     Ibid.  185. 

7.  When  trustee  chargeable  with  compound  interest.  See  INTER- 
EST, 2. 

Garnishment. 

8.  Funds  in  hands  of  trustee — whether  subject  to  garnishment.  See 
GARNISHMENT,  1. 

Devise  in  trust. 

9.  Provision  for  protection  of  beneficiary,  as  against  debts,  im- 
providence, etc.     See  WILLS,  1,  2. 

USER.     See  DEDICATION,  1. 

USURY. 

What  constitutes  usury. 

1.  As  to  profit  on  purchase  of  land  for  another.  Where  one  party 
in  good  faith  purchases  propert}7  for  another,  to  be  conveyed  to  the  latter 
on  an  advance  of  the  price  it  cost,  there  can  be  no  question  of  usurj7,  and 
the  title  so  acquired  can  not  be  held  as  a  security  for  a  loan.  The  profit 
on  the  purchase  in  such  case  is  not  usury.     Nor  will  the  taking  of  secu- 
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rity  for  the  performance  of  the  contract  to  purchase,  render  the  transac- 
tion a  loan  to  the  person  agreeing  to  purchase.  Eames  et  al.  v.  Hardin 
et  al.  634. 

2.  Commissions  and  other  compensation  to  lender's  agent.  Where 
a  person  making  a  loan  of  $2000,  at  the  full  legal  rate  of  interest,  required 
the  borrower  out  of  this  sum  to  pay  the  lender's  agent  $100,  which  was 
deducted,  $50  for  examining  the  abstract  of  title  and  preparing  the  neces- 
sary papers,  and  $50  for  commissions  to  the  same  person  for  effecting 
the  loan,  the  borrower  not  having  employed  the  agent  to  procure  the  loan, 
but  dealt  directly  with  the  lender,  it  was  held,  that  the  note  was  usurious 
as  to  $50,  being  for  the  commissions,  but  not  as  to  the  $50  for  passing 
upon  the  sufficiency  of  the  security  and  drafting  the  papers.  Ammond- 
son  v.  Ryan,  506. 

Rule  of  adjustment. 

3.  Rule  for  computing  interest  when  the  contract  is  usurious.  Where 
$50  of  a  note  of  $2000  was  found  to  be  usury,  and  such  note  had  been 
given  up  and  a  new  one  given  for  $3000,  which  included  a  new  loan  of 
$700  and  the  interest  due  on  the  other  note,  both  notes  bearing  ten  per 
cent  interest,  then  allowed  by  law,  it  was  held,  that  so  far  as  the  original 
note  for  $2000  entered  into  the  $3000  note  and  deed  of  trust,  the  amount 
should  be  taken  to  be  $1950  instead  of  $2000,  and  only  six  per  cent  in- 
terest should  be  computed  on  the  $1950.     Ibid.  506. 

4.  Of  a  judgment  by  confession  embracing  usury — as  to  the  mode 
of  adjusting  the  excess  of  interest.  Where  a  debtor's  land  was  sold 
under  a  deed  of  trust,  leaving  a  deficiency  as  to  the  debt  due,  for  which 
a  judgment  was  entered  by  confession,  and  it  appeared  the  trustee's  sale 
realized  less  than  the  principal  of  the  real  debt,  it  was  held  not  necessary 
to  set  aside  the  judgment  on  the  ground  of  the  usury  included  therein, 
but  that  it  should,  by  the  decree,  be  reduced  so  as  to  stand  for  the  sum 
due  after  deducting  all  the  usury.     Ibid.  506. 

Who  may  avail,  of  the  defence. 

5.  A  party  not  injuriously  affected  by  an  usurious  transaction,  is  not 
allowed  to  complain  or  take  advantage  of  the  usury.  So  if  a  party  sells 
land  subject  to  a  mortgage  thereon,  which  is  given  to  secure  a  debt,  with 
usury  reserved,  and  the  purchaser  assumes  the  payment  of  the  debt  as  a 
part  of  the  purchase  money,  such  purchaser  or  those  claiming  under  him 
can  not  interpose  the  defence  of  usury  to  a  bill  to  foreclose  the  mortgage. 
Stiger  et  al.  v.  Bent,  328. 

Sale  under  trust  deed. 

6.  Effect  of  usury.    See  MOETGAGES  AND  DEEDS  OF  TEUST,  21. 

VALUE. 
Of  lot  of  ground— how  shown.     See  EVIDENCE,  14,  15. 
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VARIANCE.     See  PLEADING  AND  EVIDENCE. 

VENDOR  AND  PURCHASER. 
Admissions  of  the  former. 

To  invalidate  the  title  of  the  latter.     See  EVIDENCE,  9. 
Inuring  of  after  acquired  title.     See  CONVEYANCES,  17,  18. 

VERDICT. 
Return  of  verdict. 

1.  Of  the  mode.  A  verdict  may  be  reduced  to  writing  and  signed  by 
the  jury,  or  it  may  be  delivered  oro  tenus  by  the  foreman.  Whatever 
may  be  pronounced  as  the  verdict  by  the  jury  in  open  court,  whether  in 
writing  or  verbally,  through  the  foreman,  will  be  regarded  as  their  ver- 
dict.    Griffin  v.  Lamed,  432. 

Sealed  verdict. 

2.  As  to  control  over  verdict  by  the  jury  after  making  and  sealing 
same.  A  jury,  by  direction  of  the  court,  made  and  sealed  up  a  verdict 
in  writing,  signed,  however,  by  only  eleven  of  their  number,  assessing 
the  plaintiff's  damages  at  "fourteen  hundred  and  sixty-seven  and  eighty- 
eight  cents,"  leaving  out  the  word  "dollars,"  delivered  the  same  to  the 
clerk  of  the  court,  and  separated  for  the  night.  Next  morning  the  clerk 
read  the  verdict,  publicly,  as  it  should  have  been,  making  the  damages 
$1467.88,  and  asked  the  jury  if  that  was  their  verdict,  and  the  foreman 
said  it  was,  and  they  were  discharged:  Held,  that  the  verdict  as  read  in 
open  court  was  the  only  verdict  in  the  case,  and  that  it  was  immaterial 
what  was  the  form  of  the  one  written  out  by  the  jury.     Ibid.  432. 

VOLUNTARY  SETTLEMENT. 

By  husband  on  wife. 

1.  Husband  not  insolvent — presumption  as  to  insolvency.  See 
FRAUDULENT  CONVEYANCES,  1  to  4. 

Deed  not  delivered. 

2.  Of  its  effect  as  a  voluntary  settlement.     See  CONVEYANCES,  5. 

WAIVER. 
Of  rights  under  contract.     See  CONTRACTS,  8,  9. 

WIDOW. 
Renunciation  of  will.     See  WILLS,  11. 

WILLS. 
Protection  to  beneficiary. 

1.  As  against  debts,  improvidence,  etc.  While  it  is  true  that  an 
absolute  gift  of  property  can  not  be  rendered  inoperative  by  conditions 
annexed,  it  does  not  follow  that  a  parent  may  not,  by  will  or  otherwise, 
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make  such  a  reasonable  disposition  of  his  property,  when  not  indebted, 
as  will  effectually  secure  his  child  a  competent  support  for  life;  and  the 
most  appropriate,  if  not  the  only,  way  of  accomplishing  this  object,  is 
through  the  medium  of  a  trust.     Steib,  use,  etc.  v.  Whitehead,  247. 

2.  In  this  case,  a  testator  devised  all  his  lands  to  trustees,  in  trust  for 
his  daughter,  declaring  it  to  be  the  duty  of  the  trustees  to  keep  such 
lands,  etc.,  well  rented,  to  make  reasonable  repairs  on  the  same,  to  pay 
promptly  all  taxes  and  assessments  thereon,  to  keep  the  buildings  thereon 
reasonably  insured  against  damage  by  fire,  and  to  pay  over  all  remaining 
rents  and  income  in  cash,  into  the  hands  of  his  said  daughter,  in  person, 
and  not  upon  any  written  or  verbal  order,  nor  upon  any  assignment  or 
transfer  by  the  said  daughter,  the  trust  to  cease  at  her  death,  and  the 
estate  to  vest  in  her  heirs,  etc. :  Held,  that  the  intention  was  to  place 
the  net  income  of  the  property  beyond  the  control  of  the  daughter  and 
her  creditors  while  in  the  hands  of  the  trustees,  and  that  such  intention 
should  be  enforced  by  the  courts.     Ibid.  247. 

Devise  subject  to  a  charge. 

3.  A  will  construed — as  passing  the  fee  subject  to  a  charge.  A 
devise  as  follows:  "I  will  and  bequeath  unto  my  son,  G.  D.,  all  the  fol- 
lowing described  real  estate,  to-wit:  lot  No.  5,"  etc.,  "to  have  and  to  hold 
the  same  to  him  and  his  heirs  forever,  subject,  however,  to  the  terms 
and  conditions  herein  limited,  that  is  to  say,  that  he  shall,  within  the 
term  of  seven  years  after  my  death,  pay  to  my  daughter,  B.  D.,  the  sum 

of  five  hundred ,  for  and  account  of  the  above  devise  and  bequest," 

was  held  to  pass  the  title  to  the  lot  absolutely  to  the  son,  but  that  the 
subsequent  clause  created  a  charge  upon  the  same  for  the  payment  of  a 
certain  sum  of  money  to  his  sister  B.  D.,  there  being  no  dispute  but  that 
$5000  was  the  sum  intended.     Daly  v.  Wilkie,  382. 

4.  A  devise  construed — as  creating  a  charge  —  indemnity  before 
paying  legacy.  A  testator  devised  a  lot  to  his  son,  George,  subject  to 
a  charge  of  $500,  which  he  was  to  pay  to  his  sister,  Bridget,  within  seven 
years,  and  also  made  bequests  of  property  or  money,  and  then  provided: 
"I  further  direct  that  my  said  children,  Mary  Ann,  Rosey,  George  and 
Bridget,  shall,  after  my  death,  pay  to  my  wife,  Mary  Daly,  or  upon  her 
account,  $15  per  month  during  her  natural  life,  said  last  mentioned  amount 
to  be  a  lien  and  incumbrance  upon  the  legacies  and  bequests  hereinbe- 
fore given  to  my  said. children,  and  in  lieu  of  dower  to  my  said  wife:" 
Held,  that  the  $15  per  month  required  to  be  paid  by  the  four  children 
was  made  a  charge  and  lien  upon  each  and  every  legacy  and  bequest  to 
them,  including  the  $500  to  Bridget,  and  that  she  could  not  compel 
George  to  pay  it  to  her  without  indemnifying  him  against  her  share  of 
the  $15  per  month,  and  that  the  court,  before  requiring  the  payment  to 
her,  should  have  demanded  a  bond  of  solvent  parties,  to  indemnify 
George.     Ibid.  382. 
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Taking  real  estate  subject  to  a  chakge. 

5.  Sale  of  land  in  equity.  Where  a  person  takes  real  estate  under  a 
will,  charged  with  the  payment  of  a  certain  amount  of  money,  if  he  fails 
to  pay  the  same  within  the  time  named  in  the  will,  a  court  of  equity  may 
order  the  land  sold  for  the  payment  of  the  money;  but  in  doing  so  the 
court  should  protect  such  person  against  any  liability  resting  upon  him 
by  the  default  of  the  party  seeking  to  enforce  such  charge.  Daly  v. 
Wilkie,. 382. 

Uncertainty  in  desceiption. 

6.  As  rendering  a  reservation  void — amounting  to  intestacy.  A 
testator  devised  his  home  farm  of  two  hundred  and  five  acres  to  his  two 
sons,  except  sixty  acres  thereof  to  be  laid  out  into  town  lots,  without 
locating  the  part  so  reserved,  or  fixing  the  dimension's  of  the  lots,  or  ap- 
pointing any  one  to  divide  the  land  and  lay  out  the  lots.  It  was  held, 
that  the  clause  in  the  will  directing  the  sixty  acres  to  be  laid  out  into 
town  lots  was  void  for  uncertainty,  and  that  such  sixty  acres  so  excepted 
from  the  devise  descended  to  the  testator's  heirs  as  intestate  property, 
and  that  his  two  sons,  to  whom  the  devise  was  made,  took  an  undivided 
interest  in  the  whole  tract  as  tenants  in  common  with  the  other  heirs  of 
the  testator,  in  respect  to  the  unlocated  sixty  acres.  Grand  Tower 
Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

Estates  in  remainder. 

7.  Whether  vested  or  contingent — effect  of  the  defeat  of  an  interven- 
ing life  estate.  A  vested  remainder  is  where  the  estate  is  fixed  to  remain 
to  a  determinate  person  after  the  particular  prior  estate  is  spent  or  comes 
to  an  end.  A  contingent  remainder  is  where  the  estate  in  remainder  is 
limited  to  take  effect  either  to  a  dubious  and  uncertain  person  or  upon  a 
dubious  and  uncertain  event,  so  that  the  particular  estate  may  chance  to 
be  determined  and  the  remainder  never  take  effect.  An  estate  may  vest 
in  one,  liable  to  be  divested,  for  the  benefit  of  another.  Marvin  et  al. 
v.  Ledwith  et  al.  144. 

8.  A  devise  which  was  as  follows:  "I  give  and  bequeath  to  my  wife, 
M.,  during  her  natural  life,  and  after  her  death  to  J.  L.,  all  those  tracts," 
etc.,  describing  the  lands,  vests  a  life  estate  immediately  upon  the  testa- 
tor's death  in  his  widow,  and  the  remainder  in  fee  in  J.  L.  The  fact 
that  the  widow  might  renounce  the  will  and  take  under  the  statute,  did 
not  render  the  remainder  to  J.  L.  contingent.     Ibid.  144. 

Error  in  probate. 

9.  Effect  collaterally.  If  the  county  court  errs  in  admitting  a  will  to 
probate  on  insufficient  evidence,  its  judgment  will  nevertheless  not  be  a 
nullity,  but  will  stand  until  set  aside  or  vacated  in  some  mode  known  to 
the  law.    Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill  et  al.  541. 

Restoring  record  when  destroyed. 

10.  Admissibility  as  evidence — presumption.  An  original  will  and 
the  record  of  its  probate  were  destroyed  by  fire,  and  a  commission,  in 


INDEX.  763 


WILLS.     Kestoring  kecokd  when  destroyed.     Continued. 

1843,  under  a  special  act  of  the  legislature,  was  appointed,  before  whom 
proceedings  were  had  to  take  proof  of  the  will  and  make  a  record  thereof. 
The  commission  found  a  copy  of  the  will  to  be  such,  and  ordered  it  to 
be  recorded.  The  copy  had  only  one  attesting  witness.  It  was  held, 
that  the  record  was  admissible  in  evidence,  the  presumption  being  that 
the  court,  as  well  as  the  commission,  had  sufficient  evidence  to  justify 
their  action.  Grand  Tower  Mining,  Manf.  and  Trans.  Co.  v.  Gill 
et  al.  541. 
Widow's  renunciation. 

11.  Effect  on  residue  of  devise.  Where  land  is  devised,  a  life  estate 
to  the  testator's  widow,  with  remainder  to  a  devisee  named,  it  can  not  be 
rendered  intestate  property  merely  by  the  renunciation  of  the  will  by  the 
widow.  That  will  lessen  the  quantity  of  the  estate  devised,  to  the  extent 
of  the  estate  which  the  law  gives  the  widow,  but  otherwise  the  property 
must  pass  by  the  will.     Marvin  et  al.  v.  Ledwith  et  al.  144. 

When  a  will  takes  effect. 

12.  As  distinguished  from  a  deed.     See  CONVEYANCES,  4. 

WITNESSES. 
Competency. 

1.  Of  a  party  against  defending  legatees  and  devisees.  On  a  bill 
to  foreclose  a  mortgage  on  land  of  a  deceased  subsequent  purchaser  from 
the  mortgagor,  against  his  legatees  and  devisees,  the  complainant  is  not 
a  competent  witness  in  his  own  behalf  against  those  defending  as  legatees 
or  devisees.     Stiger  et  al.  v.  Bent,  328. 

Credibility. 

2.  And  weight  of  testimony — the  jury  to  determine.  The  jury  are 
the  sole  judges  of  the  credibility  of  the  witnesses  and  of  the  weight  of 
the  evidence,  and  the  court,  in  its  instructions,  should  not  infringe  upon 
this  rule,  but  should  leave  the  jury  free  to  determine  for  themselves  the 
weight  of  the  evidence,  and  on  which  side  it  preponderates.  De  Land 
v.  Dixon  National  Bank,  323. 

3.  An  instruction  that  if  the  jury  believe,  from  the  evidence  in  the 
case,  that  the  plaintiff  has  proved  his  case  by  only  one  witness,  and  that 
he  has  been  contradicted  as  to  all  material  portions  of  his  testimony  by 
one  witness  of  equal  credibility  and  means  of  knowledge,  then,  as  a 
matter  of  law,  the  plaintiff  has  not  proved  his  case,  is  erroneous,  even  if 
there  was  no  other  testimony  in  the  case  except  that  of  the  two  witnesses, 
and  especially  when  the  plaintiff  had  made  out  his  case  independently 
of  the  testimony  of  himself.     Ibid.  323. 
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